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Association  for  the  Reform  and*  Codification  of  tfu 
Law  of  Nations. 


SUMMARY  OF  THE  THIRD  ANNUAL  CONFERENCE. 


At  the  closing  sitting  of  the  Conference  at  the  Hague, 
on  the  motion  of  Mr,  Hexry  Ricoard,  M.P.,  it  was 
resolved  : 

^That  the  General  Secretary  be  instructed  to  pre- 
pare a  summary  of  the  proceedings  of  this  Con- 
i'erence,  together  with  the  names  and  addresses 
of  the  members  and  a  copy  of  the  Amended 
Constitution,  for  immediate  circulation  by  the 
Council." 

In  pursuance  of  these  instructions  the  following  sum- 
mary has  been  prepared. 

It  should  be  premised  that  admirable  arrangements  for 
the  reception  and  entertainment  of  the  Association  and  for 
facilitating  the  business  of  the  Conference,  were  made 
by  the  Local  Committee,  consisting  of  Messrs.  Bachiene, 
Bredius,  Cremers,  Asser,  Beelaerts  van  Blokland, 
De  Brauw  and  some  twenty  other  gentlemen. 

As  a  very  agreeable  prelude  to  the  opening  of  the 
Conference,  Her  Majesty  the  Queen  of  the  Netherlands, 
on  the  afternoon  of  August  3 1st,*  honoured  the  members 
with  a  most  hospitable  reception  at  the  Palace  in  the 
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wood  at  the  Hague ;  and  Her  Majesty  expressed  her  lively 
interest  in  the  object  for  which  the  representatives  of 
different  nations  had  assembled. 


First  Dat/j  September  1st,  1875. 

At  eleven  o*clock  in  the  forenoon  the  Local  C!ommittee 
of  the  Hague  received  the  members  of  the  Association 
in  the  Hall  of  the  •'  Gebouw  voor  Kunsten  en  Weten- 
schappen/'  Zwarte  Weg. 

In  addition  to  the  members  of  the  Association,  there 
were  present  a  large  number  of  invited  guests,  ladies 
and  gentlemen,  from  the  Hague  and  the  neighbourhood.  ' 

Dr.  J.  P.  Bredius,  President  of  the  Committee  for 
the  Netherlands,  in  the  name  of  the  Committee  and  of 
his  countrymen,  bade  the  members  welcome  in  a  cordial 
and  eloquent  address. 

The  President  of  the  Association,  the  Hon.  David 
Dudley  Field,  responded  in  fitting  terms. 

The  reception  terminated  with  a  luncheon  provided  by 
the  Local  Committee. 

Afternoon  Sitting. 

The  first  sitting  of  the  Conference  for  the  transaction 
of  business  opened  at  half-past  two  o'clock  in  the  aiter- 
noon,  at  the  Hall  of  the  Second  Chamber  of  the  States 
General,  which  had  been  kindly  placed  at  the  disposal 
of  the  Association. 

The  Hon.  David  Dudley  Field,  President  of  the  Asso- 
ciation,  was  unanimously  called  to  the  Chair. 

Sir  Travers  Twiss  and  Dr.  S.  Borchardt  were  chosen 
Vice-Presidents. 
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Regtdationa. 

The  following  regulations  were  announced  by  the  Pre- 
sident : — 

1.  Every    speaker    shall    address    the    Conference 

standing. 

2.  All  speeches  shall   be  limited  to  ten  minutes, 

unless  extended  by  leave  of  the  Conference, 
and  no  member  shall  speak  more  than  once 
upon  the  same  subject,  except  in  reply  or  ex* 
planatiou. 

3.  Not  more  than  fifteen  minutes  shall  be  allowed 

for  the  reading  of  any  paper. 

4.  Each  member  may  use  his  own,  or  the  English 

or  French^  language ;  but  resolutions  shall  be 
put,  and  the  minutes  kept,  in  the  English  and 
French  languages  only. 

5.  None  but  members  of  the  Association  shall  be  ad- 

mitted to  the  floor  of  the  Hall. 


Report  of  Council, 

The  Report  of  the  Council  of  the  Association  for  the 
year  ending  September  1st,  1875,  was  laid  upon  the  table 
by  Sir  Tbavers  Twiss,  who  ofiered  explanations  with 
regard  to  its  recommendations,  which  were  ordered  to 
stand  over  for  consideration. 


Report  of  the  General  Secretary. 

Dr.  James  B.  Miles,  the  General  Secretary,  laid  upon 
the  table  a  sketch  of  the  formation  of  the  Association, 
printed  in  English  and  French,  and  read  his  Annual 
Report  upon  its  past  proceedings  and  progress. 
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CommuniccUions. 

Communications  were  presented  from  a  large  number 
of  distinguished  gentlemen,  expressing  their  warm  sym- 
pathy with  the  objects  and  aims  of  the  Association,  and 
regretting  their  inability  to  attend  ;  among  others,  from 
Count  Frederick  Sclopis,  MM.  Ed.  Laboulaye,  Charles 
Lucas,  Fr^d^ric  Passy,  Baron  von  Holtzendorff,  His 
Excellency  M.  Kawasse  of  Japan,  Dr.  Gneist  of  Berlin, 
Dr.  Hedlund  of  Gottenburg,  M.  Alex.  Lombard  of 
Geneva,  &c.,  &c. 

An  official  communication  was  also  received  from  the 
Peace  Society  of  the  Netherlands,  expressing,  in  the 
strongest  terms,  their  sympathy  with  the  work  of  the 
Association. 

Reports  of  Special  Committees. 

The  printed  reports  of  the  following  special  Committees 
were  laid  on  the  table : — 

1.  The  Committee  on  the  Conference  of  1874,  held 

at  Geneva. 

2.  The  Committee  on  Bills  of  Exchange. 

And  Sir  Travers  Twiss,  on  behalf  of  the  Committee 
appointed  at  Geneva  to  consider  the  ^*  Draft 
Outline  of  an  International  Code,**  reported, 
that  the  translation  into  French  not  having 
been  completed,  the  Report  was  necessarily 
deferred. 

Professor  Pierantoxi,  of  Naples,  addressed  the  Con- 
ference, stating  that  the  translation  would  soon  be  finished, 
and  urging  the  importance  of  codification.  He  observed 
that  the  fact  of  Members  of  Parliament  of  different 
countries  being  present  was  encouraging,  inasmuch  as 
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they  would  cany  with  them  the  opinions  there  formed  to 
those  fields  of  action  in  which  direct  results  are  to  he 
obtained.  He  expressed  the  regret  of  the  Commandeur 
Makgt^i^  ^^  the  deputy  of  humanity/'  at  being  unable  to 
be  present  at  this  ^^  senate  of  humanity.** 

Collisions  at  Sea. 

Judge  C.  A.  Peabody  laid  on  the  table  a  paper  pre- 
pared by  the  President,  as  a  member  of  the  Committee 
on  Collisions  at  Sea.  The  subject  and  paper  were  re- 
ferred to  a  Committee  consisting  of  the  following  gen* 
tlemen : — 

Judge  Peabody,  Chairman.  T.  J.  Smith. 

Hon.  David  Dudley  Field.  A.  D.  Munson. 

Sir  Travers  Twisb.  D.  D.  Farjasse. 

Dr.  Spikes.  J.  G.  A.  Faber. 

Professor  Asser.  Serjt.  Simon. 

Bills  of  Exchange. 

The  report  on  Bills  of  Exchange  was  referred  to  a 
Committee  consisting  of  the  following  gentlemen  : — 

Sir  Travers  Twiss,  Chairman. 

Joseph  Brown,  Q.O. 

H.  D.  Jencren. 

J.  Rand  Bailey. 
(the  Committee  who  had  prepared  the  report),  with  the 
addition  of  the  following  gentlemen: — 

Dr.  Bredius.  Judge  Dillon. 

H.  Becker.  Professor  Ooos. 

Dr.  Blaokie.  Dr.  Jaques. 

Dr.  BoROHARDT.  Dr.  Zimmermann. 

A.  CouvREDR.  Dr.  Strauss. 
Corr  van  der  Makren. 


<  «  .) 

Sir  Travbrs  Twiss  and  Dr.  J.  P.  Thompson  gave  notice 
of  proposed  amendments  of  the  Constitution  of  the  Asso- 
ciation. 

The  President  here  suggested  the  appointment  of  a 
Committee  to  nominate  officers  for  the  next  year,  observ- 
ing that  he  should  not  become  a  candidate  for  re-election. 

Adjourned. 


Second  Day^  Thursday^  September  2nd. 

The  Conference  assembled  at  11  o'clock  a.m. 

The  President,  the  Hon.  David  Dudley  Field,  in  the 
Chair. 

The  Minutes  of  the  Proceedings  of  the  previous  day 
were  read  by  Mr.  J.  Rand  Bailey  and  approved. 

Committee  on  the  Amendments  of  the  Constitution. 

The  following  gentlemen  were  appointed  the  Com- 
mittee to  consider  the  amendments  of  the  Constitution,  of 
which  notice  had  been  given  by  Sir  Trayers  Twiss  and 
Dr.  J.  P,  Thompson  : — 

Sir  Trayers  Twiss.  P.  J.  Bachiene. 

Dr.  Thompson.  Dr.  Zimmermann. 

Dr.  Jaques.  Prof.  Sheldon  Amos. 

Senor  Marcoartu.  D.  D.  Farjasse. 

Chancellor  Pruyn.  Prof.  Goos. 

Aug.  Couvreur.  H.  Becker. 

The  communication  from  the  Peace  Society  of  Holland 
was  read  and  ordered  to  be  entered  upon  the  Minutes. 

Mr.  Jencken  read  a  letter  from  the  Secretary  of  Lord 
Cairns,  the  Lord  Chancellor  of  England,  which  was  also 
ordered  to  be  entered  upon  the  Minutes;  also  a  letter 
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from  Mr.  Hertslkt,  CB.y  expressing  his  regret  in  not 
being  able  to  attend. 

Communications  were  also  received  from  the  following 
gentlemen: — Lord  Tbntibrdbn,  Sir  Cbarles  Suand,  Prof. 
Leone  Leti,  Mr.  Joseph  Brown,  Q.C.,  and  Mr.  Samuel 
WiLLETS  of  New  York. 

Subject  for  the  Day. 

The  subject  appointed  for  the  day  being  "  Arbitration, 
Reduction  of  Armaments  and  War/'  the  following  papers 
were  read : — 

A  paper  by  Mr.  Heihiy  Richard^  MP.,  on  **The 
limits  of  Arbitration  ;** 

Papers  by  the  Right  Hon.  Mountague  Bernard  upon  : 
(1)  "Formalities  and  Delays  before  beginning  offensive 
War;"  (2)  **A  proportionate  Reduction  in  the  Arma- 
ments of  European  Nations"  (read  by  Mr.  J.  Raxd 
Bailey). 

A  paper  by  Dr.  Joseph  P.  Thompson,  on  "The  Arma- 
ment of  Germany.'' 

A  paper  (No.  2),  printed  in  French  and  English,  by 
Dr.  James  B.  Miles,  upon  "  An  International  Tribunal." 

A  paper  by  Dr.  Bluntschli,  upon  "  The  Reduction  of 
European  Armaments  "  (read  by  Mr.  H.  D.  Jkncken). 

A  paper  by  Professor  BiRRBECKy  on  "  The  Principle  of 
Non-intervention.** 

Committee  on  Bills  of  Exchange. 

Sir  Tkaveks  Twiss,  Chairman  of  the  Committee  on 
Bills  of  Exchange,  reported  that  the  Committee  con- 
sidered an  International  Code  on  Bills  of  Exchange  desir- 
able and  recommended  that  a  Commission  representing 
the  following  twelve  countries  be  appointed,  who  should 
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prepare  a  ^  projet  de  loi  '*  upon  the  same^  to  be  submitted 
to  the  next  Conference.  The  names  of  the  twelve 
countries  are  as  follows : — 

Austria,  Netherlands, 

Belgium,  Portugal, 

France,  Russia, 

Germany,  Scandinavian  States, 

Great  Britain,  Spain, 

Italy,  United  States  of  America. 

An  animated  discussion  followed,  in  which  Dr.  Jaques, 
Prof.  Goos,  Mr.  Mountague  Bernard,  Chancellor  Pruyn, 
Mr.  H.  D.  Jenckex,  Dr.  Beelaerts  van  Blokland,  Mr.  N. 
Appleton  and  others  took  part. 

The  Report  was  left  with  the  Committee  for  presenta- 
tion on  Friday,  with  the  addition  of  certain  provisions 
for  replacing  members  unable  to  act,  and  for  the  nomina- 
tion of  the  members  of  the  Commission. 

Discussion  of  Papers. 

Resolved,  ^*  That  the  remainder  of  the  afternoon  be 
devoted  to  a  discussion  of  the  papers  upon  the 
subjects  of  ^Arbitration,  Reduction  of  Arma- 
ments and  War.' " 

An  interesting  debate  ensued,  in  which  Messrs.  Mar- 
coARTU,  Amos,  Simon,  Miles,  Mountague  Bernard, 
Bunting,  Jencken,  Jaques,  Pruyn,  C.  A.  Peabodt,  van 
EcK,  Henry  Richard  and  Dr.  Bredius  participated.  At 
the  close  of  the  discussion,  Mr.  Richard  moved  the  fol- 
lowing resolution  : — 

Resolution  on  Arbitration. 

Resolved, — "That  this  Association  rejoices  in  the 
fact,  that  so  many   national  Legislatures  have 
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already,  by  distinct  vote,  sanctioned  tlie  principle 
of  Arbitration  as  a  means  of  settling  interna- 
tional dispu^,  and  hopes  that  the  example  will 
be  followed  by  other  Legislatures^  because  the 
recognition  of  this  principle  by  the  represen- 
tative Assemblies,  which   legitimately  express 
the  opinions  of  Nations,  affords  a  facility  and 
imposes  an  obligation  on  the  Governments  to 
have  recourse  to  this  mode  of  adjusting  their 
differences.     This  Association  further  expresses 
its  cordial   satisfaction^  that  so  many  cases  of 
dispute  between  States  have  been,  especially  of 
late,  disposed  of  by  this  form  of  peaceable  re- 
ference" 
On  the  motion  of  Dr.  Bredius  it  was  ordered  that  the 
Resolution  be  printed  in  French  and  English,  and  be 
made  the  first  subject  for  consideration  in  the  morning. 
Adjourned. 


Third  day,  Friday j  September  Srd. 

The  Conference  commenced  at  10  o'clock  a.m. 

Hon.  David  Dudley  Field,  President,  in  the  Chair. 

The  Minutes  of  the  Proceedings  of  the  previous  day 
were  read  by  Mr.  J.  Rand  Ballet  and  approved. 

Mr.  Henry  Richard  again  submitted  the  Resolution 
which  he  had  brought  forward  on  the  previous  day,  and 
which,  as  ordered,  had  been  printed  in  French  and  English, 
After  an  earnest  discussion^  in  which  Messrs.  Richard, 
JoLLES,  Snapb,  Couyredr,  and  Marcoartu  took  part,  the 
Resolution  was  adopted. 

Committee  on  Bills  of  Exchange. 
Sir  Travers  Twiss  presented  additional  clauses  to  the 
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Report  of  the  Committee  on  Bills  of  Exchange ;  the  re- 
commendations were  approved,  and  the  Report  and 
recommendations  were  ordered  tp  be  entered  on  the 
Minutes,  a  C!ommissioir  for  the  purpose  of  drawing  up  a 
Code  to  be  nominated  hereafter. 

Later  in  the  day  the  following  names  were  submitted 
as  members  of  the  Commission : — 

Austria — Dr.  Jaques  ; 

Belgium — M.  Guillery  ; 

France — M.  G.  MassiS  ; 

Germany— Dv.  Borchardt; 

Great  Britain — Sir  Travers  Twiss  ; 

Italy — Signor  Vidari  ; 

Netherlands — M.  Hovy  ; 

Uniied  States — Chancellor  Pruyn  ; 

With  Messrs.  H.  D.  Jencken  and  J.  Rand  Bailey, 
Honorary  International  Secretaries,  as  Secretaries 
to  the  Commission. 

It  was  ordered  that  the  members  of  the  Commission  for 
Portugal,  Russia,  Spain,  and  the  Scandinavian  States  be 
designated  by  the  members  already  appointed. 

Committee  on  Collisions  at  Sea. 

Judge  Peabody  read  the  report  of  the  Committee  on 
Collisions  at  Sea,  which  was  ordered  to  be  printed  in 
French  and  English  and  presented  on  Saturday. 

Committee  on  Reduction  of  Armaments. 

On  the  motion  of  Mr.  H.  Richard,  M.P.,  the  following 
resolution  respecting  the  reduction  of  armaments  was 
passed  : — 

Resolved, — "  That  a  Committee  of  six  persons,  to  be 
named  by  the  President,  draw  up  and  present 
on  Saturday  morning  a  resolution  on  the  desir- 
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ability  of  a  mutual  reduction  of  the  armaments 
of  the  various  European  States." 

The  Gonmiittee  appointed  was  as  follows : — 

H.  Richard.  D.  D.  Farjasse. 

Dr.  Thompson.  A.  Couvreur. 

Dr.  ZiHMERMANN.  Dr.  Brediub. 

Intematicnal  Criminal  Law. 

Pajjers  were  read  on  the  subject  of  ''International 
Criminal  Law  "  by  M.  de  Pinto,  Member  of  the  Nether- 
lands Commission  on  Penal  Law,  and  by  M.  Coninck- 
LiEFSTiNG,  Judge  of  the  Supreme  Court  of  the  Nether* 
lands. 

The  reading  of  these  papers  was  followed  by  remarks 
from  Dr.  Jaques  and  M.  Cremers,  and  it  was  resolved,, 
that  the  papers  and  the  subject  of  ''  International  Cri- 
minal Law  and  Extradition  "  be  referred  to  a  Committee 
to  report  upon  at  the  next  Conference. 

Committee  on  International  Criminal  Lau)  and 
Extradition. 

The  Committee  appointed  was  as  follows : — 

E.  Cremers  (Chairman.)         M.  van  Eck. 

F.  W.  CoNINCK-LlEFSTING.         H.  BeCKER. 

A.  DB  PiNTo.  Dr.  Zimmermanx. 

Corr  van  der  Maerek.  Prof.  Goes. 

C.  H.  K  Carmichael.  Chancellor  Pruyn. 

A.  Jeslein.  Dr.  Beelaerts  van  Blok- 

Dr.  Spinks.  land. 

Seijeant  Simon.  M.  de  Marcoartu. 

A.  D.  MuNBON.  Prof.  Vibsbrino. 

Thanks  Committee. 
The  following  gentlemen  were  appointed  a  Committee 
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to  prepare  a  suitable  expression  of  the  thanks  of  the 
Association  for  the  hospitable  reception  given  to  it  at  the 
Hague : — 

Austria — Dr.  Jaques  and  Dr.  Strauss. 

Belgium — MM.  Couvredr  and  Jeslbin.  . 

Denmark — ^Professor  Goos. 

France — MM.  Farjasse  and  Becker. 

Germany — Dr.  Zimmermann  and  Dr.  Borchardt. 

Great  Britain — Messrs.  Alexander  and  Freeland. 

A^in— Senor  Marcoartu. 

United  States  of  America — Messrs.  Pruyn  and  Wimon. 

Papers  upon  Negotiable  Securities  and  Public  Loans. 

Mr.  H.  D.  Jencken  read  a  paper  entitled  "  Negotiable 
•Paper  and  Paper  to  Bearer  ;'*  and  M.  H.  Becker  a  paper 
upon  "  Public  Loans.*^ 

The  Brussels  Conference. 

M.  Bachiene  read  a  paper  upon  the  "  Brussels  Con- 
ference/' which  was  followed  by  a  discussion,  in  which 
Sir  Travers  Twiss,  Professor  Amos,  Hon.  D.  D.  Field, 
and  Mr.  Jencken  took  part 

Professor  Amos  proposed  the  following  resolution  : — 

Resolution  upon  the  Brussels  Conference. 

Resolved, — **  That  this  Association,  hearing  that  the 
scientific  aspects  of  the  subject  of  the  Brussels 
Conference  have  been  carefully  discussed  by  the 
Institute  of  International  Law,  and  being  informed 
of  the  conclusions  arrived  at  by  that  body,  desires 
to  call  the  attention  of  its  members  to  those  con- 
clusions and  thinks  it  inexpedient  to  enter  upon 
the  discussion  of  the  subject  at  the  present  time." 
The  resolution  was  adopted. 
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Jtissdution  proposed  by  M.  C!ouvrbur. 

M.  Augustus  Couvreur  then  submitted  a  resolution 
on  the  subject  of  the  Protocol  of  the  Congress  of  Paris 
of  the  14th  April,  1856. 

Au  animated  debate  ensued,  in  which  Messrs.  Simon, 
Richard,  Amos,  Couvreur,  Buxtixg,  Thompsox,  Snape, 
Pruyn,  Jencken,  Birkbeck,  Hubbard,  and  Sir  Travers 
Twiss  took  part,  and  the  resolution  was  lost  by  a  vote  of 
30  to  27. 

Reading  of  Papers. 

A  paper  was  then  read  by  M.  Farjasse  on  "  The  New 
Judicial  Organization  in  Egypt"  Dr.  Miles  presented  a 
paper  prepared  by  Judge  Washburn,  of  Harvard  Univer- 
sity, Massachusetts,  on  the  '*  Progress  of  International 
C<>dification  since  1874."  A  paper  was  read  by  Mr.  Lloyd 
Wise,  of  London,  on  *'  The  Assimilation  of  the  Laws  and 
Practice  of  various  Nations  in  relation  to  the  Protection 
of  Inventions.'* 

Mr.  H.  D.  Jencken,  presented  a  paper  contributed  by 
Mr.  Lewis  Appleton,  on  the  **  Reform  of  International 
Maritime  Law." 

Adjourned. 


Fourth  Dai/j  Saturday^  September  ith. 

The  CJonference  assembled  at  9.45  a.m. 
Hon.  David  Dudley  Field,  President,  in  the  Chair. 
The  Minutes  of  the  Proceedings  of  the  previous  day 
were  read  by  Mr.  J.  Rand  Bailey  and  approved. 

Beading  of  Papers. 

Papers  were  then  read  by  Mr.  John  Jenkins,  of  Lon- 
don, on  ^  Decisions  on  British  Claims  against  the  Govern- 
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ment  of  Hayti  for  loss  arising  from  Civil  War,  1868-69,  in 
that  Country,  with  remarks  on  the  improvements  necessary 
in  the  official  publication  of  such  decisions ;"  by  Mr.  F. 
W.  Chessox,  of  London,  on  **  Modem  International  Aspects 
of  the  Slave  Trade ;"  and  by  Mr.  John  Hosack,  of  Lon- 
don, "  On  the  Declaration  attached  to  the  Treaty  of  Paris 
of  1856." 

Mr.  H.  D.  Jencken  laid  on  the  table  a  paper  contributed 
by  Professor  Leone  Levi,  entitled  '"The  Rights  of 
Neutrals." 

Report  of  Committee  on  Collisions  at  Sea. 

The  report  in  print  of  the  Committee  on  Collisions  at  Sea 
was  laid  on  the  table,  and,  on  the  motion  of  Judge  Pea- 
body,  it  was  resolved : — "  That  a  Committee  be  appointed, 
consisting  of  twelve  persons,  to  prepare  the  'projet'  of 
a  treaty  between  diflferent  maritime  nations,  providing,, 
among  other  things,  for  uniform  rules  of  navigation,  and 
for  the  equipment  of  ships  with  proper  life  saving  appa- 
ratus, and  other  regulations  for  the  security  of  life  and 
property  at  sea ;  and  providing  also  for  the  organization 
of  international  tribunals  to  decide  questions  arising  out 
of  collisions  and  fixing  the  limits  of  responsibility.'* 

New  Committee  on  Collisions  at  Sea. 

The  following  gentlemen  were  appointed  the  Com- 
mittee : — 

Hon.  David  Dudley  Field.  T.  J.  Smith. 

Judge  Peabody,  Chairman.  Dr.  Jaques. 

Sir  Travbrs  Twiss.  Dr.  Tristram. 

Dr.  Spinks.  Edgar  Hyde. 

Prof  Asser.  Aug,  Couvreur. 

A.  D.  MuNSON.  Dr.  Zimmermann. 

D.  D.  Farjasse.  Dr.  Strauss. 

J.  G.  A.  Faber.  Prof  Mancini. 
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Report  of  Committee  on  International  Criminal  Law  and 

Extixuiition^ 

M.  Crehebs  laid  upon  the  table  the  Report  of  the 
Committee  upon  **  International  Criminal  Law  and  Ex- 
tradition." 

Report  of  Committee  on  Amendments  of  the  Constitution. 

Sir  Travers  Twiss,  for  the  Committee  on  Amend- 
ments of  the  Constitution  of  the  Association,  reported 
the  following  amendments  and  additions: — 

(1.)  That  the  Council  shall  consist  of  sixty  members, 
of  whom  eighteen  shall  be  an  Executive 
Council. 

(2.)  That  the  Executive  Council  shall  have  all  the 
powers  confided  under  the  existing  constitu- 
tion and  bye-laws  to  the  Council  of  twelve 
members. 

(3.)  That  the  Executive  Council  shall  have  the  power 
of  nominating  honorary  Vice-Presidents,  approv- 
ing Local  Committees  and  nominating  for  the 
year  all  such  officers  as  the  Association  shall 
omit  to  nominate  at  its  Annual  Conference. 

(4.)  That  the  office  of  President  shall  not  be  tenable 
for  more  than  two  successive  years. 

The  Report  was  approved  and  adopted. 

It  was  then  voted  that  the  members  of  the  Council 
of  last  year  be  members  of  the  Executive  Council,  with 
power  to  increase  their  number  to  eighteen. 

Report  of  Committee  on  Disarmament. 
Mr.  Henrt  Richard,  M.P.,  for  the  Committee  appointed 
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to  prepare  a  Resolution  upon  Disarmament,  submitted 
the  following  resolution : — 

Resolved, — "  That  this  Association  cannot  but  regard 
with  the  deepest  anxiety  and  regret  the  enor- 
mous and  ever-increasing  armaments  with  which 
Europe  is  deluged,  burdening  the  people  with 
taxation  and  military  service,  withdrawing 
millions  of  men  from  the  occupations  of  pro- 
ductive industry,  and  keeping  the  Nations  in  a 
constant  state  of  reciprocal  suspicion,  irritation 
and  disquietude.  It  further  believes  that  it  is 
the  duty  of  Governments,  in  the  interests  of 
humanity  and  civilization,  and  for  the  welfare 
of  their  own  subjects,  to  enter  into  communica- 
tion with  each  other,  with  a  view  to  effect  a 
mutual  reduction  of  those  armaments,  which, 
far  from  being  a  security  for  peace,  are  a  per- 
petual menace  of  war.** 

The  resolution  was  supported  by  M.  Aug.  Couvreur, 
Dr.  Miles  and  Serjeant  Simon,  M.P.,  and  was  adopted. 

On  the  motion  of  Mr.  Richard,  it  was  resolved,  that  a 
C!ommittee  be  appointed  to  communicate  this  Resolution 
and  the  one  previously  adopted  on  Arbitration  to  the 
various  Grovernments.  The  following  gentlemen  were 
appointed  as  that  Committee : — 

Messrs.  Richard,  Thompson,  Zimmermann,  Farjasse, 
Couvreur  and  Bredius. 

Professor  Sheldon  Amos  proposed  the  following  Reso- 
lution : 

^  Resolution  on  Disarmament. 

Resolved, — ^^  That,  with  a  view  to  preparing  the  way 
for  a  common  disarmament  among  States,  this 
Association  holds  it  to  be  expedient  that  the 
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GovernmeDts  of  Europe  commence  negotiations 
for  the  purpose  of  giving  practical  effect  to  the 
Protocol  of  the  14th  of  April,  1856. 
The   Association  submits  that  a  means  of  giving 
effect  to  this  purpose  is  to  codify  arrangements 
for    arbitration    contemplated     in    subsisting 
treaties,  or  in  past  judicial  awards;  and  to  pro- 
vide by  anticipation   for  the  constitution  and 
procedure  of  Courts  of  Arbitration,  to  be  re- 
sorted to  by  disputant  parties,  who  consent  to 
submit  their  differences  to  arbitration.^ 
The  resolution  was  adopted,  and  it  was  ordered  that 
this  resolution  be  communicated  to  the  various  Govern- 
ments, with  the  Resolutions  on  Arbitration  and  Arma- 
ments previously  passed. 

Appointment  of  a  Committee  on  an  International  Code. 

A  Committee  was  then  appointed  to  report  on  sections 
of  an  International  Code  drafted  by  Mr.  David  Dudley 
Fi£LD^  consisting  of  the  following  gentlemen : — 

Judge  P£ABODY.  Dr.  Blaokis. 

Sir  Travers  Twiss.  C.  Goos. 

Dr.  Jaques.  Prof  Birkbeck. 

Dr.  BoECHAKDT.  F.  W.  Chesson. 

A.  P.  SpRAGUB.  J.  HOBAOK. 

Serjt,  Simon.  J.  Jenkins. 

H.  Becker.  Judge  Dillon. 

D.  D.  Farjasse.  Dr.  Tristram. 

A.  de  Marooartu.  Dr.  Spinks. 

A.  COXJVREUR. 

To  this  Committee  the  papers  of  Messrs.  Farjasse^ 
•Washburn,  Chesson,  Hosack,  Appleton,  and  Jenkins, 
and  the  subjects  treated  of  in  them^  were  referred. 

0  2 
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Copyrighij  Patent-right  and  Coinage. 

The  paper  of  Mr.  Lloyd  Wise  and  the  subject  of 
**  Copyright,  Patent-right  and  Coinage/'  were  referred  to 
the  following  Committee : — 

J.  G.  Wilson.  Dr.  Strauss. 

N.  Applbton.  L.  Wise. 

Dr.  Bredius.  Hinde  Palmer. 

Dr.  ToMKiKS.  R.  E.  Webster. 

J.  G.  Alexander.  H.  D.  Jencken. 

C.  H.  E.  Carmiohael.  G.  W.  Lemon. 
J.  P.  Thompson. 

TVibute  to  the  late  Thomas  Webster,  Q.C. 

Professor  Amos  proposed  the  following  Resolution,  ex- 
pressive of  the  sorrow  of  the  Association  at  the  death  of 
Mr.  Thomas  Webster,  Q.C.  : — 

Resolved, — *^  That  this  Association,  while  expressing 
its  profound  sense  of  the  loss  it  has  sustained 
by  the  death  of  Mr.  Thomas  Webster,  Q.C, 
since  its  last  Conference,  desires  to  pay  a  special 
tribute  to  the  sagacity  and  indefatigable  perse- 
verance, with  which  Mr.  Webster  assisted  in 
establishing  the  Association,  in  framing  its  con- 
stitution, and  in  promoting  its  growth  to  the 
present  time;  and  the  Association  directs  that 
this  Resolution  be  communicated  to  Mr. 
Webster's  family." 

Remarks  were  made  eulogistic  of  Mr.  Webster  by 
Prof.  Amos,  Judge  Peabody,  Mr.  H.  D.  Jencken  and 
Hon.  David  Dudley  Field,  and  the  Resolution  was 
unanimously  adopted. 
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Prize  Essay, 

Mr.  H.  RiGHAKD,  in  the  name  of  the  Conference,  con- 
gratulated Mr.  A.  P.  Spraoue,  one  of  the  members  from 
America^  on  obtaining  the  prize  offered  by  Senor  Mar- 
OOARTU  for  the  best  Essay  on  '^The  CoDstitation  of  a 
Society  for  the  Codification  of  the  Law  of  Nations.** 

Dr.  Brediub  congratulated  the  donor  also,  Senor  Mar- 
OOARTU,  to  whom  much  was  due  in  eliciting  the  Essay. 

Messrs.  Sprague  and  Marooartu  acknowledged  the 
complimients  in  suitable  terms. 

Science  of  Money. 

Judge  Peabody  laid  upon  the  table  a  paper  on  the 
**  Science  of  Money." 

Committee  to  nominate  Officers  for  the  ensuing  Year. 

Chancellor  Prutn  proposed  the  appointment  by  the 
President  of  a  Committee  to  nominate  a  Board  of  Officers 
of  the  Association  for  the  ensuing  year.  The  President 
reminded  the  proposer  that  he  himself  should  not  be  a 
candidate  for  re-election,  and  he  named  the  following 
Committee : — ^Messrs.  Pruyn,  Amos,  Farjassb,  Couvrbur, 
BRE3>ros,  Goos,  Jaques,  Zimmermakx,  and  Marcoartu. 

This  Committee  subsequently  reported  a  list  of  Officers, 
who  were  unanimously  elected.  The  list  is  appended  to 
this  Report 

ResohUion  of  Thanks. 

Chancellor  Pruyn,  in  the  name  of  the  Committee 
chosen  to  pre})are  a  suitable  expression  of  the  thanks 
of  the  Association  for  the  hospitable  reception  and  enter 
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tainment  given  to  it  at  the  Hague,  moved  the  following 
Resolutions : — 

^^  1.  That  this  Association  having  approached  the  close 
of  its  session,  desires  to  express  in  the  warmest 
terms  its  cordial  appreciation  of  the  interest 
taken  by  both  Houses  of  the  States  General, 
by  the  ministers  of  State  and  other  officers  of 
the  Government,  and  by  the  people  of  the 
Netherlands,  in  its  objects  and  work;  an 
interest  in  harmony  with  the  facts  which  have 
made  Holland  illustrious  in  history. 

"  2,  That  our  special  thanks  are  due  to  the  Second 
Chamber  of  the  States  General  for  the  use  of 
their  beautiful  and  well-arranged  Hall  and  the 
committee  rooms  adjoiuiug,  for  the  sittings  and 
business  of  the  Association. 

^  3.  The  many  civilities  the  members  of  the  Associa- 
tion have  received  from  official  persons  and 
from  inhabitants  of  the  Hague  by  receptions  and 
entertainments,  and  in  private  hospitality,  are 
heartily  acknowledged. 

"4  This  Association  is  most  deeply  indebted  to  the 
Committee  of  Reception,  more  especially  to 
M.  Bachiene,  Member  of  the  Council  of  State ; 
Dr.  Bredius,  Member  of  the  Second  Chamber 
of  the  States  General,  and  Dr.  Beelaerts  van 
Blokland,  Secretary  to  the  Local  Committee, 
for  their  faithful,  able  and  unwearied  labours 
in  making  the  requisite  arrangements  for  the 
present  meeting,  and  for  the  measures  adopted 
by  them  to  promote  the  convenience  and  com- 
fort of  its  members. 

"  5.  That  we  also  acknowledge  with  great  pleasure  the 
kindness  of  the  governing  officers  of  the  various 
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institutions  and  of  the  several  social  clubs  of 
the  Hague,  which  were  freely  opened  to  the 
members  of  the  Association. 

''  6.  It  is  especially  gratifying  to  express  our  earnest 
and  cordial  appreciation  of  the  warm  and  en- 
lightened  interest  of  Her  Majesty  the  Queen  op 
THE  Netheblandb  in  the  proceedings  of  the 
Association  and  to  present  to  her  our  most  re- 
spectful thanks  for  her  gracious  courtesy  to  its 
members. 

''  7.  Ordered,  that  the  foregoing  resolutions  be  severally 
communicated  in  due  form  by  the  proper 
officers  of  the  Association." 

The  Resolutions  were  adopted  with  the  greatest 
unanimity  and  applause. 

Mr.  J.  S.  Db  Bbuyx  Kops,  Member  of  the  Second 
Chamber  of  the  States-General,  responded  in  fitting 
terms. 

Vote  of  Thanks  to  Mr.  Field. 

Mr.  H.  Richard  proposed  the  following  resolution  of 
thanks  to  the  Hon.  David  Dudijby  Field,  who  was  about 
to  retire  from  the  office  of  President  of  the  Associa- 
tion : — 

Resolved, — ^^'That  the  services  of  the  Hon.  Davto 
Dudley  Field  in  originating  this  Association,  in 
preparing  the  *  Projet '  of  an  International  Code, 
in  contributing  his  time,  his  services,  and  his 
means  to  the  cause  to  which  this  body  is  devoted, 
entitle  him  to  the  earnest  thanks  of  this  Associa- 
tion^ over  which  he  has  presided  with  such  dignity 
and  fidelity,  and  this  expression  is  most  cor- 
dially tendered  to  him  upon  his  retirement  from 
office." 
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Bemarks  expressing  appreciatioa  of  Mr.  Field's  ser- 
vices were  made  by  Dr.  Thompson,  Judge  Diixon,  Mr.  H. 
Richard,  Judge  Peabody  and  Dr.  Miles,  and  the  Reso- 
lution was  unanimously  adopted. 

Thanks  to  the  Press. 

On  the  motion  of  Dr.  B.  Miles^  seconded  by  Judge 
Peabody,  it  was  resolved, — 

^^That  the  sincere  thanks  of  this  Association  are 
hereby  tendered  to  the  Press  of  Holland  and  to 
the  Press  at  large  for  giving  to  the  public  such 
full  and  accurate  reports  of  the  proceedings  of 
this  Conference." 

Thanks  to  the  Secretaries. 

The  thanks  of  the  Association  were  also  presented  to 
the  Secretaries. 

Place  of  Next  Year's  Meetirig. 

The  closing  subject  for  consideration  by  the  Conference 
was  the  place  of  next  year's  meeting. 

Judge  Peabody  proposed  that  the  next  Annual  Con* 
ference  of  this  Association  be  held  in  some  city  of  the 
United  States  of  America.  After  considerable  discussion, 
on  the  motion  of  Mr.  H.  Richard,  it  was 

Voted, — "That  this  Conference  cordially  acknow- 
ledges the  kind  and  hospitable  invitation  offered 
to  this  Association  by  the  American  members 
of  this  body  to  visit  the  United  States  next  year, 
but  thinks  it  would  be  wiser  not  to  commit  the 
Association  at  present  to  any  final  and  positive 
resolution,  but  to  refer  the  matter  to  the  con- 
sideration and  decision  of  the  Council.'' 
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JPSif  iker  Motion  on  the  Place  of  the  Next  Meeting. 
On  the  motion  of  Professor  Amob^  it  was 

Voted, — '^That  the  place  of  meeting  of  the  next 
Conference  be  settled  by  the  Council  between 
the  present  time  and  the  1st  of  January,  1876 ; 
and  that  for  the  purpose  of  settling  the  place  of 
meeting,  a  special  meeting  of  the  whole  Council 
be  summoned  at  one  month's  notice,  and  that 
Members  of  the  Council  be  entitled  to  vote  by 
proxy  forwarded  to  the  Secretary." 

Close  of  the  Conference. 

HojL  David  Dudley  Field,  in  a  few  appropriate  words, 
acknowledged  the  courtesy  of  the  Association  to  himself 
as  President,  and  declared  the  Conference  closed. 


RecepHona  and  Entertainments. 

The  receptions  and  entertainments  given  to  the  members 
of  the  Association,  while  they  were  at  the  Hague,  were 
numerous  and  cordial.  These  included  a  Reception  given 
on  Friday  evening,  the  3rd  of  September,  by  Baron  Van 
LiKDEN  VAN  Sanderburg,  the  Minister  of  Justicci  on 
which  occasion  the  Queen  op  the  Netherlands  honoured 
the  assembly  with  her  presence,  and  the  members  of 
the  Association  were  presented  to  Her  Majesty  by  the 
Hon.  D.  D.  Field,  the  President.  Prince  Frederick  of 
Holland,  several  Members  of  the  Corps  Diplomatique 
and  many  persons  of  distinction  were  present. 

On  Saturday  evening,  the  4th  of  September,  the 
Local  Committee  invited  the  members  of  the  Association 
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to  a  banquet  at  the  Grand  H6tel  des  Bains,  Scheveningen ; 
after  which  toasts  were  offered  and  responses  made  by 
Messrs.  Bredius,  David  Dudley  Field,  Henry  Richard, 
Sir  Traters  Twiss,  M.  Heemskirk,  Minister  of  the 
Interior,  Baron  Van  der  Heim,  TMinister  of  Finance,  M. 
Bachiene,  Dr.  Beelaerts  van  Blokland,  M.  Cremkrs, 
and  others.  The  evening's  entertainment  concluded  with 
a  grand  display  of  fireworks  upon  the  beach,  "  in  honour 
of  the  Congress." 

On  other  evenings  the  members  were  invited  to  concerts 
at  the  Bois  de  la  Haye  and  the  Jardin  d'Acclimatation ; 
and  on  Monday,  the  6th  of  September,  they,  with  other 
invited  guests,  were  taken  upon  an  excursion  by  rail  to 
Amsterdam.  After  having  visited  the  principal  objects 
of  interest  in  the  city,  the  company  was  entertained  at  a 
luncheon  provided  by  the  Local  Committee;  at  the  con- 
clusion of  which  toasts  were  proposed  and  responses  made 
by  Professor  Asser,  Professor  Goos,  Dr.  Zimmermann, 
Sir  Travers  Twiss,  Chancellor  Pruyn,  M.  Farjasse, 
M.  CouvREUR,  Dr.  Jaques,  M.  Bredius,  Mr.  A.  D.  Munson, 
Dr.  Thompson,  Dr.  Miles  and  Hon.  David  Dudley 
Field. 

The  members  of  the  Association  at  the  close  of  the 
proceedings  separated  with  warm  expressions  of  acknow- 
ledgment of  the  genuine  welcome  they  had  received,  and 
with  much  gratification  at  the  results  of  the  Conference. 
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CONSTITUTION  OF  THE  ASSOCIATION, 

As  amended  at  the  Ha^ue. 

The  Constitution  of  the  Association,  as  amended  by 
the  Conference  at  the  Hague,  is  as  follows : — 

Constitution. 

I.  The  name  of  the  Association  shall  be  *^  The  Associa-  Name. 
tion  for  the  Befonn  and  Codification  of  the  Law  of  Nations." 
IL  The  Association  shall  consist : 

1.  Of  all  those  who  participated  in  the  Conference  at  Members. 

Brussels,  commencing  the  10th  October,  1873 ; 

2.  Of  all  who  on  their  application  are  or  who  shall 

be  admitted  by  this  Conference,  or  by  a  future 

one,  or  by  the  Executive  Council ; 
31  Of  such  delegates  from  other  Associations,  formed 

for  the  prosecution  of  the  same  objects,  as  may 

be  approved  by  the  Executive  Council ; 
4.  Of  Honorary  Members. 

m.  The  objects  of  the  Association  shall  be  the  Befonn  Objects. 
and  Codification  of  the  Law  of  Nations.    Its  relations  with  the 
Institute  of  International  Law,  founded  at  Ghent,  in  Sep- 
tember, 1873,  shall  be  such  as  were  determined  by  the  Con- 
ference at  Brussels,  in  October,  1878. 

IV.  There  shall  be  an  Honorary  President,  a  President,  officers. 
Honorary  Vice-Presidents,  Vice-Presidents,  a  Treasurer,  a 
Council  of  sixty  Members,  of  whom  eighteen  shall  be  an 
Executive  Council,  and  a  General  Secretary,  with  such  other 
Secretaries  and  Officers  as  the  Executive  Council  may  from 
time  to  time  appoint. 

V.  At  each  Annual  Conference  the  Presidents  and  other  Election  of 
Officers  shall  be  appointed  for  the  year  ensuing,  and  shall  ^^<»»- 
continue  in  office  until  others  are  appointed.    The  office  of 
President  shall  not  be  tenable  for  more  than  two  successive 

years.    The  office  of  General  Secretary  shall  be  permanent. 
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subject  to  change  by  the  Association  at  any  Annual  Con- 
ference. The  duties  of  the  General  Secretary  and  of  the 
other  Officers  shall,  except  as  herein  provided,  be  fixed  by  the 
Executive  CoundL 

YI.  The  Executive  Council  shall  have  the  general  direc- 
tion of  the  affairs  of  the  Association  in  the  intervals  between 
the  Conferences.  It  shall  have  power  to  appoint  Vice- 
Presidents,  to  make  Bye-Laws,  to  appoint  Committees  for 
special  objects,  to  fill  vacancies  occurring  between  the  Annual 
Conferences,  and  to  fix  upon  such  place  or  places  of  business 
as  may  be  expedient.  It  shall  also  have  the  power  of  nomi- 
nating Honorary  Vice-Presidents,  approving  Local  Commit- 
tees, and  of  nominating  for  the  year  all  such  officers  as  the 
Association  shall  omit  to  nominate  at  its  Annual  Conference. 
The  President,  Vice-Presidents,  Treasurer,  and  General  Se- 
cretary shall  be  ex-offieio  Members  of  the  Executive  Council. 
Five  Members  shall  constitute  a  quorum  of  the  Executive 
Council,  exclusive  of  any  ex-officio  Members  who  may  be 
present  at  the  meeting  of  the  Executive  Council. 

VII.  There  shall  be  an  Annual  Conference  of  the  Asso- 
ciation, to  be  held  at  such  time  and  place  as  shall  have  been 
appointed  at  the  preceding  Annual  Conference,  or  by  the 
Executive. Council,  and  also  such  other  Conferences  as  in  the 
opinion  of  the  Executive  Council  circumstances  may  render 
expedient. 

VIIL  The  Members  present  at  the  time  and  place  fixed 
for  the  opening  of  an  Aiinual  Conference  shall  constitute  a 
quorum  for  the  transaction  of  business. 

DL  The  order  of  business  at  each  day's  meeting  shall  be 
as  follows : — 

1.  Beading  the  minutes  of  the  preceding  meeting,  un- 

less the  reading  is  dispensed  with  by  a  vote  of  the 
Conference ; 

2.  Receiving  such  communications  as  may  be  recom- 

mended by  the  Executive  Council  for  the  con- 
sideration of  the  Association ; 

3.  Discussing  such  propositions  as  may  be  recommended 

by  the  Executive  Council  for  discussion,  and  dis- 
posing thereof  as  the  Conference  may  determine. 
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X.  The  language  in  which  the  discnssions  shall  be  carried  Language. 
on  and  the  minnt«s  kept,  shall  be  that  of  the  country  where 

the  Conference  is  held^  unless  the  Conference  otherwise 
direct ;  but  each  Member  may  write  or  speak  at  his  option 
in  his  own  language. 

XI.  A  Member  shall  not  speak  more  than  once  on  the  Speeches. 
same  subject^  except  in  reply  or  explanation,  and  not  more 

than  ten  minutes  at  a  time,  except  by  leave  of  the  Con- 
ference. 

Xn.  After  each  Annual  Conference  its  Transactions  shall  Transactions. 
be  published  in  a  volume^  under  the  direction  of  the  Execu- 
tive Council,  which  volume  shall  contain  the  Minutes  of 
the  Conference  and  such  papers  as  may  be  ordered  to  ba 
printed. 

XIII.  Each  Member  of  the  Association  shall  pay  to  the  Contributions. 
Treasurer  an  annual  sum  of  One  Pound  sterling  or  its 
equivalent,  or  a  sum  of  Ten  Pounds  sterling,  or  its  equiva* 

lent,  for  life  membership. 

XIV.  No  expenditure  shall  be  made,  nor  liability  incurred.  Expenditure. 
beyond  the  amount  of  funds  in  the  hands  of  the  Treasurer. 

XV.  This  Constitution  maybe  amended  at  any  Annual  Amendment  of 
Conference  by  a  vote  of  three-fourths  of  the  Members  pre-  Constitution, 
sent ;  two  days*  previous  notice  having  been  given  of  the 

motion  to  amend. 


(     30     ) 


OFFICERS  OF  THE  ASSOCIATION. 

M.  !1&D0UARD  Laboitlate,  Member  of  the  Institute  and  of  the  National 
Assembly  of  France. 


l^onoratB  Fite-$res(lirents. 

iFBANCE.) 

M.  Michel  Chevalier,  Member  of  the  Institute. 
M.  Ad.  Franck,  Member  of  the  Institute. 
M.  Charles  Giraud,  Member  of  the  Institute. 
M.  Oscar  ds  Lafayette,  Member  of  the  National  Assembly. 
M.  Ch.  Lucas,  Member  of  the  Institute. 
M.  M.  L.  F.  F.  £.  DE  Farieu,  Member  of  the  Institute. 
M.  L.  WoLOWSKi,  Member  of   the  Institute  and  of  the  National 
Assembly. 

(GREAT  BRITAIN.) 

The  Riqht  Hon.  Lord  O'Haoak,  Ex-Lord  High  Chanoellor  of  Ireland. 

The  Biqht  Hon.  Lord  Coleridge,  Lord  Chief  Justice  of  the  Court  of 
Common  Fleas. 

The  Rioht.  Hon.  Sir  Robert  F.  Collier,  Member  of  the  Judicial  Com- 
mittee of  the  Frivy  Council. 

The  Hon.  Sir  Robert  Lush,  a  Judge  of  the  Court  of  Queen's  Bench. 

The  Hon.  George  Denman,  a  Judge  of  the  Court  of  Common  Fleas. 

The  Hon.  Sir  Charles  Edward  Follock,  a  Baron  of  the  Court  of 
Exchequer. 

The  Hon.  Sir  Richard  Faul  Amphlett,  a  Baron  of  the  Court  of 
Exchequer. 

(.ITALY.) 
Count  Frederick  Sclopis,  Turin. 
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(NETHERLANDS.) 
JL  F.  B.  CoHiHCK-LiBPSTmo,  Judge  of  the  Supreme  Court. 

(JJNITED  STATES  OF  AMERICA,) 

HoH.  H.  B.  Waite,  Chief  Justice  of  the  Supreme  Court  of  the  United 

States. 
Hon.  S.  J.  Field,  Judge  of  the  Supreme  Court  of  the  United  States. 
HoH.  W.  Strong,  Judge  of  the  Supreme  Court  of  the  United  States. 
Ho5.  C.  P.  Daly,  Chief  Justice  of  the  Court  of  Common  Pleas. 
Hon.  W.  C.  Endioott,  Judge  of  the  Supreme  Court  of  MassachuActts. 
Hon.  Obobgb  Bancroft,  Late  Minister  Plenipotentiary  to  Germany. 
Hon.  John  Jat,  late  Minister  Plenipotentiary  to  Austria. 
Mark  Hopkins,  LL.D.,  Ex-President  of  Williams  College,  Mass. 
Hon.  Carl  Schurz,  late  Senator. 
Hon.  David  Dudley  Field,  New  York. 


AEGENTINE) 

KEPUBLIC  f  • 
AUSTBATiTA,  Ac. 


AUSTBIA.  .     . 

BELGIUM  .    . 

CANADA  .  .    . 

CAPE  OF  I 
GOOD  HOPE  f 

CEYLON  .  .  . 

DENMABK  .  . 

ENGLAND  .    . 

PBANCE   .  .    . 


M.  Charles' Calvo,  Ex-Minister  Plenipotentiary. 

Hon.  Sir  B.  D.  Hanson,  Chief  Justice,  Adelaide. 
Sir  Alfred  Stephen,  Lieiit.-Govemor  of  Now 

South  Wales,  Ex-Chief  Justice,  Sydney. 
Justice  J.  P.  Haroraye,  Sydney. 
Dr.  L.  Neumann,  Vienna,  Member  of  the  Upper 

House. 
Dr.  Heinkich  Jaqubs,  Vienna. 
M.  Charles  Faider,  Counsellor  of  State,  Brussels. 
M.  Aug.  Coityreur,  Member  of  the  Chamber  of 

BepresentatiYes. 
Hon.  J.  S.  Sanborn,  LL.D.,  Judge  of  the  Court 
of  Appeal,  Montreal. 

C.  J.  Villiers,  Chief  Justice. 

Hon.  Sir  E.  S.  Creasy,  late  Chief  Justice. 

B.  F.  Morgan,  Queen's  AdYocate. 

Dr.  Andreas  F.  Erieger,  Member  of  the  Supreme 

Court,  Copenhagen. 
Professor  C.  Qoos,  University  of  Copenhagen. 
Bight  Hon.  Mount  ague  Bernard,  Boss,  Hereford. 
Sir  Trayers  Twiss,  Q.C,  D.C.L.,  F.B.S. 
M.  EuoiNE  Cauchy,  Member  of  the  Institute, 

Paris. 


(     32     ) 

M.  C.  Demangbat,  Counsellor  of  the  Cour  de 

Cassation,  Paris. 
M.  Daniel  de  Folleyillx,  Professor  of  Laws, 
Donai. 
GEBMANY    .    .     .  Baron  Von  Holtzbndorfp,  Munich. 
Dr.  S.  BoRCHABDT,  Berlin. 

INDIA Hon.  Sir  W.  Morgan,  Chief  Justice,  Madras. 

Hon.  Sir.  B.  Stuart,  Chief  Justice,  Allahabad. 
IBELAND      .    .    .  Hon.  S.  W.  Flanagan,  Judge  of  the  Landed 

Estates  Court. 
Alexander  O.  Bichet,  Q.C. 

ITALY Comm.  P.  S.  Mancini,  Borne. 

Prof.  Aug.  Pierantoni,  Naples. 

JAPAN Masataka  Rawasse,  Minister  Plenipotentiary  to 

the  Court  of  Italy. 
MAUBITIUS .    .    .  Hon.  Sir  C.  P.  Shand,  LL  J).,  Chief  Justice. 
NETHEBLANDS   .  Ph.  J.  Bachiene,  Counsellor  of  State,  the  Hague. 
J.  P.  Bredius,  Member  of  the  House  of  Bepi-e- 
sentatives,  Dordrecht. 
POBTDGAL  .    .    .  Duke  De  Saldanha. 

BUSSIA     ....  Professor  Wijidimir  Besobrasoff,  University  of 

St.  Petersburg,  Member  of  the  Bussian  Aca- 
demy of  Science. 

SPAIN Don  Emilio  Castelar,  Madrid. 

Don  SiGisMONDO  Moret  t  Prendergast,  Madrid. 
SWEDEN  ....  Dr.  Hedlund,  Gottenburg. 
SWITZEBLAND    .  Prof.  C.  G.  Kcenig,  Bern. 

Prof.  Charles  Brocher,  Geneva. 
UNITED  STATES .  Hon.  Charles  Francis  Adams,  Boston. 
Hon.  Beverdy  Johnson,  Baltimore. 

(Eouncfl. 

•  Amos,  Prof.  Sheldon,  M.A. 

•  Bailet,  John  Band. 

Barnard,.  F.  A.  P.,  LL.D.,  President  of  Columbia  College,  U.S. 
Becker,  Henri,  Paris. 
Blackie,  Dr.  W.  G.,  Glasgow. 

•  Brown,  Joseph,  Q.C. 
Burritt,  Euhu,  U.S. 

Calvo  y  Cafdevida,  Charles,  Jun.,  Consul  General  of  the  Argentine 

Bepublic,  London. 
Clark,  Charles,  Q.C. 
Dodge,  Hon.  W.  E.,  U.S. 

*  Members  of  the  Executive  Coancil. 
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DuFRAT,  Vifloonnt. 

Fabjasse,  D.  D.,  Advooate,  Conseiller  Gto^ral  de  Seine-et-Oise, 

PariB. 
Gabnier,  J.  0.,  Member  of  the  French  Institute. 

*  GoBNET,  Samuel. 

jACKscm,  H.  Mather,  M.P.,  Q.O. 

*  Jehckbe,  H.  D. 

Lubbock,  Sir  John,  Bart.,  M.P.,  F.B.8. 

*  McCoLLocH,  Hon.  Huou, 
Majss^  M.  G.,  Paris. 

*  Miles,  Dr.  J.  B. 

Moboak,  G.  Osbobhe,  M.P.,  Q.C. 
Ofpenheim,  Hebmahn,  Paris. 

*  PaLMEB,  J.  HlNDE,  Q.O. 

*  Passt,  Pb^di^bic,  Paris. 

*  Pbabodt,  Judge  Chablbs  A.,  U.S. 
Pease,  J.  W.,  M.P. 
Pbadieb-Fod^b^,  M.,  Paris. 

Pbuyk,  J.  V.  L.,  Ghanoellor  of  New  York  UniTersity. 

*  Eiohabd,  Henbt,  M.P. 

*  ScHERZER,  Chev.  D.,  Deputy  Consul-Generai  for  Austria. 
Simon,  Serjt.,  M.P. 

Shots,  Thomas,  Q.C,  D.O.L. 
Strauss,  Dr.  M.,  Vienna. 

*  Thompson,  Joseph  P.,  LL.D.,  Berlin. 
Tobey,  Hon.  E.  S.,  U.S. 

*  Tristram,  T.  H.,  D.CL. 
Wabben,  Judge  G.  W.,  U.S. 

*  Washbubn,  Judge  Emobt,  LL.D.,  U.S. 
Websteb,  B.  E.,  M.A. 

Wenixt,  E.  K 

*  WooLEOBY,  Thbodobb  Dwiqht,  Bx-Fresident  of  Yale  College,  U.S. 

Sir  John  Lubbock,  Bart.,  M.P.,  P.B.8. 
Bobabts,  Lubbock  &  Co.,  15,  Lombard  Street^  London. 

CErenetal  SbmetatB* 

Dr.  James  B.  Miles,  1,  Somerset  Street,  Boston,  U.S. 

*  Members  of  the  £xeoaU?e  Council. 
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f^onorars  International  Sbectetarfes. 

H.  D.  Jbngken,  Barristor-at-Law,  Qoldsmith  Building,  Temple, 

London. 
J.  Band  Bailet,  Solicitor,  8,  TokenhonBo  Yard,  London. 
Olivbb    Smith,    Barrister-at-Law,    Law   Courts   Chambers,  33, 

Chancery  Lane,  London. 

'local  ODommitttes  anb  Sbtmtatfes. 

(BELGIUM.) 
PreMent — M.  Faider,  Attomey-Gbneral  of  the  Cour  de  Cassation. 
Vtce-Prendenis — M.  Couvreur,  Member  of  the  Chamber  of  Represen- 
tatives. . 
M.  DE  Eemmefer,  Provost  of  the  Universily  of  Ghent. 
M.  i^MiLE  DE  Laveleye,  Frofcfisor  at  the  University  of 
Li^ge. 
Memben — M.  Guilleet,  Advocate  of  the  Court  of  AppeaL 

M.  Arntz,  Professor  at  the  University  of  Brussels. 
M.  Waelbroeck,  Professor  at  the  University  of  Ghent. 
M.  A.  Braun. 
Bankera — MM.  Delloye,  Tiberohien  &  Co. 

Han.  See. — M.  Juuen    Schaar,  Advocate,   141,  Chauss6e  d'Lcelles, 
Brussels. 

(CEYLON.) 
Hon.  See. — J.  T.  Edooobibe,  Colombo. 

(FRANCE.) 

Pretident — M.  fjD.  Laboulats,  Member  of  the  Institute  and  Deputy. 
Ttee-PreiidenU — M.  Charles  Demakoeat,  Counsellor  of  the  Cour  de 
Cassation. 
M.  G.  Mass&j  Counsellor  of  the  Cour  de  Cassation, 

Paris. 
M.  JozoN,  Advocate  of  the  Cour  de  Cassation. 
M.  GiDE,  Professor  of  Laws,  Paris. 
M.  D.  DE  PoLLEViLLE,  Professor  of  Laws,  Douai. 
Treasurer— M.  Hermann  Oppenheim,  Banker,  Paris. 
Hon.  Sees. — M.  FRto^Ric  Passy,  President  of  the  *  Soci6t6  dee  &ono- 
mistes,'  Paris. 
M.  Henri  Becker,  Advocate,  24,  Avenue  Victoria,  Paris. 


(     36     ) 

[{ITALT.) 
Biom,  Sec. — Signor  Haubo  Maochi,  Deputy,  Borne. 

(NETBESLAND8.) 
Prendeni — J.  P.  Bredius,  Member  of  the  Second  Chamber. 
Vu»-Premdenis — £.  Cbevkbs,  Member  of  the  Second  Chamber,  Ex 
Minister  of  Foreign  Affairs. 
Ph.  J.  Bachienb,  ConnoiUor  of  State. 
Treamrer — W.  M.  de  Brauw,  Doctor  of  Laws. 
Htm,  Sec. — J.  P.  vah  Bosjk,  Eanaalstraat,  The  Hague. 
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MEMBERS  OF  THE  ASSOCIATION. 

|[September,  1875.) 

Adaics,  Hon.  Chables  Francis,  Boston^  U.  S. 

Alszandsb,  J.  B ,  22,  Chanoery  Lane,  London. 

Allen,  Stafford,  Upper  CUipton^  London. 

Alyiblla,  Prof.,  8,  Bne  Jenner,  Brussels. 

Ameline,  M.,  Paris. 

Amos,  Pro£,  Sheldon,  Folly  House,  New  Bamet,  London. 

Amphlbtt,  Hon.  Sir  R.  P.,  32,  Wimpole  Street,  London. 

Applston,  Lewis,  4,  Bowington  Terrace,  Handsworth,  Birmingham. 

Appleton,  Nathan,  Boston,  U.  S. 

Arntz,  Prof.,  University,  Brussels. 

AssEB,  Prof.,  Amsterdam. 

Bachiene,  p.  J.,  77,  Prins^racbt,  the  Hague 

Bailey,  J.  Rand,  8,  Tokenhouse  Yard,  Lothbury,  London. 

Baker,  George,  Birmingham. 

Baker,  G.  E.,  Washington,  U.  S. 

Bancroft,  Hon,  George,  Washington,  U.  S. 

Barclay,  Dr.  T.,  60,  Great  Percy  Street,  London. 

Barnard,  President  P.  A.  P.,  Columbia  Coll.,  New  York  City. 

Barrow,  Sir  Henry,  Charge  d'Afiaires,  Brussels. 

Becker,  Henri,  24,  Avenue  Victoria,  Paris. 

Beelaerts  van  Blokland,  G.  J.Th.,  9,  Eoning^nnegracht,  The  Hague. 

Belinfante,  G.,  Advocate,  The  Hague. 

Bellaire,  Henri,  71,  Bue  des  Saints-P^res,  Paris. 

Bennoch,  Francis,  19,  Tavistock  Square,  London. 

Bernard,  Right  Hon.  Mountague,  OverRoss,  Ross,  Hereford. 

Bbsobrasoff,  Prof.,  W.,  Wassily  Ostrow,  13,  ligne  16,  St.  Petersburg. 

Bioland,  8.  U.,  Paris. 

Birkbeck,  Prof.  W.  L.,  Downing  College,  Cambridge,  and  2,  Stone 

Buildings,  Lincoln's  Inn,  London. 
BJdBCK,  A.  W.,  Gottenburg. 

Blackie,  Dr.,  W.  G.,  17,  Stanhope  Street,  Glasgow. 
Bluntschli,  Dr.  J.  C,  Heidelberg. 
Bool,  H.  J.,  Amsterdam. 

Borchardt,  Dr.  S.,  32,  Franzosische  Strasse,  Berlin. 
BosjE,  J.  P.  VAN,  Eanaalstraat,  The  Hague. 
Bost,  F.  Aug.,  Bureau  du  Journal  de  Geneve,  Geneva. 
BouRSON,  M.,  Director  of  the  Moniteur  Beige,  Brussela 
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Braun,  M.  a.,  Ernasels. 

Brauw,  Dr.  W.  M.,  The  Hague. 

Bredius,  J.  P.,  Memlier  of  the  States  General,  Dordreoht. 

Bbisson,  LioNARD  J.,  9  bis,  Bue  Pigalle,  Paris. 

Bbochsr,  Pro£  Cuarlbs,  8,  Rue  Eynard,  (Geneva. 

Brown,  Joseph,  Q.C.,  2,  Essex  Court,  Temple,  London  (Life). 

Bryant,  William  Collen,  LL.D.,  New  York. 

Bunting,  Pkroy  Wiixiam,  5,  Old  Square,  Lincoln's  Inn,  London. 

BuRRrrr,  Elihu,  New  Britain,  Gonneoticnt,  U.  S. 

Calmero,  M.  E.,  The  Hagne. 

Calvo,  Charles,  140,  Boalevard  Hanssmann,  Paris. 

Calvo,  Charles,  Jun.,  140,  Boulevard  Haussmann,  Paris. 

Canbert,  a.,  170,  Rue  du  Temple,  Paris. 

Garmichael,  C.  H.  B.,  New  Unixersity  Club,  London. 

Castelab,  Senor  Don  Emiuo,  Madrid. 

Caught,  Eugene,  9,  Rue  de  Grenelle,  St.  Germain,  Paris. 

Chs890n,  F.  W.,  3,  Lambeth  Terrace,  Lambeth  Road,  London. 

Chevalier,  Michel,  41,  Avenue  de  I'lmp^ratrice,  Paris. 

Clark,  Charles,  Q.C.,  5,  Figtree  Court,  Temple,  London. 

Coleridge,  Right  Hon.  Lord,  1,  Sussex  Square,  London. 

Collier,  Right  Hon.  Sir  R.  P. 

Coninck-Liefstino,  F.  W.,  The  Hague. 

CoTFAVRA,  M.,  Cairo. 

CouvREUR,  Augusts,  24,  Rue  des  Deux  ^lises,  Brussels. 

Creasy.  Hon.  Sir  E.  S.,  Athenadum  Club,  London. 

Cremkbs,  E.,  The  Hague. 

Crosby,  Howard,  LL.D.,  Chancellor  of  the  University  of  New  York. 

Daly,  Hon.  Charles  P.,  New  York  City. 

Daly,  Jambs  D.,  Geneva. 

Damer,  Francis,  Geneva. 

Dbmengeat,  Charles,  Paris. 

Dement,  Paul,  Paris. 

Denman,  Hon.  Georqe,  14,  South  Eaton  Place,  London. 

Dickson,  Oscar,  Gottenburg. 

DnxoN,  Judge  John  F.,  Davenport,  Iowa,  U.  S. 

Dodge,  Hon.  William  E.,  New  York  City. 

Doncaster,  Charles,  Sheffield. 

Doublbday,  William,  London. 

Dunant,  Henry,  41,  Pall  Mall,  London. 

Donn,  E.  C,  1,  New  Square,  Lincoln's  Inn,  London. 

DupRAT,  Viscount,  46,  Palace  Gardens  Terrace,  Kensington, 
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Egk,  M.  van,  The  Hague. 

Edgcombe,  J.  T.,  Colombo. 

Edwards,  J.,  Q.C.,  1,  Harcourt  Buildings,  Temple,  London. 

Ehmott,  Hon.  James,  110,  Broadway,  New  York  City. 

Ekhott,  Thomas,  Brookfield,  OldhanL 

Endioott^  Hon.  W.  C,  Salem,  Massachusetts,  U.  S. 

Enthovex,  L^osf,  The  Hague. 

Faber,  J.  G.  A.,  Rotterdam. 
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PREFACE. 


The  Fourth  Annual  Conference  was  held  in  Germany, 
in  the  ancient  Hanseatic  city  of  Bremen,  from  the  2Sth  to 
the  28th  of  September,  1876.  In  accordance  with  the 
custom  of  the  country,  three  only  out  of  the  four  days 
were  devoted  to  work,  a  rest  being  interposed  on  the 
27th,  which  happened  to  be  the  Bremen  Day  of  Prayer 
and  Penitence.*  But  this  circumstance  was  less  to  be 
regretted  by  reason  of  several  of  the  subjects  upon  the 
order  of  the  day  occupying  considerably  less  time  than 
had  been  anticipated,  owing  to  the  absence  of  some  of 
the  American,  French  and  Belgian  gentlemen  interested  ' 
in  them.  The  lateness  in  the  season  prevented  many 
members  from  attending ;  the  Americans  were  kept  at  ^ 
home  by  their  centennial  celebrations  f  and  the  impend- 
ing presidential  election ;  whilst  the  Belgians  were  busy  at 
their  own  congresses  and  exhibitions. 

ThuSy  in  spite  of  the  accession  of  numbers  during  the 
preceding  year  which  the  Council  were  able  to  report, 
the  attendance  at  Bremen  slightly  fell  short  of  that  at  the 
Hague.     In  point  of  general  success,  however,  the  meeting 

*  For  the  27th  of  September  an  excursion  to  Wilhelmshafen  and 
Bremerhafen  had  been  arranged  by  the  Local  Committee  for  the 
members  of  the  Association  and  the  German  Political  Economists, 
whose  meeting  coincided  with  the  Conference. 

t  The  American  members  of  the  International  Code  Committee  held 
a  special  meeting  at  Philadelphia,  soon  after  the  conclusion  of  the 
Bremen  Conference. 
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of  1876  greatly  surpassed  any  of  its  predecessors.  Especi- 
ally deserving  of  mention  are  the  facts  that  the  German 
and  Scandinavian  nations  were  for  the  first  time  very 
strongly  represented,  that  the  labours  of  the  Commission 
upon  Bills  of  Exchange*  attained  to  something  like 
maturity,  and  that  an  interest  was  awakened  in  the 
question  of  General  Average,  almost  equal  to  that  which 
has  nearly  everywhere  been  evinced  in  the  labours  of  the 
Association  in  connection  with  the  subject  of  Bills  of 
Exchange.  What  further  progress  has  been  made  will 
appear  from  a  comparison  of  the  present  report  with  that 
for  last  year. 

The  next-  Conference  will  be  held  in  Belgium,  at 
Antwerp,  and  the  session  will  begin  on  the  28th  of  August, 
1877. 

33,  Chancery  Lane,  London. 
I  March^  1877. 

*  See  the  separate  report  of  the  International  Commission  upon 
Bills  of  Exchange. 


Association  for  the  Reform  and  Codificaiion  of  the 
Law  of  Nations. 


BREMEN  CONFERENCE. 


PROCEEDINGS. 


Monday,  25  September,  1876. 

The  business  of  the  Conference  began  on  Monday,  the  25  th 
of  September,  1876,  on  which  day,  at  11  A.if.,  the  Local  Com- 
mittee and  a  body  of  gentlemen  from  Bremen  and  the  neighbour- 
hood, gave  the  members  of  the  Association  a  welcome  m  the 
principal  hall  of  the  Museum  Qub.  Mr.  Mosle,  Member  of  the 
Gemian  Parliament  and  President  of  the  Bremen  Local  Committee, 
addressed  the  members  present  as  follows  : — * 

^Gentlemen,  members  of  the  Association  for  the  reform  and 
Codification  of  the  Law  of  Nations  I  In  the  name  of  the  Com- 
mittee formed  in  this  city,  which  you  so  much  honour  by  meeting 
in  it,  for  the  purpose  of  making  your  stay  amongst  us  as  pleasant  as 
possible,  I  bid  you,  in  the  most  hearty  manner,  welcome  to  Bremen* 
When  you  selected  this  ancient  maritime  and  commercial  town 
as  the  place  of  your  this  yearns  Conference,  you  gave  up  the  pros- 
pect of  such  splendid  festivities  as  only  great  capitals  can  offer, 
and  as  you  enjoyed  last  year  in  the  &ir  city  of  the  Hague.  Plain 
as  our  life  and  manners  will  be  your  reception  and  entertainment 
here.  We  hesitated  before,  at  the  instance  of  your  German  Vice- 
President,  Privy  Councillor  Dr.  Borchardt,  of  Belin,  we  invited 

*  This  address  was  delivered  in  German,  which,  with  the  exception  of 
English,  was  almost  the  only  language  employed  at  the  Conference. 
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SO  august  a  Society,  consisting  of  men  so  eminent  for  learning  in 
the  law,  and  particularly  International  Law,  to  enter  into  the  mer- 
cantile atmosphere  of  this  place.  But  as  Bremen  has  always 
striven  to  attract  the  treasures  and  products  of  all  countries  in  the 
vessels  of  every  nation  to  its  port  and  its  market,  so  we  could  not 
resist  the  chance  of  throwing  open  our  gates  to  the  scientific  and 
intellectual  treasures  which  you  bring  to  us  in  such  abundance 
and  are  ready  to  exchange  with  us.  Our  scruples  are  overcome 
by  the  prospect  of  a  rich  harvest  of  the  fairest  fruits,  which  your 
labours  will  procure  to  us  and  to  all  nations.  For  those  labours 
we  have  deemed  it  our  duty  to  provide  you  with  a  laboratory. 
We  heartily  thank  you  for  appearing  amongst  us.  Gentlemen, 
you  have  in  view  the  noble  object  of  preserving  peace  between 
the  nations  and  of  asserting  the  principles  of  humanity  in  the 
deplorable  event  of  war.  We  admire  and  desire  to  assist  this  lofty 
aim,  and  wish  you  the  best  success,  which,  with  the  steady  ad- 
vance of  civilization,  you  cannot  fail  to  attain.  We  sympathize 
more  especially  with  your  endeavours  to  smooth  the  path  of  inter- 
national commerce  and  intercourse  by  introducing  uniformity  of 
laws  and  customs.  In  your  efforts  to  prepare  the  way  for  an 
International  Law  of  Bills  of  Exchange  and  the  acceptance  of 
uniform  principles  for  the  regulation  of  General  Average,  we  shall 
be  your  earnest  and  devoted  fellow-workers.  If,  as  we  hope,  the 
Bremen  Conference  succeeds  in  obtaining  unanimity  amongst  its 
members  with  regard  to  these  two  highly  important  questions,  a 
work  will  have  been  produced  which  the  nations  will  soon  turn 
into  a  law,  and  which  will  then  enure  to  the  common  benefit  of 
alL  Ay,  and  it  will  even  remain  in  force  in  time  of  war,  and, 
outlasting  it,  assist  the  progress  of  your  work  of  peace.  Our 
hearts  are  wholly  with  you  and  your  work.  We  shall  do  our 
best  to  make  you  feel  at  home  while  you  are  amongst  us.  You 
are  welcome.  I  should  attempt  to  tell  you  this  in  your  own 
tongues,  gentlemen,  or  at  least  in  one  or  the  other  of  them  ;  but, 
gentlemen,  Bremen  has  the  good  fortune  to  number  ladies  and 
gentlemen  of  all  nationalities  among  its  inhabitants,  and  your 
countrymen  whom  you  see  assembled  around  you  will  be  able  to 
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express  to  you  better  in  your  own  languages  than  I  can  in 
mine  the  feelings  of  sincere  admiration  and  hearty  gladness  at 
seeing  you  which  animates  us  all.  Welcome  to  the  Association 
for  the  Reform  and  Codification  of  the  Law  of  Nations!" 

Sir  Travers  Twiss,  Q.C,  D.C.L.,  F.ILS.,  Vice-President  of 
the  Association  replied : — 

**  I  thank  you,  Mr.  Mosle,  for  your  kind  expressions.  It  is  a 
subject  of  great  satisfaction  to  the  Council  of  our  Association  that 
tUs  year  our  meeting  takes  place  in  North  Germany.  Last  year 
we  assembled  in  the  native  country  of  Grotius,  the  founder  of  a 
new  system  of  public  law,  to  the  principles  of  which  we  all  now- 
a  days  adhere.  Since  his  time,  the  Law  of  Nations,  in  the  modem 
sense  of  the  term,  has  grown  up,  and  at  the  present  day  it  occupies 
the  public  mind  both  in  Europe  and  America ;  its  principles  are  dis- 
cussed by  jurists,  and  its  progress  is  of  importance  above  all  things 
to  international  commerce.  The  great  interests  which  are  bound 
up  with  international  commerce  at  the  present  time  imperatively 
require  that  there  should  be  a  well-defined  system  of  private 
international  law.  The  friendly  intercourse  of  nations  has  already 
paved  the  way  to  unanimity  as  to  the  leading  principles  of  such 
a  system,  and  we  hope  to  see  the  day  when  the  results  of  this  una- 
nimity may  do  away  with  the  necessity  for  war.  Your  glorious 
city  has  always  led  the  van  whenever  anything  has  been  done  for 
the  extension  and  liberation  of  trade  and  commerce ;  but  that  is 
not  all :  I  would  remind  you  that  it  was  men  of  the  Hansa  of 
Bremen  and  Hamburg  who,  in  times  long  past,  first  set  up  the 
banner  of  the  red  cross  under  the  walls  of  Acre,  as  the  emblem  of 
self-sacrificing  love  and  charity,  what  time  they  founded  a  hospital 
for  the  sick  and  wounded  soldiers  of  the  Cross  in  the  fourth 
cmsade.  Out  of  their  association  sprung  the  great  Teutonic 
Order,  which,  in  the  fourteenth  century  flourished  with  un- 
exampled splendour  on  the  shores  of  the  Baltic,  and  whose  Mari- 
time Courts  were  famous,  in  the  fifteenth  century,  for  their  equitable 
judgments  between  men  of  different  nationalities.     The  present 
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age  beholds  the  races  of  Teutonic  origin,  which  include  the  Eng- 
lish and  Americans  as  well  as  the  Germans,'  not  only  at  peace, 
but  m  close  friendship,  with  one  another ;  and  the  relations  of  the 
Hanseatic  cities  with  England  and  America  are  more  particularly 
of  an  mtimate  description.     When  we  decided  upon  holding  our 
meeting  of  the  present  year  in  Northern  Germany,  our  eyes  at 
once  turned  towards  Bremen.    We  communicated  with  the  citizens 
and  authorities  of  your  ancient  city,  and  at  once  we  met  with  the 
heartiest  response,  and  that  hospitality  was  promised  us  of  which 
we  are  now  so  abundantly  partaking.     We  cherish  a  hope  that 
several  questions  which  we  shall  discuss  will  be  of  as  great  interest 
to  you  as  to  ourselves,  and  we  beheve  that  some  of  our  discussions, 
at  least,  will  at  no  distant  date  bear  fruit  in  the  shape  of  prac- 
tical results.    We  are  honoured  by  the  presence  of  ladies.    Are 
not  they,  is  not  the  family,  interested  in  the  highest  degree  in 
means  being  found  of  settling  disputes  peacefully  instead  of  by 
bloodshed  ?    Mr.  Mosle  has  already  pointed  out  that  the  best 
prospect  of  preserving  peace  is  opened  out  to  us  when  the  legisla- 
tions and  the  laws  of  different  states  approach  one  another  and  are 
assimilated    We  shall  give  expression  to  our  sense  of  the  desira- 
bility of  this  object  in  every  manner  in  which  we  possibly  can, 
especially  in  connection  with  matters  of  trade  and  commerce. 
For  peaceful  and  well-regulated  commercial  relations  afford  one 
of  the  strongest  guarantees  against  war.     Let  us  then  hope  that 
at  our  present  Conference  our  debates  and  resolutions  may  afford 
proof  that  the  present  age  is  an  era  of  civilization.     I  passed 
some  time   in   this  country  in  my  youth.     Now  that  I  see  it 
again  as  a  man,  I  am  surprised  at  the  advance  whiclt  it  has 
made  in  every  direction.    Your  fair  city,  too,  has  been  blessed 
with  increase^  as  is  shown  by  the  beautiful  and  extensive  suburbs 
which  now  embellish  the   groimd  formerly  occupied   by  forti- 
fications, the  necessary  bulwarks  against  frequent  wars.    This 
striking  change  is  of  good  augury  and  should  encourage  us  in 
our  labours  to  promote  international  amity  by  the  assimilation 
of  the  laws  in  matters  which  affect  the  peaceful  intercourse  of 
nations." 
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At  12  o'clock,  an  adjournment  took  place  to  the  Civic  Assembly 
Hall  in  the  New  Exchange^  which  the  citizens  of  Bremen  had 
kindly  placed  at  the  disposal  of  the  Association  for  the  time  of 
the  Conference.  Here  the  proceedings  were  opened  with  the 
following  speech  of  Burgomaster  Dr.  Pfefffer,  President  of  the 
Senate  of  Bremen  : — 

"  Permit  me,  gentlemen,  before  entering  upon  your  delibera- 
tions, to  give  you,  in  the  name  of  the  town  of  Bremen,  a  cordial 
welcome  to  Germany.  Here,  as  everywhere,  this  influential 
assembly  finds  the  warmest  S3rmpathy  with  the  objects  of  culture 
and  humanity  which  it  pursues,  and  the  most  ample  recognition 
of  the  exalted  aims  which  bring  together  from  afar  so  many  men 
of  eminence  in  legal  and  political  science  to  work  together  for  the 
common  good  The  general  interest  in  the  peaceful  development 
of  international  law  clearly  increases  at  the  present  day  in  propor- 
tion as  civilization  advances,  both  as  regards  the  mitigation  of  the 
horrors  and  miseries  of  war,  so  far  as  it  is  attainable,  and  as  regards 
the  removal  of  those  barriers  which  impede  the  free  intercourse  of 
nations  and  the  agreement  upon  common  principles  of  law  to  regu- 
late international  trade  and  conmierce.  Germany  more  especially, 
situated  as  it  is  in  the  heart  of  Europe,  seems  called  upon  to  act 
as  a  connecting  link  between  the  nations  in  their  joint  action 
toward  the  attainment  of  this  end.  The  German  Empire — now, 
having  attained  its  long-wished-for  unity,  at  rest  and  content — 
feels  a  pressing  need  of  peaceful  development  within  and  without 
He  who  is  acquainted  with  German  affairs  from  his  own  expe- 
rience knows  that  the  government  and  the  people  unite  in 
anxiously  desiring  that  the  new-bom  vigour  of  the  nation  may  be 
employed  in  an  honourable  rivalry  with  other  nations  in  no  other 
field  than  that  of  knowledge  and  material  progress.  Among  us, 
therefore,  gentlemen,  you  will  find  a  fruitful  soil  for  your  lofty 
ideas,  and  universal  adherence.  It  is  perhaps  unnecessary  to  re- 
peat that  the  free  Hanseatic  city  of  Bremen,  as  a  great  maritime 
mart,  as  one  of  the  principal  emporiums  of  German  commerce, 
will  take  part  in  your  discussions  with  peculiar  interest.     It  is 

c 
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well  known  that  a  number  of  years  ago,  the  Chamber  of  Com- 
merce of  Bremen  set  on  foot  a  general  movement  in  favour  of  a 
great  principle  of  maritime  warfare  which  is  included  in  the 
scheme  of  subjects  with  which  you  deal  this  year.  The  justice  of 
the  demand  that  private  property  shall  not  be  regarded  merely  as 
booty  of  war  for  an  enemy  even  in  maritime  warfare  was  recog- 
nized at  the  time  almost  unanimously  by  public  opinion  and  like- 
wise by  a  large  majority  of  governments.  The  introduction  into 
International  Law  of  this  principle  abides  only  the  time  when  even 
the  most  powerful  of  the  maritime  powers  shall  acknowledge  the 
conviction  that  the  advanced  legal  notions  of  the  age  no  longer 
admit  of  the  capture  of  the  property  of  peaceful  citizens  as  a  means 
of  power  and  of  carrying  on  war.  No  doubt,  many  and  great 
things  remain  to  be  done  in  the  field  which  you  have  tilled.  But 
much  has  been  done  already.  To  the  great  practical  results  which 
have  been  obtained  by  the  Declarations  of  Paris,  of  Geneva  and 
of  St.  Petersburg,  with  respect  to  the  rules  of  war,  and  by  postal 
conventions  and  treaties  relating  to  weights  and  measures,  the  im- 
portant questions  of  Private  International  Law  and  Public  Inter- 
national Law  which  you  have  placed  upon  your  programme  as 
the  subject  of  your  this  year's  discussion  are  the  worthy  sequel. 
Let  me,  then,  express  a  well-founded  hope  that  your  learning  and 
your  zeal  may  find  a  happy  solution  of  these  problems  in  a  maimer 
which  shall  give  promise  of  practical  results.  And  may  it  some 
day  be  said  that  the  International  Association  for  the  Reform  of 
the  Law  of  Nations,  at  its  fourth  annual  meeting  at  Bremen,  added 
massive  and  useful  stones  to  the  great  edifice  of  International 
Law,  under  the  protecting  roof  of  which  Commerce  and  Industry, 
Morality  and  Propriety,  Art  and  Science,  will  find  a  safe  home. 
Once  more,  a  hearty  welcome  to  Bremen ! " 

Election  of  Officers  of  the  Conference, 

Upon  the  motion  of  Mr.  Hinde  Palmer,  Q.C,  Sir  Travers 
Twiss  was  then  elected  President  of  the  Conference  by  acclama- 
tion.    Sir  Travers  Twiss,  having  accepted  the  post  and  returned 
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thanks  to  the  meeting,  proposed  as  Vice-Presidents  of  the  Con- 
ference, Dr.  A.  F.  Krieger,  late  Minister  of  Justice,  of  Copen- 
hagen, Dr.  H.  Jaques,  Crown  Counsel,  of  Vienna,  Dr.  S. 
BoRCHARDT,  PHvy  CounciUor,  of  Berlin,  and  Mr.  H.  H.  Meier, 
Member  of  the  German  Parliament,  of  Bremen ;  and  as  Honorary 
General  Secretary  of  the  Association,  in  the  place  of  Dr.  J.  B. 
Miles,  deceased,  Mr.  H.  D.  Jencken,  one  of  the  Honorary 
International  Secretaries.  These  gentlemen  having  been  elected 
accordingly,  the  President  briefly  thanked  Dr.  Pfeiffer  and 
called  upon  those  assembled  to  rise,  as  a  mark  of  their  appreciation 
of  the  sentiments  which  had  been  expressed  by  the  Burgomaster 
and  President  of  the  Senate  of  Bremen. 

Regulations  for  the  Conduct  of  Business. 

The  following  regulations  for  the  conduct  of  Business  were 
announced  by  the  President : — 

1.  Eveiy  speaker  shall  address  the  Conference  standing. 

2.  All  speeches  shall  be  limited  to  ten  minutes,  unless  an 

extension  of  time  be  granted  by  the  Conference ;  and  no 
member  shall  speak  more  than  once  upon  the  same 
subject,  except  in  reply  or  explanation. 

3.  Not  more  than  fifteen  minutes  shall  be  allowed  for  the 

reading  of  any  paper. 

4.  Each  member  may  use    his  own,  or  the   English    or 

German  language ;  but  resolutions  shall  be  put,  and 
the  minutes  kept,  in  the  English  and  German  languages 
only. 

5.  None  but  members  of  the  Association  shall  be  admitted 

to  the  floor  of  the  Hall. 

EUctum  of  New  Members  ;  Communications, 

Several  new  members,  whose  names  had  been  recommended 
by  the  Bremen  Committee,  were  elected ;  after  which  the  General 
Secretary  read  a  letter  from  Lord  O'Hagan,  the  President  of  the 

C  2 
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Association,  in  which  his  Lordship  expressed  his  great  regret  at 
being  unable,  through  the  pressure  of  public  business,  to  fulfil  his 
promise  to  preside  at  the  Conference;  a  letter  expressive  of 
sympathy  with,  and  interest  in,  the  labours  of  the  Association  from 
Lord  Hatherley  ;  and  communications  of  a  similar  nature  from 
the  Lord  High  Chancellor  of  Great  Britain  (Lord  Cairns),  Lord 
Selborne;  Sir  John  Lubbock,  the  Right  Hon.  Montague 
Bernard,  Judge  Peabody,  of  New  York,  Professors  Gneist  and 
GoLDSCHMiDT,  of  Berlin,  and  numerous  other  eminent  men. 

Report  of  the  Council, 

Thereupon  the  report  of  the  Council  for  the  year  which  had 
elapsed  since  the  Congress  at  the  Hague  was  laid  upon  the 
table.  It  appeared  from  this  repon  that  the  numbers  of  the 
Association  had  been  increased  by  the  addition  of  upwards  of 
sixty  members.  New  Local  Committees  had  been  formed  in 
Ireland,  Denmark,  Sweden,  and  Eg)rpt  Progress  was  reported 
in  the  work  of  the  various  Committees,  more  especially  of  those 
upon  Bills  of  Exchange,  the  Extradition  of  Criminals,  and  Patent 
Law.  The  obituary  included  the  esteemed  names  of  Dr.  J.  B. 
Miles,  the  late  General  Secretary  of  the  Association,  the  Hon. 
Reverdy  Johnson,  a  Vice-President  for  the  United  States  of 
America,  Sir  R.  D.  Hanson,  Chief  Justice  of  South  Australia,  M. 
Hermann  Oppenheim,  of  Paris,  and  Mr.  Isidore  Gerstenberg, 
of  London. 

Bills  of  Exchange.^ 

The  order  of  the  day  proposed  ()y  the  Council  having  been 
submitted  to  the  Conference  and  approved,  the  meeting  passed  to 
the  consideration  of  the  first  subject  upon  the  list,  and  the  Com- 
mission upon  Bills  of  Exchange  presented  their  preliminary 
report 

In  accordance  with  the  determinations  of  the  Hague  Congress, 
the  Commission  had  endeavoured  to  arrive  at  an  agreement  as  to 

*  For  a  more  full  account  of  the  work  of  the  Commission  upon  Bills  of 
Exchange,  see  the  separate  report. 
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the  principles  which  should  form  the  basis  of  a  future  International 
Code  of  Bills  of  Exchange,  and  for  that  purpose  had  entered 
into  communication  with  eminent  specialists  of  different  countries. 

The  result  was  the  present  report ;  which,  if  accepted,  with  or 
without  amendments,  by  the  Conference,  it  was  intended  to  forward 
to  the  various  Local  Committees  for  examination.  It  was  hoped, 
the  report  said,  that  in  this  manner  it  would  be  possible  to 
present  a  draft  code  to  the  Conference  of  1877. 

Alter  the  meeting  had  discussed,  in  some  instances  amending, 
the  dififerent  clauses  of  the  report,  and  expressed  an  opinion  that, 
in  the  event  of  a  universal  code  for  Bills  of  Exchange  coming  into 
operation,  no  special  agreement  between  the  parties  to  a  bill  of 
exchange,  or  custom,  should  exclude  or  limit  the  operation  of  the 
code,  Mr.  H,  H.  Meier  moved,  and  it  was  resolved  :  "  That  the 
report,  as  amended,  be  printed  in  English  and  German  and 
distributed  among  the  Members  to-morrow  morning."  And  the 
Conference  adjourned  at  3.45  p.m. 


Tuesday,  26  September,  1876. 

Bills  of  Exchange  {continued). 

The  Conference  reassembled  at  10  a.m.  on  Tuesday  the  26th  of 
September,  1876. 

The  minutes  of  the  previous  day  were  read  by  Mr.  Oliver 
SMrm  and  approved. 

The  members  then  resumed  the  discussion  upon  Bills  of 
Exchange  with  the  printed  report  of  the  Commission  before 
them. 

Mr.  Jencken  expressed  an  opinion  that,  though  many  of  the 
leading  English  authorities  were  agreed  as  to  the  desirability  of  an 
International  Code  of  Bills  of  Exchange,  and  were  in  favour  of  the 
principles  advocated  by  the  Commission,  it  would  be  difficult  to 
reconcile  English  merchants  to  rule  15  :  "  That  protest  or  noting 
for  protest  shall  be  necessary  to  preserve  the  right  of  recourse 
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upon  a  bill  of  exchange  dishonoured  for  non-acceptance  or  non- 
payment." After  touching  upon  the  history  of  the  German  Bills 
of  Exchange  Act  from  the  time  of  the  Leipzig  Congress  to  the 
Nuremburg  Conferences,  and  the  adoption  of  the  German  law  of 
bills  of  exchange  by  other  countries  (Sweden  and  Finland,  for  in- 
stance), the  speaker  dwelt  shortly  upon  the  comparative  merits  of 
the  three  principal  systems,  the  French  "  Code  de  Commerce,"  the 
German  law  (founded  upon  Einert's  theory,  in  so  far  as  the  pro- 
missory note  is  taken  as  its  basis)  and  the  English  law,  and  pro- 
nounced himself  in  favour  of  the  German  law.  Placing  the 
American  law  in  the  same  category  as  the  English,  he  presumed 
that  no  great  amount  of  change  would  be  involved  in  the  adoption 
by  Northern  Europe  and  America  of  a  common  law  of  bills  of  ex- 
change. In  conclusion  he  pointed  out  that,  if  a  general  law  of 
bills  of  exchange  were  once  introduced,  a  great  advance  would 
have  been  made  towards  the  foundation  of  a  general  mercantile 
law. 

Dr.  Jaques  observed  that  there  was  nothing  impracticable  in 
an  international  law  of  bills  of  exchange.  It  had  been  found 
feasible,  out  of  the  multitude  of  laws  of  bills  of  exchange  in  the 
different  German  states,  to  create  the  present  German  law,  and  the 
eastern  cantons  of  Switzerland  had  accepted  the  principles  of  the 
latter.  That  the  law  of  bills  of  exchange  was  not  bound  up  with 
the  question  of  nationality  or  necessarily  founded  upon  the  re- 
quirements of  each  particular  state  was  proved  by  the  fact  that 
Spain  and  several  South  American  states  had  adopted  the  French 
law  of  bills  of  exchange.  Such  requisites  as  quick  convertibility, 
ready  negotiability,  and  speedy  procedure,  were  common  ground 
to  all.  If  there  existed  no  uniform  law  of  bills  of  exchange  until 
now,  that  was  not  due  to  political  obstacles,  but  to  insufficient 
appreciation  of  the  nature  of  bills  of  exchange  law.  The  idea, 
therefore,  was  capable  of  being  realized,  and  when  reaUzed  would 
be  the  first  stage  on  the  way  to  the  unification  of  the  laws  of 
procedure. 

In    the    dabate    which    ensued,    Sir    Travers    Twiss,    Dr. 
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BoRCHARDT,  Dr.  Krieger,  Mr.  Meier,  Dr.  Hikschius,  the 
ofiicial  rq)resentative  of  the  Chamber  of  Commerce  of  Berliiiy 
Mr-  Murray,  who  officially  represented  the  Faculty  of  Pro- 
curators of  Glasgow,  Professor  Aubert,  of  Christiania,  and  Mn 
HiNDE  Palmer,  Q.C,  took  part  Eventually  the  following 
twenty  clauses  were  accepted,  some  without  opposition,  others 
after  a  division  : — 


GRUNDZUGE  EINE3  GEMEIN- 
SAMEN  INTERNATION- 
ALEN  WECHSELRECHTS. 


1.  Die  Wechselfahigkeit  ist  bedingt 
dordi  die  Fihigkeit,  sich  durch 
Veitnige  za  vexpflichten. 

2.  Der  Wechsel  muss  die  Beteich- 
mmg  als  "  Wechsel "  in  der  Urkunde 
enthalten. 

3.  Das  Valatenbekenntniss  ist  kein 
Erfordemiss  des  Wechsels  oder  des 
IndossameDts. 


4.  Usowechsel  sind  onzulassig. 

$.  Die  Uebertragbarkeit  an  Order 
kann  nor  durch  ein  ansdriickliches 
Verbot  im  Wechsel  oder  im  Indossa- 
ment  ansgeschlosscn  werden. 

6.  Wechsel  anf  Ueberhringer  sind 
QHZQiassiif  • 

7.  Die  disianiia  loci  ist  kein  Er- 
ibrdemiss  des  Wechsels. 

8.  Das  Blanco-Indossament  ist 
gultig. 

9.  Durch  das  Indossament  eines 
veifallenen  und  nicht,  Mangels  2Udi- 
Inng,  protestirten  Wechsels  erlangt 
der  Indossatar  die  Rechte  gegen  den 


PRINCIPLES*      FOR    AN  IN- 

TERNATIONAL     LAW  TO 

GOVERN     BILLS      OF  EX- 
CHANGE. 

1.  The  capacity  to  contract  by 
means  of  a  Bill  of  Exchange  shall  be 
governed  by  the  capacity  to  enter 
into  an  obligation  generally. 

2.  To  constitute  a  Bill  of  Exchange 
it  shall  be  necessary  to  insert  on  the 
face  of  the  instrument  the  words  **  Bill 
of  Exchange  *'  or  their  equivalent. 

3.  It  shall  not  be  obligatory  to 
insert  on  the  face  of  the  instrument, 
or  on  any  indorsement,  the  words 
•*  Value  received,"  nor  to  state  the 
consideration. 

4.  Usances  shall  be  abolished. 

5.  A  Bill  of  Exchange  shall  be 
deemed  negotiable  to  order,  unless 
restricted  in  express  words  on  the 
face  of  the  instrument  or  on  an  in- 
dorsement. 

6.  The  making  of  a  Bill  of  Ex- 
change to  Bearer  shall  not  be  al- 
lowed. 

7.  The  rule  of  law  of  distantia  loci 
shall  not  apply  to  Bills  of  Exchange. 

8.  A  Bill  of  Exchange  shall  be 
negotiable  by  blank  indorsement. 

9.  The  indorsement  of  an  overdue 
Bill  of  Exchange  which  has  not  been 
duly  protested  for  dishonour  for  non- 
payment shall  convey  to  the  holder  a 


•  These  Principles  were  originally  drafted  by  Dr.  Borciiardt  and  Dr 
Jaqites. 
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Acceptanten  und  Regressrechtc  gegen 
die  Nachindossanten.  1st  die  Protes- 
tcrhebung  erfolgt,  so  hat  der  In- 
dossatar  nur  die  Rechte  seines  In- 
dossanten  g^[en  den  Acceptanten, 
den  Aussteller  und  die  Vorindos- 
santen. 

I  a  Die  Annahme  hat  schrifUich 
auf  der  Urkunde  zu  gescbehen.  £s 
geniigt  fiir  dieselbe,  wenn  der  Bezo- 
gene  seinen  Namen  oder  seine  Firma 
auf  die  Vorderseile  der  Urkunde 
schreibt. 

11.  Der  Bezogene  kann  die  An- 
nahme auf  einen  Thcil  der  Wechsel- 
summe  beschranken. 

12.  Die  Streichung  der  einmal 
geschriebenen  Annahme  ist  wir- 
kungslos. 

13.  Respecttage  sind  onzulassig. 

14.  Der  Wechselinhaber  ist  bei  der 
Regressnahme  an  die  Reihenfolge  der 
Indossamentc  und  an  die  einmal 
getroffene  Wahl  nicht  gebunden. 

15.  Protesterhebung  oder  Notirung 
des  Protestes  ist  zur  Wahrung  des 
Regresses  unerlasslich. 

16.  Die  anterlassene  Notification 
Mangels  Annahme  oder  Mangels 
Zahlung  hat  nicht  den  Verlust  der 
Wechselsumme,  wohl  aber  die  Ver- 
pflichtung  zum  Schadenersatz  zur 
Folge. 


17.  Die  Protest  frist  soil  wegen 
hoherer  Gewalt  fiir  die  Dauer  der 
Storung,  aber  niemals  iiber  eine 
kurze,  eine  fiir  alle  Mai  durch  das 
Wechselgesetz  zu  bestimmende,  Frist 
hinaus  erstreckt  werden. 

iS.  Die  cassatorische  Clausel  ist 
bei  Wechselduplicatcn  nicht  crfor- 
derlich. 


right  of  recourse  only  against  the 
acceptor  and  indorsers  subsequent  to 
due  date.  Where  due  protest  has 
been  made,  the  holder  shall  only 
possess  the  rights  of  the  indorser  to 
him  against  the  acceptor,  drawer,  and 
prior  indorsers. 

la  The  acceptance  of  a  Bill  of 
Exchange  must  be  in  writing  on  the 
face  of  the  Bill  itself.  The  signature 
of  the  drawee  (without  additional 
words)  shall  constitute  acceptance,  if 
written  on  the  face  of  the  Bill. 

11.  The  drawee  may  accept  for  a 
less  sum  than  the  amount  of  the 
Bill. 

12.  The  cancellation  of  a  written 
acceptance  shall  be  of  no  effect. 

13.  No  days  of  grace  shall  be  al- 
lowed. 

14.  The  holder  of  a  Bill  of  Ex- 
change shall  not  be  bound,  in  seek- 
ing recourse,  by  the  order  of  succes- 
sion of  indorsements,  nor  by  any  prior 
election. 

15.  Protest,  or  noting  for  protest, 
shall  be  necessary  to  preserve  the 
right  of  recourse  upon  a  Bill  of 
Exchange  dishonoured  for  non-ac- 
ceptance or  for  non-payment. 

16.  Default  of  notice  of  dishonour 
for  nun-acceptance  or  non-payment 
shall  not  entail  upon  the  holder  or 
other  parties  to  a  Bill  of  Exchange 
the  loss  of  their  right  of  recourse  for 
the  amount  of  the  Bill ;  but  the  de- 
faulting party  shall  nevertheless  be 
liable  for  any  damage  occasioned  by 
such  default. 

17.  The  time  within  which  protest 
must  be  made  shall  be  extended 
in  the  case  of  vis  major  during  the 
time  of  the  cause  of  interruption, 
but  shall  not  in  any  event  exceed  a 
short  period  of  time  to  be  fixed  by 
the  Code. 

18.  No  annulling  clause  need  be 
inserted  in  duplicates. 
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19.  Die  Wechselklage  kann  gleich-  19.  A  simultaneotts  right  of  action 
zeitig  gegcn  alle,  einige  odcr  einen  on  a  Bill  of  Exchange  shall  be  allowed 
Wechselvcrpflichteten  angestrengt  against  aU  or  any  one  or  more  of  the 
werden.  parties  to  the  Bill. 

20.  Der  in  dem  englischen  Text  aa  In  the  foregoing  articles  the 
enthaltene  Ausdnick  Promissory  Note  term  Bill  of  Exchange  shall  include 
(eigener  Wechsel)  ist  nicht  auch  auf  Promissory  Note,  where  such  inter- 
Coupons,  Bank-Checks  und  andere  pretation  is  applicable ;  but  *'  Pro- 
ahnliche  Urkunden  in  denjenigen  missory  Note*'  shall  not  apply  to 
Landem  auszudehnen,  in  welchen  Coupons,  Bankers'  Cheques  and  other 
solche  Urkunden  den  Wechseln  gleich  similar  instruments  in  those  countries 
behandelt  werden.  where  such  instruments  are  classed  as 

Promissory  Notes. 


Coinage. 

The  second  subject  of  discussion  on  the  list  was  International 
Coinage. 

Dr.  Bredius,  Member  of  the  Dutch  Parliament,  presented  the 
Report  of  the  Committee  appointed  at  the  Hague.  After  re- 
ferring to  the  fact  that  the  rapid  fall  in  the  price  of  silver,  as 
compared  with  that  of  gold,  had  produced  serious  disturbances 
in  the  commercial,  and  more  particularly  the  monetary,  relations 
of  nations,  he  moved  : — 

^  That  a  committee  be  appointed  to  examine  and  report  upon 
the  questions :  '  Whether  it  would  be  possible  to  obtain 
and  maintain,  if  not  absolute,  yet  practical,  stability  in  the 
relative  value  of  gold  and  silver,  by  means  of  conventions 
between  the  different  states ;  and,  if  so,  what  should  be  the 
nature  of  such  conventions.* " 

The  resolution  having  been  passed.  Dr.  Bredius  proposed,  and 
it  was  resolved : — 

"  That,  whereas  the  great  fluctuations  and  differences  in  the 
relative  prices  of  gold  and  silver  may  afford  the  means  of 
making  extraordinary  profits  by  coining  the  silver  currency 
of  coimtries  having  a  double  standard,  and  importing  the 
same  into  such  countries,  and  whereas  it  is  doubtful 
whether  the  coining  of  such  foreign  currency,  though  not 
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under  weight  or  value,  constitutes  the  crime  of  counter- 
feiting money  or  coining  false  money,  and  whereas  it  is 
evident  that  such  coining  of  foreign  currency  should  be 
prevented,  and,  if  perpetrated,  punished  by  law :  a  com- 
mittee be  appointed  to  examine  the  question  and  report 
upon  it  to  the  next  Conference." 


Patent  Law  ;    Copyright, 

Mr.  HiNDE  Palmer,  Q.C,  presented  the  report  of  the  Com- 
mittee upon  International  Patent  Law.  The  report  recommended 
the  protection  of  inventions  (ignored  by  the  laws  of  Holland  and 
Switzeiiand)  as  being  a  stimulus  to  invention ;  the  adoption,  as  a 
basis  for  further  action,  pf  the  well-known  resolutions  of  the 
Vienna  Congress,  held  in  1873 ;  and  the  appointment  of  a  new 
committee  with  power  of  co-operation.  These  recommendations 
were  accepted  without  debate,  the  committee  being  instructed,  at 
the  suggestion  of  the  President,  to  frame  a  statement  of  the 
points  of  difference  in  existing  laws,  and  to  draw  up  a  scheme  of 
principles  for  an  international  law. 

At  the  same  time,  upon  the  motion  of  Dr.  J.  P.  Thompson,  of 
New  York,  it  was  resolved  that  a  special  committee  should  be 
appointed  to  consider  the  question  of  an  International  Law  of 
Copyright 

General  Average;  Marine  Insurance. 

The  next  subject  upon  the  order  of  the  day  was  General 
Average.  Mr.  Theodore  Hach,  of  Bremen,  in  a  comprehensive 
paper,  after  giving  an  account  of  the  Congresses  of  Glasgow 
(i860),  presided  over  by  Lord  Brougham,  London  (1862), 
presided  over  by  Sir  Travers  Twiss,  and  York  (1864),  presided 
over  by  the  Lord  Chief  Baron  of  the  Court  of  Exchequer  of 
England,  Sir  Fitzroy  Kelly,  and  alluding  to  the  difficulties 
presented  by  inveterate  practice  and  long  established  custom, 
maintained  that  the  Association  ought  not  as  yet  to  attempt  to 
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draft  a  complete  code,  but  should  agree  to  the  following  three 
propositions : — 

1.  That  such  a  code  is  required. 

2.  That  the  principles  asserted  in  it  are  right  and  generally 

recognised 

3.  That  the  code  is  parrinhir, 

He  then  entered  into  details  as  to  the  principles  which  he 
considered  the  true  ones,  and  moved  the  following  resolutions  :— 

"  I.  The  'fundamental  principle  of  General  Average  is  clearly 
and  tersely  expressed  by  the  following  words  in  the 
German  General  Mercantile  Law  :  '  All  damage  done  to 
ship,  or  cargo,  or  both,  by  the  master,  or  by  order  of 
the  master,  with  the  object  of  saving  both  from  a 
common  danger,  and  all  consequential  damage  resulting 
therefrom,  and  the  expenses  incurred  thereby,  are 
General  Average;  and  General  Average  is  borne  by 
ship,  cargo  and  freight' 

"  2.  The  following  arc  corollaries  to  this  principle : — 

''  a,  A  temporary  separation  of  ship  and  cargo  during  the 
voyage  in  consequence  of  circumstances  inducing 
General  Average  does  not  terminate  or  suspend  their 
common  liability  to  General  Average. 

**  b.  Such  damage  only  is  to  be  deemed  consequential  as  is 
caused  by  the  original  damage,  not  such  as  only  follows 
accidentally. 

"3.  This  is  the  basis  upon  which  an  International  Law  of 
General  Average  ought  to  be  founded ;  but,  as  there  is 
no  prospect  of  this  object  ever  being  attained  without 
the  initiative  of  the  different  governments  and  legis- 
latures, the  first  efforts  of  the  Association  should  be 
directed  towards  influencing  those  bodies. 
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"4-  A  peculiarly  suitable  ground-work  for  the  discussion  of 
such  a  law  is  to  be  found  in  that  portion  of  the  German 
General  Mercantile  Law  which  deals  with  General  and 
Particular  Average.  Further  valuable  materials  are 
contained  in  the  reports  of  the  three  International 
General  Average  Congresses  which  have  been  held  in 
England. 

**  5.  Provisionally,  in  order  to  obviate,  as  much  as  possible,  the 
evil  effects  of  the  existing  discrepancies  in  the  laws  of 
General  Average,  it  is  desirable  that  average  statements 
made  at  the  port  of  destination  of  a  ship  with  the 
proper  formalities  and  in  accordance  with  the  laws 
there  obtaining  should  be  everywhere  recognized  by 
insurers  as  binding. 

"6.  That  a  committee  be  appointed  by  this  meeting  for  the 
purpose  of  organising  and  keeping  on  foot  the  agitation 
necessary  to  give  effect  to  Nos.  3  and  5  of  these 
resolutions." 

Mr.  J.  P.  Schneider,  of  Bremen,  followed  with  a  paper  upon 
General  Average,  in  which  he  endeavoured  to  show  that  General 
Average  rested  entirely  upon  the  principle  of  voluntary  sacrifice. 
He  went  on  to  remark  that  it  had  long  been  the  wish  of  the 
merchants  and  insurers  of  all  maritime  nations  to  see  the  laws  of 
General  Average  assimilated,  since  the  contributions  to  General 
Average  were  regulated  by  the  laws  of  the  country  in  which  ship 
and  cargo  parted  company,  and  very  often  had  to  be  paid  in 
different  countries.  The  assimilation  of  the  laws  of  Insurance 
was  of  less  importance,  since  it  was  left  to  the  choice  of  the 
insurer  whether  he  would  extend  his  insurance  to  foreign  property 
and  foreign  countries ;  but  that,  too,  was  very  desirable,  since  it 
constantly  happened  that  insurer  and  insured  belonged  to  different 
countries.  The  following,  he  said,  were  the  principal  points  which 
called  for  reform  : — 

I.  Expenses  of  the  ship  during  its  detention  by  governments  and 
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other  higher  powers.  By  the  laws  of  some  countries  these  expenses 
were  apportioned  as  General  Average.  In  the  speaker's  opinion 
it  was  wrong  to  assume  that  the  expenses  caused  by  the  detention 
of  ships  carrying  cargo  always  fell  upon  one  party.  Very  frequently 
when  the  cargo,  by  reason  of  the  enforced  detention,  arrived  too 
late  for  the  market  which  was  contemplated  when  it  was  shipped, 
the  owner  of  the  cargo  suffered  a  greater  loss  than  the  shipowner, 
since  a  fall  in  prices  could  not  be  insured  against,  whereas  the 
shipowner  could  protect  himself  to  any  extent  he  pleased.  Each 
party  ought,  therefore,  to  bear  his  own  loss  when  a  ship  was 
forcibly  detained. 

2.  Expenses  in  ports  of  refuge.  The  above  remarks  were  like- 
wise applicable  to  port  dues  and  wages  and  cost  of  maintenance 
of  the  crew  when  the  ship  was  obliged  to  put  into  port  on  account 
of  Particular  Average  or  to  procure  necessaries  for  the  voyage.  If 
the  expenses  were  apportioned  as  General  Average,  the  insurer, 
who  contracted  to  indemnify  the  shipowner  against  all  losses,  was 
released.  When  the  cargo  had  to  be  landed  for  repairs,  the 
expenses  of  landing  and  reloading  the  cargo  ought  to  be  borne  by 
its  owner,  since  the  cargo  ought  not  to  stand  in  the  way  of  the 
shipowner  who  was  ready  to  do  his  duty. 

3.  Damage  done  by  collision.  If,  in  a  collision,  the  master  of 
neither  ship  could  be  shovm  to  be  at  fault,  it  seemed  just  tliat  each 
should  bear  his  own  damage;  if  one  only  was  at  fault,  he,  of 
course,  must  alone  be  answerable ;  if  both,  neither  ought  to  be 
able  to  claim  compensation  from  the  other.  This  was  recognized 
by  the  German  law,  which  was,  however,  silent  as  to  the  claims 
of  the  owners  of  cargo  for  damages  in  respect  of  collisions. 
In  the  speaker's  opinion,  the  owners  of  cargo  ought  to  look 
to  the  master  only,  to  whom  they  had  intrusted  their  goods, 
and  the  German  Supreme  Court  for  Mercantile  Cases  was  wrong 
when,  in  a  recent  case,  it  decided  in  favour  of  the  opposite 
view. 

After  further  expressions  of  opinion  from  Sir  Travers  Twiss, 
Mr.  O.  SjosTROM,  of  Bremen,  and  others,.  Mr.  H.  H.  Meier,  at 
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the  conclusion  of  some  remarks  which  he  offered,  moved,  and  it 
was  resolved  : —  i 

'*  That  a  committee  be  appointed  to  consider  the  subject  of 
General  Average ;  and  that  Mr.  Hack's  resolutions  and 
Mr.  Schneider's  paper  be  referred  to  that  committee." 

A  motion  by  Mr.  Schneider  "  that  a  Commission  be  appointed 
to  examine  the  existing  Insurance  Laws  with  a  view  to  the  draft- 
ing of  an  International  Insurance  Code  "  was  also  carried. 

Trihute  to  the  Memory  ^Dr.  J.  B.  Miles. 

^  Dr.  Thompson  paid  an  eloquent  tribute  to  the  excellent 
qualities  of  the  late  Dr.  Miles,  for  three  years  General  Secretary 
of  the  Association,  and  moved  the  following  resolution,  which  was 
carried  unanimously : — 

^  That,  with  a  painful  sense  of  personal  loss,  as  we  miss  the 
familiar  presence  of  Dr.  Miles  in  this  Conference,  the 
Association  tenders  to  his  family  its  respectful  and  hearty 
sympathy  in  their  bereavement;  and,  in  token  of  this, 
requests  its  officers  to  transmit  to  them  a  copy  of  this 
minute,  duly  certified." 

Principles  of  International  Law  to  govern  the  intercourse  between 
Christian  and  non^Christian  peoples. 

Dr.  Thompson  communicated  the  contents  of  his  printed  essay 
upon  this  subject,  which  he  had  placed  in  the  hands  of  the 
members  of  the  Conference.  He  observed  that  within  the  last 
three  months  three  events  of  no  common  significance  had  occurred 
which  raised  the  question  "  how  non-Christian  peoples  were  to  be 
treated  by  Christian  nations?"  These  events  were  the  outbreak  of 
savage  brutality  among  the  North  American  Indians,  the  com- 
mission of  the  so-called  Bulgarian  atrocities  by  the  Turks,  and  the 
convocation  by  the  King  of  the  Belgians  of  a  congress  of  African 
travellers  and  explorers  to  take  the  initiative  in  the  civilization  of 
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Equatorial  Africa  by  means  of  a  system  of  scientific  and  com- 
missarial  stations  to  be  established  under  an  international  com- 
mission.    In  his  opinion  live  points  arose : 

1.  Upon  what  principle  should  Christian  nations  deal  with  non- 
Christian  peoples  in  the  acquisition  of  territory  found  in  the 
possession  of  the  latter  ? 

2.  What  principle  should  regulate  the  commercial  intercourse 
of  Christian  with  non-Christian  peoples  ? 

3.  How  far  may  Christian  nations  interfere  in  the  affairs  of  non- 
Christian  peoples  to  regulate  or  restrain  their  doings  in  the 
interests  of  humanity  ? 

4.  To  what  extent  may  Christian  nations  undertake  the  police  of 
the  world  with  a  view  to  public  safety  and  order  ? 

5.  To  what  extent,  and  upon  what  grounds,  may  Christian 
nations  interfere  with  non-Christian  peoples  in  matters  of  religion  ? 

Under  each  of  these  heads  the  learned  doctor  proceeded  to 
state  the  law  of  nations  as  it  is,  and  to  point  out  the  particulars  in 
which  improvement  seems  to  be  called  for.  He  thus  summarized 
the  principles  upon  which  reform  should  be  based  : 

1.  The  intercourse  of  Christian  with  non-Christian  peoples 
should  not  be  left  to  accident  or  caprice,  but  be  conducted  upon 
the  well-defined  basis  of  law. 

2.  It  should  be  based  upon  the  recognition  of  all  peoples  as 
members  of  the  human  family  and  entitled  to  the  treatment  and 
the  benefits  that  belong  to  men  as  men.  ^ 

3.  It  should  recognize  and  express  the  obligation  of  higher  and 
more  favoured  peoples  to  protect  the  weak  and  elevate  the  low. 

4.  From  first  to  last  it  should  be  pervaded  by  the  spirit  of  jus- 
tice and  make  justice  its  rule  and  end.  No  nation  should  ever  do 
to  a  weak  and  inferior  people  what  it  would  not  dare  to  suggest 
to  a  strong  and  equal  people. 

In  conclusion,  Dr.  Thompson  asked  *for  the  appointment  of  a 
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committee  to  investigate  the  necessary  laws  and  measures.  After 
Professor  Sheldon  Amos,  of  London,  Mr.  Hinde  Palmer,  Q.C, 
and  Mr.  Henry  Richard,  M.P.,  had  expressed  views  in  the 
main  agreeing  with  those  of  Dr.  Thompson,  Mr.  Henry  Richard 
moved: 

"  That  the  paper  now  read  by  Dr.  Thompson  on  the  principles 
of  international  law  which  should  govern  the  intercourse  of 
Christian  and  non-Christian  peoples  be  referred  to  a  com- 
mittee, with  instructions  to  report  upon  the  subject  to 
which  it  relates  to  the  next  Conference  of  the  Association.'' 

Professor  Birkbeck,  of  Cambridge,  objected  to  Dr.  Thompson's 
treatment  of  the  subject  that  it  confounded  Turkey,  Japan  and 
India,  with  their  civilization  and  historical  importance,  and  the 
savage  races  who  stood  lowest  in  the  scale  of  humanity,  and  that 
a  theory  which  involved  any  arrogation  of  religious  superiority  was 
to  be  deprecated. 

After  pointing  out  the  necessity  of  distinguishing  between  moral 
and  legal  force,  Professor  Sheldon  Amos  proposed  that  the  Com- 
mittee should  consider  the  following  points : — 

1.  How  far  existing  rules  of  international  law,  as  known  in 
Europe  and  America,  are  at  present  binding  on  those  political 
communities  which  have  not  historically  been  subject  to  them  or 
have  not  expressly  adopted  them. 

2.  In  what  ways  and  directions  international  law  can  be  ad- 
vantageously extended  to  those  political  communities  which  do  not 
now  share  in  it 

3.  Where  international  law  does  not  now  extend,  or  cannot 
immediately  be  made  to  extend,  what  moral  rules  by  way  of 
substitute  for  general  law  are  recognized  as  guiding  the  action 
of  all  civilized  states  in  their  relations  with  uncivilized,  or  par- 
tially civilized,  nations. 

The  President  observed  that  the  Committee  would,  no  doubt, 
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act  upon  Professor  Amos's  valuable  suggestioiL  Thereupon 
Mr.  Richard's  motion,  having  been  seconded  by  Mr.  Mac- 
DomrELL,  of  London,  was  put  to  the  meeting  and  carried. 

Ccilisions  at  Sea. 

Herr  von  Freeden,  of  Hamburg,  in  a  short  address,  described 
how  the  law  regulating  collisions  at  sea  had  originated  with  the 
Qiglish  Board  of  Trade,  and  afterwards  been  submitted  to,  and 
adopted  by,  the  governments  of  the  other  maritime  states ;  and 
how,  subsequently,  it  had  proved  to  be  obscurely  worded,  and  had, 
as  the  science  of  navigation  progressed,  gradually  become  anti- 
quated At  the  recent  meeting  of  the  British  Association  for  the 
Promotion  of  Social  Science,  held  at  Bristol,  it  had  been  asked 
how  two  practically  trained  masters  could  bring  their  ships  into 
collision  in  broad  daylight,  and  the  further  question  had  been 
mooted,  whether  it  was  exactly  known  what  would  happen  when 
the  order  was  given  for  a  screw  steamship  to  reverse  her  engines 
and  change  her  course,  the  order,  as  given,  having  the  opposite 
effect  to  what  was  intended.  It  was  not  only  in  Germany  that  the 
present  law  was  considered  insufficient ;  in  England,  too,  it  was 
regarded  as  unsatisfactory  by  a  great  number  of  people.  He  would 
therefore  move  the  following  resolution  : — 

"'  That  in  the  opinion  of  this  Conference  the  existing  law  for 
the  prevention  of  collisions  at  sea  is  unsatisfactory,  and  it 
is  to  be  desired  that  the  governments  of  the  maritime  states 
should  combine  to  reform  the  law  in  such  a  manner  that  it 
will  meet  the  requirements  of  navigation." 

This  was  seconded  by  Mr.  Schnefder,  and  after  some  discussion 
unanimously  passed. 

Miscellaneous  Papers, — Maritime  Tribunals ;  Barratry; 
Bottomry, 

The  General  Secretary  read  portions  of  two  papers  presented 
by  Mr.  E.  K  Wendt,  of  London,  one  recommending  the  establish- 
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ment  of  maritime  tribunals  upon  the  English  pattern ;  the  other, 
that  all  crimes  committed  with  the  object  of  making  away  with 
vessels  for  the  purpose  of  defrauding  insurers  and  others  should  be 
declared  by  international  conventions  to  be  piracy ;  also  portions 
of  a  disquisition  upon  bottomry  by  Mr.  J.  P.  Schneider. 

The  Conference  adjourned  at  4.30  p.m. 


Thursday,  28  September,  1876. 

Maritime  Capture, 

The  session  was  resumed  shortly  after  10  a.m.  on  Thursday, 
the  28th  of  September,  1876. 

The  minutes  of  the  Tuesday  were  read  by  Mr.  Oliver  Smith 
and  confirmed. 

Professor  Sheldon  Amos  then  read  a  paper  on  "  The  Right 
of  Belligerents  to  Capture  Private  Property  at  Sea."  He  adverted 
to  the  resolutions  passed  at  Bremen  in  1859  by  an  influential 
meeting  of  300  merchants  and  others  in  favour  of  exempting 
private  property  at  sea  from  capture  in  time  of  war. 

The  subject,  he  said,  could  not  be  approached  from  the  point 
of  view  of  the  interests  of  any  single  state ;  the  only  ground  on 
which  it  could  be  considered  at  the  present  Conference  was  that 
of  the  common  interests  of  all  states.  Nevertheless,  the  fact  that 
any  one  state  was  persistently  opposed  to  the  movement  was  a 
relevant  consideration,  as  such  opposition  might  render  present 
action  hopeless  or  premature.  England,  with  her  enormous 
mercantile  marine,  would  gain  less,  and  suffer  more,  by  the  present 
rule  than  any  other  state.  The  same  principles  applied  to  the 
capture  of  private  property  at  sea  as  to  the  taking  of  private 
property  upon  land.  The  modern  doctrine  and  practice  of  free 
trade  gave  to  neutral  states  a  new  and  peculiar  concern  in  the 
trade  of  belligerents,  and,  through  the  complexity  of  modem 
commerce,  the  operation  of  the  present  rule  must  press  with  in- 
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creasing  hardship  on  neutrals.  Trade  depended  on  stability  and 
confidence.  If  maritime  wars  were  much  more  frequent  than 
they  are,  international  trade  would  be  so  speculative  as  to  be 
scarcely  possible.  The  abolition  of  the  right  of  capture  would 
conduce  to  peace,  by  enabling  states  to  estimate  beforehand  their 
own  and  their  rivals'  strength  by  reference  to  strictly  calculable 
elements,  and  the  gambling  propensity  to  war  would  be  propor- 
tionately discouraged.  The  declaration  of  the  Treaty  of  Paris 
had  enabled  a  belligerent  to  transfer  his  carrying  trade  to  neutrals, 
and  forbade  the  use  of  privateers.  If  this  declaration  was  to  sub- 
sist in  force,  under  the  present  rule  of  capture  the  effect  of  a 
maridine  war  must  be  simply  to  increase  the  gain  of  neutrals  at 
the  expense  of  both  the  belligerents,  though,  as  had  already  been 
shown,  the  general  and  permanent  interests  of  neutrals  were 
adverse  to  the  maintenance  of  the  existing  rule. 

In  conclusion,  Professor  Amos  moved  : — 

'*  That,  considering  the  recent  progress  of  sound  economical 
doctrines  and  the  changes  in  the  art  of  war,  the  Conference 
considers  that  the  subject  of  exempting  private  property  at 
sea  from  capture  is  one  eminently  deserving  the  attention 
of  the  Association,  and  commends  the  further  discussion 
of  it  to  future  Conferenees." 

Mr.  P.  J.  Bachiene,  Counsellor  of  State,  of  the  Hague, 
seconded  the  motion. 

Herr  H«  H.  Meier,  the  originates:  of  the  Bremen  resolutions  of 
1859,  expounded  his  views  upon  the  subject  in  detail. 

At  the  time,  he  said,  extraordinary  interest  was  everywhere 
manifested  in  the  question.  Germany  then  had  no  navy,  and  the 
connection  which  subsisted  between  the  various  states  of  the 
German  Bund  was  a  very  loose  one.  The  United  States  would 
not  subscribe  to  the  four  points  in  the  Declaration  of  Paris,  unless 
the  capture  of  private  property  at  sea  was  also  abolished.     Since 
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then  Germany  had  become  united  and  had  built  a  navy.  If  a  war 
were  to  break  out,  the  inviolability  of  private  property  at  sea 
might  be  secured  by  an  agreement  made  between  the  belligerents 
in  their  respective  interests.  In  Italy  it  had  already  been  declared 
that  in  case  of  war,  private  property  at  sea  should  be  respected 
upon  terms  of  reciprocity.  In  the  late  war  between  Germany  and 
France  it  would  have  been  better  if  this  principle  of  reciprocity 
had  been  observed ;  but,  unless  France  recognized  this  principle, 
Germany  could  not  do  so.  Let  it  be  called  to  mind  what  mischief 
the  Alabama  had  done  in  its  day  to  the  shipping  of  the  Northern 
States.  Supposing  England  and  the  United  States  were  to  go  to 
war,  the  cruisers  of  the  latter  state  might  make  immense  havoc 
among  the  English  traders.  It  was  to  be  hoped  that  such  a 
thing  would  never  happen,  but,  if  it  did,  England  would  be  worse 
off  in  this  respect  than  any  of  the  continental  states,  inasmuch  as 
all  articles  which  it  had  to  import,  such  as  com,  cotton  and  so 
forth,  could  only  be  conveyed  to  it  by  sea,  whereas  a  continental 
power  in  time  of  war  could  obtain  its  supplies  from  abroad 
through  a  neutral  state,  upon  paying  a  somewhat  higher  rate  for 
transport ;  as,  for  instance,  Russia  did  during  the  Crimean  war, 
when  it  got  its  cotton  through  Germany.  It  was  objected  that 
England  would  sweep  the  seas  of  all  cruisers.  But,  with  the 
modem  improvements  in  steam  navigation,  it  might  happen  other- 
wise; and  steam  vessels  built  for  swiftness,  like  the  Alabama^ 
might  do  great  harm  to  England.  The  commercial  interests  of 
England  were,  therefore,  identical  with  the  interests  of  humanity, 
and  it  concemed  both  alike  that  regard  should  be  paid  to  the 
rights  of  property  as  much  at  sea  as  upon  land  Not  only  were 
ships  and  merchandise  sacrificed,  but  the  sailors  of  merchantmen 
were  made  prisoners.  Public  opinion  should,  then,  be  stimulated 
again  and  again ;  and  the  day  would  soon  come  when  all  govern- 
ments should  recognize  the  inviolability  of  private  property  at  sea. 

Mr.  Henry  Richard,  M.P.,  said : — 

"  I  concur  in  the  views  of  the  last  speaker.     This  important 
reform  in  the  law  of  nations  is  not,  however,  opposed  by  the 
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whole  of  England.  Some  of  our  statesmen,  such  as  Cobden  anil 
Bright,  have  declared  themselves  to  be  in  favour  of  it;  and 
resolutions  advocating  its  adoption  have  been  passed  by  the 
Chambers  of  Commerce  of  Liverpool,  Manchester,  Glasgow  and 
other  towns.  In  the  capital  and  thorough  scheme  produced  by 
the  Bremen  Chamber  of  Commerce  in  1859  there  is  in  so  far  a 
mistake,  as  it  is  there  stated  that  the  principle  was  first  recognized 
in  a  treaty  made  between  Prussia  and  the  United  States  in  the 
year  1785.  In  the  period  from  the  beginning  of  the  seventeenth 
century  to  the  end  of  the  eighteenth  the  rule  *  Free  ship,  free 
cargo,'  was  recognized  in  all  treaties  between  England  and  other 
European  states ;  and,  indeed,  no  country  has  a  greater  interest 
in  the  inviolability  of  private  property  at  sea  than  England, 
which,  by  Cobden's  account,  never  has  less  than  1 2o,ooo,oooil 
worth  upon  the  water.  The  subject  will  be  mentioned  dunng 
the  next  Session  of  Parliament,  and  I  hope  that  such  a  tide  of 
opinion  will  set  in  that  England,  too,  will  subscribe  to  the 
principle  of  the  inviolability  of  private  property  at  sea." 

Dr.  Bredius  pointed  out  that,  when  ships  and  their  cargoes 
were  captured,  it  was  not  the  country  of  the  captors,  but  private 
individuals  who  were  benefited  by  the  prize. 

Mr.  Murray  thought  that  the  arguments  all  pointed  one  way. 
The  exemption  of  private  property  at  sea  from  capture  was  the 
logical  consequence  of  the  Declaration  of  Paris.  He  proposed  that 
the  sense  of  the  meeting  upon  the  subject  should  be  taken  at  once. 

The  President  remarked  that  this  was  a  question  not  to  be 
hastily  dealt  with,  and,  after  further  remarks  from  Dr.  Bredius, 
Dr.  Barclay,  of  Paris,  Professor  Goos,  of  Copenhagen,  and  Mr. 
Jencken,  Mr.  Free'land,  of  London,  proposed  that  the  resolution 
be  adopted  in  the  following  amended  form : — 

"  That,  having  regard  to  the  vast  interests  of  commerce  and 
humanity  which  are  involved  in  the  question  of  maritime 
capture,  this  Conference  earnestly  commends  the  question 
to  the  consideration  of  future  Conferences." 
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Professor  Amos  accepted  and  seconded  the  amendment,  and 
upon  a  show  of  hands,  it  was  declared  to  be  carried 

Dr.  Bredius  proposed,  seconded  by  Dr.  Hermann  Halkier, 
of  Copenhagen,  and  it  was  resolved : — 

*'  That  a  committee  be  appointed  to  investigate  the  question  of 
the  capture  of  private  property  at  sea  and  to  prepare  a 
report  for  the  next  Conference." 


Extradition  and  Criminal  Law. 
The  reports  of  Messrs.  Cremers,  Beelaerts  van  Blokland, 

CONINCK    LlEFSTING,  VAN   ECK,  MODDERMAN  and  DE  PiNTO,  the 

Dutch  members  of  the  Committee  upon  Extradition  and  Inter- 
national Criminal  Law  appointed  at  the  Hague,  were  next 
discussed. 

Upon  the  subject  of  Extradition,  after  considering  the  essay 
read  at  the  Hague  Congress  by  Mr.  F.  B.  Coninck  Liefsting, 
Judge  of  the  Supreme  Court  of  the  Netherlands,  upon  the  prin- 
ciple "  No  extradition  for  political  offences,"  the  above-named 
gentleman  had  arrived  at  the  following  conclusions : — 

1.  That  the  exception  of  political  offences  ought  to  be  inserted 
in  all  extradition  treaties. 

2.  That  there  should  be  no  extradition  for  acts  committed 
during  a  political  contest  or  commotion,  where  such  acts,  if  com- 
mitted in  time  of  war,  would  be  justifiable  according  to  the  law  of 
nations. 

With  respect  to  the  matters  treated  of  in  the  summary  observa- 
tions read  at  the  Hague  by  Mr.  A.  A.  de  Pinto,  member  of  the 
Dutch  Commission  on  Penal  Law,  upon  the  questions  ^  Should 
the  Criminal  Law  of  a  nation  provide  for  the  punishment  of  its 
subjects  and  of  foreigners  residing  within  its  territory  for  offences 
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committed   by  them  against  foreign  states;   and  within   what 
limits?**  they  concluded  as  follows : — 

Every  state  ought  to  punish,  without  reciprocity  or  formal 
complaint : — 

1.  AH  persons,  whether  its  subjects  or  foreigners,  committing 
^thin  its  territory,  to  the  prejudice  of  a  foreign  state,  any  of  the 
following  offences : 

a.  Counterfeiting  or  altering  foreign  coin ;  forging  the  marks, 

stamps  or  papers  of  a  foreign  state  or  public  adminis- 
trative department ;  fraudulently  uttering  such  false  or 
forged  coin,  marks,  stamps  or  papers;  perjury  to  the 
prejudice  of  such  foreign  administrative  department  or 
of  the  administration  of  justice  in  a  foreign  state,  in  so 
&r  as  it  is  punishable  by  the  laws  of  both  countries. 

b.  Attempts  at  crime  and  plots  againjst  the  head  of  a  foreign 

government,  against  a  foreign  constitution,  or  against 
the  integrity  of  a  friendly  foreign  state. 

c.  Unlawful  acts  by  which,  in  time  of  war  or  of  external 

political  commotion,  a  subject  of  a  neutral  government 
or  a  foreigner  residing  within  its  territory  should  support 
the  cause  of  one  of  the  parties. 

d.  Publicly  inciting  to  an  offence  against  a  foreign  state. 

2.  Its  subjects  who  should  commit  any  of  the  above  offences  in 
a  foreign  country  to  the  prejudice  of  a  foreign  state,  excepting 
always  political  offences. 

Dr.  Jaques  opened  the  discussion  by  criticizing  the  second  of 
these  reports,  which  he  characterized  as  appoaching  the  topic  too 
exclusively  from  the  point  of  view  of  the  law  of  things,  to  the 
neglect  of  that  of  the  law  of  persons. 

Mr.  Macdonnell  then  read  a  paper  in  which  he  propounded 
the  following  views  : — 

I.  £very  state  from  which  extradition  is  required  should  be  the 
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sole  arbiter  as  to  what  crimes  or  punishable  acts,  not  excepting 
those  of  a  political  nature,  shall  justify  extradition. 

2.  Independently  of  the  gravity  of  the  offence,  extradition 
should  be  granted  where  there  is  a  sufficient  certainty  that  it  is 
required  banAfide, 

Dr.  Jaques  and  Professor  Birkbeck  were  both  of  opinion  that 
it  would  be  dangerous  to  accept  Mr.  Macdoknell's  theses. 

Professor  Goos  thought  that,  until,  by  agreement  between 
different  governments,  crimes  had  been  defined,  it  would  be 
almost  impossible  to  establish  a  general  rule,  and  that,  therefore, 
it  would  be  better  in  the  meantime,  not  to  pass  resolutions,  but  to 
take  information. 

After  further  observations  from  Dr.  Bredius  and  Dr. 
Thompson,  Mr.  Hinde  Palmer,  Q.C,  moved,  seconded  by  Mr. 
T,  RoMijN,  of  the  Hague,  and  it  was  resolved  : — 

"  That  a  committee  be  appointed  to  report  to  the  next  Con- 
ference upon  what  principles  an  international  code  of 
Extradition  should  be  based  and  to  frame  articles  of  a 
proposed  code  accordingly,  and  that  the  reports  of  the 
Dutch  members  of  the  existing  committee  and  the  paper 
of  Mr.  Macdonnell  be  laid  before  such  committee." 


Financial  Obligatums  of  Neutrals, 

Professor  Birkbeck,  in  a  paper  upon  this  subject,  endeavoured 
to  show  that  wars  might  be  averted,  or  their  duration  shortened, 
by  financial  measures. 

The  English  statute  17  &  i8  Vict  c  123,  passed  during  the 
Crimean  war,  rendered  it  unlawful  for  any  one  in  England,  or 
any  English  subject  out  of  England,  before  the  conclusion  of 
peace  to  purchase  or  deal  in  any  security  issued  by  Russia  during 
the  continuance  of  the  war.     This  act,  which  met  with  much  op- 
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position  as  running  counter  to  the  principles  of  free  trade,  was  an 
admirable  precedent,  and  must  have  gone  hi  towards  frustrating 
the  efforts  of  Russia  to  raise  loans  in  other  countries.  l(,  as  often 
as  a  war  broke  out,  neutral  states  were  to  prohibit  their  subjects 
from  buying  and  selling  the  paper  of  the  belligerents,  many  dis- 
putes between  nations  would  find  a  more  peaceful,  or,  at  least,  a 
more  speedy,  solution. 

ProMhitive  Tariffs. 

Mr.  Tredgold  had  prepared  an  essay  upon  "  Restrictive  and 
Prohibitive  Tariffs  in  their  bearing  upon  the  Objects  of  the 
Association,"  but,  as  the  question  of  Free  Trade  had  already  been 
dealt  with  by  the  German  Society  of  Political  Economists, 
assembled  in  Bremen  at  the  same  time  as  the  Association,  he 
contented  himself  with  recommending  the  following  propositions 
to  the  consideration  of  future  Conferences : — 

^  I.  That  the  abolition  of  Prohibitive  and  Restrictive  Tariffs 
will  be  one  of  the  most  effectual  means  of  promoting 
friendly  intercourse  between  nations,  the  natural  result 
being  to  prevent  war  and  bloodshed. 

"  2.  That  the  abolition  of  these  restrictions  on  commerce  will  in 
no  way  injure  the  nation  which  abolishes  them,  but  will 
be  an  actual  gain  and  advantage." 

His  Excellency  Senor  Don  Arturo  de  Marcoartu  called 
attention  to  his  work  upon  '*  Internationalism  and  the  Codification 
of  the  Law  of  Nations,"  and  requested  that  the  principles  laid 
down  in  it  might  be  reported  upon  to  the  next  Conference. 

Appointment  of  Committees, 

The  Conference  now  proceeded  to  the  nomination  of  Com- 
mittees, and  the  following  elections  took  place  : — 

Committee  upon  International  General  Average  Law :  Sir 
Travers  Twiss  (Chairman),  Dr.  A,  Hindenburg,  of  Copenhagen, 
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and  Messrs.  K  E.  Wendt,  J.  Wertheim,  of  Amsteidam,  H.  Th. 
Hack  and  D.  Murray.  Secretaries :  Mr.  H.  D.  Jencken  and 
Mr.  R.  S.  Tredgold,  of  London. 

Committee  upon  International  Patent  Law :  Mr.  Hinde 
Palmer,  Q.C.  (Chairman),  and  Messrs.  R.  R  Webster,  of 
London,  W.  Lloyd  Wise,  of  London,  D.  Murray,  J.  Macdonnell 
and  R.  S.  Tredgold.  Secretaries  :  Mr.  H.  D.  Jencken  and  Mr. 
J.  G.  Alexander. 

Committee  upon  International  Criminal  Law  and  (upon  the 
motion  of  Dr.  Bredius)  Coinage :  Dr.  Bredius  (Chairman), 
Professor  Sheldon  Amos,  Dr.  Jaques,  Mr.  D.  Murray,  Mr. 
Hinde  Palmer,  Q.C,  Dr.  Thompson,  Professor  Birkbeck  and 
Mr.  J.  Macdonnell. 

Committee  upon  "  Principles  of  International  Law  to  govern 
the  intercourse  between  Christian  and  non-Christian  peoples : " 
Professor  Sheldon  Amos  (Chairman),  Mr.  Bachiene,  Dr. 
Thompson,  Professor  Birkbeck,  Professor  Goos,  Mr.  J.  Mac- 
donnell and  Mr.  Henry  Richard,  M.P. 

Mr.  Oliver  Smith  was  appointed  Assistant  Secretary  to  the 
Commission  upon  Bills  of  Exchange. 

It  was  resolved  to  leave  the  appointment  of  the  remaining 
Committees  in  the  hands  of  the  Executive  Council,  who  were 
at  the  same  time  empowered  to  add  to  the  number  of  the  above 
Committees.* 


Election  of  Officers  for  the  ensuing  year. 

A  list  of  officers  for  the  ensuing  year,  submitted  by  the  President 
in  the  name  of  the  Council,  was  approved.t 
Sir  Travers   Twiss  proposed   that,  in  recognition  of  their 

*  The  International  Copyright  Committee  has  since  been  elected  by  the 
Council.  It  consists  of :  Dr.  Thompson  (Chairman),  Mr.  W.  C.  Bryant,  of 
New  York,  M.  Auguste  Couvreur,  of  Brussels,  Dr.  Tomkins,  of  London, 
Dr.  Zimmerman N,  of  Berlin,  and  Mr.  J.  G.  Alexander,  of  London  ;  with 
Mr.  C.  H.  £.  Carmichael,  of  London,  as  Secretary,  and  Mr.  W.  Moxon 
Brown,  of  London,  as  Assistant  Secretary. 

t  See  Officers  of  the  Association,  pages  2  to  9. 
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services  to  the  Association,  Mr.  H.  H.  Meier  should  be  elected 
a  Vice-President  of  the  Association  for  Germany ;  Mr.  A.  G. 
MosLE,  the  President  of  the  Bremen  Local  Committee,  and 
Buigomaster  Dr.  Pfeiffer,  Members  of  the  Council,  and  Dr. 
H.  IL  Meier  and  Dr.  H.  Meier,  Honorary  Secretaries  for  Ger- 
many.    This  was  unanimously  agreed  to. 

ybies  of  Thanks, 

The  following  votes  of  thanks  were  then  passed,  upon  the 
motion  of  Mr.  Henry  Richard,  M.P.,  seconded  by  Dr.  S.  A. 
Hedlund,  of  Gottenburg:  to  the  Burgomaster,  Senate  and 
Citizens  of  Bremen  for  the  hospitable  reception  which  they  had 
accorded  to  the  Association;  to  the  President,  Herr  A.  G. 
Mosle,  the  Members  and  the  Secretaries,  Dr.  Barth  and  Dr.  H. 
Meier,  of  the  Local  Committee  of  Bremen,  for  the  excellent 
arrangements  which  they  had  made  for  the  Conference ;  to  the 
Bremen  Chamber  of  Commerce  for  the  use  of  their  hall  and 
rooms ;  to  the  Museum  Club  for  having  placed  their  club  at  the 
disposal  of  the  Members  of  the  Conference ;  to  the  officers  of  the 
Council  and  the  Secretaries,  and  especially  the  General  Secretary, 
Mr.  H.  D.  Jencken,  for  their  indefatigable  and  valuable  services 
to  the  Association  during  the  past  year  and  in  the  preparations 
for  and  the  conduct  of  the  present  Conference ;  and  to  the  local 
Press  of  Bremen,*  and  the  Press  at  large,  for  their  aid  in  further- 
ing the  objects  of  the  Association  by  reporting  the  proceedings  of 
the  Conference. 

The  President  observed  that  the  thanks  of  the  meeting  were 
also  due  to  an  absent  member,  Dr.  Herschel,  the  Foreign 
Secretary,  for  his  able  and  zealous  co-operation. 

*  Especial  acknowledgments  are  due  to  Dr.  MoHR,  the  editor  of  the 
Wcser-Zatunfr^  for  his  full  and  accurate  reports  of  the  proceedings  of  the 
Conference. 
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Close  of  the  Conference  by  the  President. 

Dr.  Bredius  having  thanked  the  President,  on  behalf  of 
the  Conference,  for  his  energetic,  courteous  and  impartial  exercise 
of  his  office,  Sir  Travers  Twiss  rose  to  close  the  Conference. 

Sir  Travers  Twiss  remarked  that  the  absence  of  many  who  had 
taken  a  leading  part  in  former  Conferences  was  due,  not  to  a  de- 
crease of  interest  in  the  aims  of  the  Association,  but  rather  to  the 
force  of  circumstances,  a  large  number  of  members  being  kept  at 
home  at  that  late  period  of  the  year  by  their  professional  engage- 
ments. He  could  sincerely  congratulate  the  Association  upon  the 
advance  which  it  had  made,  during  the  four  years  of  its  existence, 
towards  the  attainment  of  its  objects ;  but  he  must  repeat  what  he 
had  insisted  upon  the  year  before,  that  success  was  only  to  be 
achieved  by  perseverance.  Much  had  already  been  done  in  the 
matter  of  Bills  of  Exchange  ;  and,  though  it  might  appear  but  as 
a  drop  in  the  ocean,  he  thought  that,  in  the  Principles  for  an 
International  Law  to  govern  Bills  of  Exchange  which  had  been 
submitted  to  the  Conference,  a  sound  basis  for  further  operations 
had  been  secured.  When  the  final  report  upon  the  subject  was 
presented  at  the  next  Conference,  he  hoped  that  it  would  meet 
with  general  recognition,  and  that  an  International  Law  would 
ultimately  be  the  result  With  respect  to  a  Law  of  General 
Average,  that,  too,  was  a  branch  of  International  Law  of  the 
utmost  importance.  It  lay,  of  course,  with  the  various  states  to 
make  their  own  enactments ;  the  Association  could  only  discuss 
the  question  and  endeavour  to  stimulate  and  guide  public  opinion. 
Sir  Travers  Twiss  then  alluded  to  the  cordiality  with  which  the 
town  of  Bremen  had  received  the  Association,  and  which  had  been 
duly  acknowledged  in  votes  of  thanks.  Those  expressions  of 
thanks  would  be  tendered  hereafter  in  proper  form  by  the  Execu- 
tive Council  The  place  of  meeting  for  next  year  had  not  yet 
been  fixed,  owing  to  the  number  of  circumstances  which  had  to 
be  taken  into  consideration.  The  best  thing  would  be  for  the 
Conference  to  refer  the  matter  to  the  Executive  Council ;  but  it 
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had  been  decided  that,  in  any  case,  the  meeting  should  be  held 
earlier  in  the  season.  (  This  was  doru.  The  Executive  Council  has 
since  decided  that  the  Conference  for  1877  shall  be  held  at  Antwerp^ 
beginning  upon  the  iSth  of  August.)  In  conclusion,  he  thanked 
the  Vice-Presidents  of  the  Conference  for  their  active  support, 
and  expressed  a  hope  and  a  belief  that  the  ensuing  meeting 
would  be  more,  or,  at  any  rate,  not  less,  numerously  attended 
than  the  present  one.  The  Association  would  then  resume  its 
deliberations. 

The  sittings  of  the  Conference  terminated  at  4.30  p.m. 


(Signed)  OLIVER  SMITH, 

/Am,  Inttmationai  Secretary, 

Approved :  TRAVERS  TWISS, 

President  of  the  Bremen  Conference  ; 

H.  D.  JENCKEN, 

lion.  Gtntral  Secretary. 
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PREFACE. 


The  fifth  Annual  Conference  of  the  Association  was  held 
at  Antwerp  on  the  30th*  and  31st  of  August  and  the  ist 
and  3rd  of  September,  1877. 

The  high  expectations  raised  by  the  success  of  the 
Bremen  meeting  were  more  than  realized.  The  attendance 
was  considerably  larger,  and  the  assembly  more  thoroughly 
representative,  than  on  any  previous  occasion. 

In  1876-7  the  rules  of  General  Average  were  the  sub- 
ject upon  which  the  Association  bestowed  the  greatest 
attention.  The  views  of  the  parties  interested  were  elicited 
both  by  means  of  circulars  issued  from  the  principal  office 
and  through  the  exertions  of  the  Local  Committees.  The 
York  Rules  formed  the  basis  upon  which  were  framed  the 
able  reports  of  the  German,  Scandinavian  and  American 
branches^  and  upon  which,  afterwards,  the  discussion  was 
conducted  at  Antwerp.  At  the  Conference  the  questions 
at  issue  were  debated  during  three  days  in  a  very  full 
committee  of  ship-owners,!  merchants,  delegates  from 
chambers  of  commerce,  underwriters,  average  adjusters 
and  jurists,  the  result  being  "The   J  York  and  Antwerp 

*  The  session  was  to  have  begun  on  the  38th  of  Angust,  but  the  date  was 
.  diaaged  at  the  request  of  the  Burgomaster,  who  had  kindly  given  the  use  of 
the  Hdtd  de  ViUe. 
t  See  pp.  77-79. 
X  S€epp.6S-7i. 
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Rules,"  Since  the  Conference  strenuous  efforts  have  every- 
where been  made  by  numerous  influential  bodies  to  promote 
the  general  adoption  of  those  Rules,  in  some  countries  by 
the  introduction  of  new  clauses  in  bills  of  lading,  charter- 
parties  and  policies  of  marine  insurance,  in  others  by  way 
of  legislative  enactment 

The  "Principles  for  an  International  Law  to  govern 
Bills  of  Exchange,"  adopted  at  Bremen,  were  supplemented 
at  the  Antwerp  Conference  by  the  addition  of  five  new 
articles. 

Important  reports  were  presented  to  the  Conference  by 
the  International  Patent  Law  and  Copyright  Committees. 

Some  highly  interesting  papers  upon  mattters  of  Public 
International  Law   were  read  at  the  Conference. 

The  present  report  contains  abstracts  only  of  the  various 
papers. 

The  next  Conference  will  be  held  at  Frankfort-on-the- 
Main,  and  the  session  will  begin  about  the  2oth  of  August 
1878. 


33,  Chancery  Lane, 

Jannary  30,  1878. 


Assodatian  for  tke  Re/arm  and  Codification  of  the 
Law  of  Nations. 


ANTWERP  -CONFERENCE. 


PROCEEDINGS 

OF  THE 

GENERAL    MEETING. 


Thursday,  August  30,  1877. 

At  II  A.M.  on  Thursday,  August  30,  1877,  the  Burgomaster 
of  Antwerp,  M.  Uopold  db  Wael,  received  the  President  and 
Members  of  the  CcMiference  in  the  great  hall  of  the  H6tel  de 
Vine,  the  celebrated  <'  Salle  Leys.'  He  thus  addressed  those 
present:— 

"  Gentlemen !  I  have  the  honour  of  bidding  you  welcome 
among  us.  The  present  year  will  be  a  proud  one  in  the  annals  of 
Antwerp.  We  have  but  recently  celebrated  the  three  hundredth 
anniversary  of  the  birth  of  that  great  painter  who  imparted  to 
our  artistic  crdwn  its  most  splendid  lustre ;  and  it  is  while  we  are 
still  moved  by  the  sympathy  shown  in  all  Europe — since  from 
everywhere  illustrious  del^ates  flocked  together  to  glorify  our 
great  townsman — that  you,  gentlemen,  the  champions  of  right 
and  the  propagators  of  social,  economical  and  legal  truth,  come 
to  deliberate  peacefully  upon  the  best  laws  for  the  peoples  of  the 
civilized  world :  a  consoling  spectacle,  and  one  which  allows  us 
happily  to  withdraw  our  eyes  for  a  time  from  the  dreadful  scenes 
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which  are  being  enacted  in  Eastern  Europe.  In  the  name  of  my 
native  city,  I  sincerely  thank  you.  Nowhere,  indeed,  will  your 
work  be  better  appreciated,  nowhere  is  the  utility  of  the  object 
which  you  have  in  view  more  fully  recognized,  than  in  our  free 
country,  which  combines  commercial,  political  and  social  develop- 
ment with  the  cultivation  of  the  arts.  Nowhere  arc  the  extension 
and  the  codification  of  Public  International  Law  more  ardently 
desired  than  in  this  little  land  of  absolute  neutrality.  Thanks 
to  labours  such  as  yours  and  to  the  earnest  propagandism  by 
which  they  will  be  followed,  I  do  not  doubt  that,  eventually,  inter- 
national differences  will  become  less  and  less  frequent,  and  other 
means  than  war  will  be  employed  towards  settling  them.  Once 
more,  welcome ! " 

The  Right  Hon.  Loixi  O'Haoan,  late  Lord  High  Chancellor 
of  Ireland,  P.C,  President  of  the  Association,  in  reply,  paid  a 
tribute  to  the  fame  of  the  city  of  Antwerp,  which  held  such  a  high 
position  in  the  history  of  commerce  that  no  more  suitable  place 
could  have  been  chosen  for  the  discussion  of  the  important 
questions  with  which  the  Conference  was  about  to  deal  Nor 
was  it  less  great,  he  said,  in  the  arts  which  adorned  and  made 
happy  the  men  whom  the  endeavours  of  the  Society  over  which 
he  presided  tended  to  bring  into  closer  and  more  amicable  rela- 
tions. The  Chief  Magistrate  of  Antwerp,  he  added,  perhaps 
augurs  too  much  from  our  meeting.  The  gravity  of  our  debates 
may  perhaps  cause  some  disappointment  after  the  intellectual 
and  artistic  feasts  which  have  lately  taken  place  here.  Our  work, 
however,  is  entitled  to  respect  We  wish  to  obliterate  the  differ- 
ences which  trouble  humanity,  to  establish  principles  which  shall 
remove  whatsoever  is  opposed  to  the  interests  of  commerce  in 
general  and  by  means  of  our  labours  and  our  meetings — ^at  which 
men  of  good-will  from  all  parts  of  the  world  are  present — to 
make  justice  one  and  the  same  for  all.  His  lordship  concluded 
by  thanking  the  town  of  Antwerp  and  its  Burgomaster. 

An  adjournment  then  took  place  to  the  adjoining  Conference 
Room,  where,  after  M.  Theodore  Engels,  the  President  of  the 
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Antwerp  Local  Committee,  had  bidden  the  foreign  Members  of  the 
Conference  welcome  on  behalf  of  his  Committee,  Lord  O'Haoan 
delivered  the  foDowing  opening  address : — 

Opening  Address  of  the  President 

"It  has  been  my  fortune,  on  several  occasions,  in  my  own 
coontiy,  according  to  the  usage  there,  to  make  somewhat  length- 
ened opening  addresses  at  meetings  like  this.  A  different  custom 
has,  so  £ur,  prevailed  in  the  society  over  which  I  have  now  the 
honour  to  preside ;  and  I  have  no  desire  to  depart  from  it 

**  Our  Association  has  designed  to  make  its  proceedings  prac- 
tical and  business-like  by  minimizing  the  length  of  speeches  and 
encouraging  brevity  and  precision  in  debate.  It  avoids  local 
excitements  and  temporary  politics.  It  aims  at  dealing  with 
principles  of  universal  application  in  a  calm  and  judicial  spirit 
To  you,  who  have  come  from  many  and  distant  lands  to  assist  at 
its  deliberations,  and  who  can  afford  but  a  limited  time  for  the 
discussion  of  the  various  subjects  which  press  on  your  attention, 
it  would  be  idle  to  offer  observations  such  as  might  be  suitable 
to  a  popular  assembly.  I  shall  only  trouble  you  with  such  words 
as  need  to  be  spoken,  at  this  stage  of  its  history,  with  reference 
to  the  origin  and  progress  of  the  Association. 

"  It  is  a  young  society.  It  had  its  origin  in  America.  Whilst 
the  Washington  Treaty  and  the  Geneva  Arbitration  suggested  to 
many  minds  the  advantages  which  might  accrue  to  mankind  from 
the  formation  of  an  International  Code  and  International  Tribunals, 
it  was  conceived  that  publicists,  jurists,  statesmen  and  leading 
commercial  men  might  be  got  to  take  friendly  counsel  together 
and  endeavour,  with  the  aid  of  varied  learning  and  large  experi- 
ence, to  bring  into  harmony,  at  least  to  some  extent,  the  laws  and 
usages  which — ^as  distinguished  from  municipal  arrangements — 
afiect  the  several  families  of  our  race  in  their  inevitable  trans- 
actions with  each  other,  and  so  diminish  the  occasions  of  conten- 
tion and  promote  relations  of  amity  between  them.  Many  of  the 
foremost  men  of  the  United  States  took  a  cordial  interest  in  the 
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project,  and  our  late  honoured  General  Secretary,  Dr.  Miles,  came 
on  a  mission  to  Europe,  to  submit  it  to  the  principal  men  in  the 
chief  capitals  of  the  Old  World.  He  was  everywhere  received 
with  respect  and  approbation.  Persons  of  the  highest  considera- 
tion in  Germany,  France,  Holland,  England  and  other  countries 
concurred  that  an  effort  should  be  made  in  the  direction  to  which 
he  pointed.  So  sustained,  he  returned  to  America  and  communi- 
cated the  results'  of  his  successful  action ;  and,  thereupon,  the 
Association  was  constituted  by  a  number  of  American  gentlemen, 
some  of  whose  names  have  won  a  wide  celebrity  in  Europe. 

"  They  desired  that  the  first  Conference  should  be  held  in  New 
York ;  but  many  who  had  joined  the  Association  in  Europe  could 
not  undertake  the  journey;  and  it  was  ultimately  resolved  that  the 
meeting  should  be  convened  in  Brussels,  where,  accordingly,  it 
took  place  on  October  lo,  1873.  ^^  ^"^^  signally  successful 
Representative  men  of  established  reputation  as  jurists  and 
politicians  attended  torn  France,  Germany,  Holland,  England 
and  America.  The  rules  of  the  Society  were  framed;  and  its 
discussions  and  resolutions  gave  £ur  promise  of  the  practical  capa* 
city  and  the  public  usefulness  of  which,  I  may  now  confidently 
say,  its  transactions  have  afforded  indisputable  proo&. 

"  In  the  succeeding  years  it  has  assembled  in  Geneva,  at  the 
Hague  and  in  the  city  of  Bremen.  In  all  it  has  met  with  the  most 
cordial  reception.  The  interest  m  its  proceedings  has  steadily 
augmented,  and  the  number  of  its  Associates  has  proportionately 
increased  Its  organization,  as  I  have  intimated,  is  not  popular; 
and  its  inquiries,  although  they  concern  matters  of  high  moment 
to  humanity,  are  often  dry  and  difficult  and  cannot.be  expected  to 
excite  or  amuse  the  popular  mind.  But  thinking  men  show  a 
growing  appreciation  of  them;  and  its  members  who,  at  the 
Hague,  were  reported,  in  1875,  not  to  exceed  ninety,  now,  as  our 
Secretary  informs  me,  number  five  hundred  and  thirty. 

**  So  much  for  its  progress:  Let  me  say  something  of  the  cha- 
racter of  its  work.  Its  founders  in  America  were  apparently  at 
first  moved  to  action  by  the  desire  to  apply  and  extend  the  prin- 
ciple asserted  in  the  Geneva  Arbitration  and  secure  the  peaceful 
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settlement  of  disputes  between  Sovereign  States,  so  far  as  might 
be,  by  the  creation  of  International  Tribunals,  regulated  and  con- 
trolled by  an  International  Code.  That  was  their  dominant  idea. 
The  time  was  propitious,  the  example  was  encouraging,  and  the 
design  to  assist,  as  they  said  by  their  original  resolution,  **  in  sub- 
stituting the  arbitrament  of  reason  and  justice  for  the  arbitrament 
of  the  sword  "  was  a  noble  one.  But  the  Association  wisely  re- 
solved to  deal  with  other  pressing  questions  of  law  and  usage, 
affecting  individual  interests  throughout  the  world ;  and  the  exi- 
gencies of  the  time  and  the  greater  possibility  of  discussing  them 
with  immediate  and  practical  advantage  have  fixed  its  attention 
mainly  on  those  questions  during  its  several  Conferences.  It  has 
not  neglected  the  consideration  of  a  public  International  Code, 
for  idiich  one  of  its  strongest  committees  has  been  appointed ; 
but  I  shall  best  indicate  the  value  of  its  aims  and  the  nature  of  its 
proceedings  by  pointing  to  its  action  in  some  of  the  matters  which, 
at  present,  greatly  occupy  the  attention  and  inspire  the  efforts  of 
men  in  various  communities  who  desire  to  improve  the  condition 
of  commerce  throughout  the  world. 

**  For  many  years  there  has  been  a  growing  conviction  amongst 
jurists  and  mercantile  people  of  intelligence  that  there  should  be 
a  common  code  and  a  uniform  usage,  with  reference  to  Bills  of 
Exchange,  for  the  nations  of  Europe  and  the  States  of  America. 
The  advantage  of  such  a  Code  and  such  a  usage,  if  they  could  be 
established,  does  not  appear  to  me  to  need  exposition  in  an 
assembly  of  reasonable  men.  The  complications,  the  difficulties,  the 
eiTors  and  the  losses  which  arise  from  the  want  of  them  are  of 
every  day's  experience  in  commercial  afiairs. 

"That  the  change  is  practicable  seems  nearly  as  plain  as  that 
it  would  be  of  inestimable  advantage.  All  nations  in  which 
such  instruments  are  employed  for  the  purposes  of  commerce 
have  a  common  interest  in  making  them,  by  a  simple,  speedy 
and  universally  intelligible  procedure,  promptly  negotiable  and 
easily  convertible.  A  great  American  jurist  has  truly  said  that 
'the  Jurisprudence  which  regulates  Bills  of  Exchange  can  hardly 
be  deemed  to  consist  of  the  mere  municipal  regulations  of  any 
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one  country.  .  It  may,  with  far  more  propriety,  be  deemed  to 
be  founded,  upon,  and  to  embody,  the  usages  of  merchants  in 
various  commercial  countries  and  the  general  principles,  ex  aquo 
et  bono^  as  to  the  rights,  duties  and  obligations  of  the  parties 
derivable  from  those  usages  and  from  the  principles  of  natural 
law  applicable  thereto.'  Those  principles  are  not  bounded,  in 
their  operation,  by  the  limits  of  any  nation.  They  are  equally 
applicable  to  all  and  furnish  the  means  of  a  profitable  concert  in 
which  all  may  find  unqualified  benefit 

"  But  we  are  not  left  to  speculate  on  possibilities.  To  some 
extent,  the  work,  which  seems  so  desirable  and  so  useful,  has  been 
already  done.  The  various  States  of  Germany  had  various  laws 
affecting  Bills  of  Exchange,  and  the  variety  was  found  to  be 
intolerably  mischievous.  Under  the  auspices  of  the  Prussian 
Government,  a  Conference  was  assembled  at  Leipzig  and,  after 
elaborate  discussion,  framed  a  project  for  all  the  States,  which  was 
adopted  by  the  Confederate  Assembly  of  1S49,  ^^^  ^^^^  since 
been  successfully  in  action  and,  at  this  moment,  arranges,. on 
common  principles,  the  commercial  dealings  of  seventy-nine  mil- 
lions of  people.  Austria  and  Hungary  accepted  it  and  were 
followed  by  Sweden,  Finland^  Switzeiiand  and  Servia.  Through 
all  these  countries,  so  diverse  in  race,  customs  and  habits,  one 
law  and  one  usage  have  been  found  satisfactory  and  sufficient 

"  In  like  manner,  the  provisions  of  the  French  Code  as  to 
Bills  of  Exchange  have  been  adopted  by  Spain  and  some  of  the 
South  American  states  and  have  worked  successfully,  in  spite  of 
the  great  social  differences  between  those  countries. 

"  A  joint  Commission  has  lately  been  nominated  by  the  Govern- 
ments of  Sweden,  Norway  and  Denmark  for  the  purpose  of 
preparing  a  common  Code  as  to  Bills  of  Exchange  for  those 
kingdoms.  The  Presidents  of  its  three  Sections  are  members  of 
this  Association  :  Judge  Klkin,  of  the  Supreme  Court  of  Den- 
mark ;  Mr.  Bkrgstrom,  of  Stockholm,  late  Minister  of  the  Interior, 
and  Professor  Aubert,  of  Christiania, 

"With  such  encouragement  to  action  in  the  nature  of  the 
thing  and  the  experience  of  nations,  the  Association  set  itself 
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earnestly  to  promote,  throughout  all  commercial  countries,  the 
assimilation  of  law  which  has  been  accomplished  in  so  many. 
It  formed  a  Committee,  by  which  a  circular  was  prepar^,  em- 
bodying a  series  of  queries  for  the  purpose  of  obtaining  informa- 
tion and  eliciting  opinion.  Of  this  several  thousand  copies  were 
distributed  through  the  cities  of  Europe  and  America  to  eminent 
jurists^  bankers  and  merchants  and  the  more  important  chambers 
of  commerce.  The  circular  pointed  to  the  chief  points  of  con- 
flict in  the  laws  and  practice  of  the  various  communities  and 
inrited  answers  to  the  questions  which  were  submitted,  paragraph 
by  paragraph.  Prompt  and  full  replies  were  largely  returned 
They  were  summarized  in  a  report  which  was  presented  to  the 
Conference  at  the  Hague,  and  thereupon  a  Commission  was 
zppomticd^  including  representatives  of  Austria,  Belgium,  Den- 
mark, France,  Germany,  Great  Britain,  Italy,  the  Netherlands, 
Sweden,  Norway  and  the  United  States,  to  consider  and  report  on 
the  principles  on  which  an  International  Code  should  be  based. 
This  Commission  has  zealously  prosecuted  its  labours,  dealing 
with  the  mass  of  information  which  had  been  thus  accumulated ; 
and  they  have  had  a  successful  issue  in  a  statement  of  those  prin- 
ciples, drafted  originally  by  Dr.  Borchardt  of  Berlin  and  Dr. 
Jaquks  of  Vieima,  considered  deliberately  at  many  meetings  by 
their  colleagues  of  various  nationalities  and  finally  adopted  by 
the  Conference  at  Bremen  in  iBj6.  Of  the  character  and  value 
of  that  statement,  I  do  not  need  to  speak.  It  is  in  the  hands  of 
the  members  of  the  Association,  along  with  an  excellent  pai>er 
from  onr  efficient  secretary,  Mr.  Jekckkn.  Its  principles  have 
been  substantially  accepted  by  the  Swedish,  Norwegian  and 
Danish  CommissioiL 

^As  your  President,  I  invited  the  attention  of  the  English 
Foreign  Office  to  that  report  and  laid  before  Lord  Derby  all  the 
materials  for  judgment  collected  by  the  Association.  Those 
materials  have  also  been  submitted  to  the  Ministry  of  Justice  at 
Berlin  and  the  Prime  Minister  of  Austria.  I  have  reason  to 
believe  that  their  unportance  has  been  fuUy  appreciated;  and 
thus  real  progress  has  been  made  towards  a  joint  international 
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action  for  the  esublishment  of  a  common  system  of  law.  In  this 
matter  the  work  of  the  Association  has  been  fruitful,  as  it  has 
been  earnest  and  persisting.-  It  has  aimed  at  nothing  which  is 
not  at  once  reasonably  feasible  and  of  manifest  advantage.  It  wiU 
be,  I  trust,  contmued,  until  its  objects  shall  have  been  accom- 
plished and  a  great  advance  secured  in  the  formation  of  a  general 
Commercial  Code. 

« Scarcely,  if  at  all,  of  less  importance  than  the  project  of 
assimilation  to  which  I  have  been  referring  is  that  of  a  like 
assimilation  in  the  matter  of  General  Average.    That  matter  has 
necessarily  been,  from  time  immemorial,  of  deep  interest  to  man- 
time  countries.    Hundreds  of  years  before  the  coming  of  our 
Saviour,  the  Rhodian  Law  regulated  it  in  the  seas  of  Europe.  The 
Roman  Code  dealt  with  it— as  with  most  other  subjects  of  legisla- 
tion—with a  lucid  order  and  an  exhaustive  fulness  which  furnish 
guidance  to  thought  and  action  in  nearly  all  the  controversies 
about  it  between  trading  communities  even  in  our  own  time.  The 
provisions  of  that  marveUous  Code  had  force  throughout  the 
Empire  and  controlled  the  commerce  of  the  world.    They  were 
lost  for  centuries ;  but,  when  the  Crusades  had  stimulatfed  the 
intercourse  of  nations,  the  necessities  of  society  produced  inferior 
substitutes,  with  less  completeness  and  less  authority,  in   the 
Rolls  of  Oleron,  the  Laws  of  Wisby,  the  Code  of  Pisa,  the  Con- 
solado  del  Mare  and  the  Guidon  de  la  Mer.    They  dealt  with 
Average;  as  did  the  various  Ordonnances  of  Holland,  France 

and  Spain. 

"  In  later  times,  the  subject  has  occupied,  more  or  less,  the 
attention  of  tiie  jurists,  merchants,  shipowners  and  msurers  of  all 
nations.  The  diflferences  which  prevail  between  tiiem  have  been 
felt  to  be  most  detrimentel  to  the  interests  of  commerce.  They 
involve  grievous  confusion  and  firequent  injustice.  They  induce, 
continually,  loss  of  time  and  loss  of  money  and  promote  mis- 
understandings aiid  contentions  of  the  most  mischievous  kind. 
The  contributions  to  General  Average  being  assessed  according  to 
the  systems  esUblished  in  tiie  several  places  in  which  tiie  cargo 
may  be  separated  from  the  ship,  and  tiiose  systems  being  founded 
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on  diverse  and  inconsistent  rules  and  principles,  the  difficulties 
accruing  to  the  assured  and  the  underwriter — to  the  master  of  the 
vessel  and  the  owners  of  the  goods — to  every  one,  in  short,  con- 
cerned in  such  transactions,  are  annoying  and  injurious  in  a  high 
degree.  The  advantage  which  would  arise  from  removing  those 
difficulties  by  an  international  agreement  is,  I  believe,  universally 
recognized  :  but  the  realization  of  that  advantage  has  beendelayed 
by  many  obstacles.  The  German  and  the  English  law  are  in 
serious  conflict  The  continental  nations  do  not  adopt  the  rules 
of  the  Conference  of  York.  The  *  conunon  safety '  principle  is 
opposed  to  the  ' common  benefit'  principle.  The  traditions  and 
customs  of  maritime  states  are  not  easily  modified  or  abandoned 
And  yet  I  am  sure  that  they  all  desire  an  assimilation  and 
miiformity  which  to  all  of  them  would  result  in  most  material 
benefit  * 

*'So  strong  has  been  this  desire  that  three  several  Conferences 
bave  been  held  in  Great  Britain  and  attended  by  numerous  dele- 
gates firom  xnany  nations.  The  first  occurred  at  Glasgow,  in  the 
year  i860,  and  had  for  its  presidents  Lord  Brougham  and  Lord 
Neaves.  The  second  took  place  at  London  in  1862,  under  the 
presidency  of  Sir  Travers  Twiss ;  and  the  third  in  1864  at  York, 
the  Lord  Chief  Baron  of  England  being  the  president  Of  those 
meetings  I  have  only  time  to  say  that  they  were  very  valuable  in 
collecting  facts  and  forming  opinion;  but  they  failed  to  secure  that 
union  of  thought  and  effort  which  might  have  resulted  in  a 
uniformity  of  law. 

'^The  interest  in  the  subject  has  in  nowise  abated ;  and  I  am 
happy  to  say  that  it  was  taken  up  energetically  at  the  Bremen 
Conference.  Able  papers  were  read  by  Mr.  Hach  and  Mr. 
ScHNEiDBR,  and  a  Committee  was  appointed  to  report  upon  it, 
which  they  have  done  with  great  success.  Your  Council  have 
circulated  their  report,  with  copies  of  the  York  Rules  of  1864,  as 
offering  a  basis  of  discussion ;  and  I  am  informed  that  anxiety 
has  been  manifested  in  the  various  maritime  countries  to  unite 
in  reaching  an  agreement  as  to  the  principles  on  which  an  inter- 
national law  of  General  Average  may  properly  be  framed.     Why 
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should  they  not  ?  I  know  how  difficult  it  is  to  break  with  old 
traditions  and  abandon  old  usages.  But  moderation,  forbearance 
and  mutual  concession  accomplish  great  things ;  and  the  rule  '  to 
give  and  take '  may  rightly  govern,  where  all  have  so  plain  an 
interest  in  reaching  a  unanimous  conclusion. 

"  I  am  glad  to  say  that,  through  my  Right  Hon.  friend,  Mr. 
GoscHEN,  lately  the  First  Lord  of  the  Admiralty  in  England,  I 
was  enabled  to  bring  this  subject  and  the  action' of  the  Association 
upon  it  under  the  consideration  of  the  Committee  of  Lloyd's,  of 
which  he  is  the  Chairman ;  and  that  that  most  important  body 
has  delegated  three  of  its  members  to  attend  the  Conference. 
Elaborate  reports  on  General  Average  have  been  received  from 
Sweden,  Germany  and  the  United  States;  and  there  has  been 
much  activity  in  the  movement  amongst  our  members  in  Austria, 
France,  Holland  and  throughout  the  world.  I  believe  they  are 
generally  represented  here ;  and  I  repeat  the  expression  of  my 
hope  that  your  deliberations  may  be  so  conducted — with  mutual 
forbearance  and  consideration  and  an  honest  purpose  to  reach  a 
fair  agreement — as  to  produce  a  practical  result  of  real  service  to 
the  great  interests  of  commercial  nations. 

"  Keeping  in  mind  my  promise  to  be  brief  and  believing  that 
in  the  simple  statement  I  have  made  I  have  sufficiently  accom- 
plished my  purpose  of  indicating  the  nature  of  the  objects  of  the 
Association  and  the  methods  it  applies  to  attain  them,  I  shall  go 
into  no  further  detail  with  reference  to  the  other  grave  questions 
which  have  been  dealt  with  in  its  Conferences  and  committees. 
I  shall  only  say  a  word  as  to  two  or  three  of  them. 

"  International  Patent  Law  has  received  great  attention  from  a 
committee  of  which  Mr.  Hinde  Palmer,  Q.C,  was  the  first 
chairman,  and  over  which  Mr.  Brown,  member  of  our  Imperial 
Parliament,  now  presides.  It  has  produced  two  masterly  reports 
and  made  its  influence  beneficially  felt  in  the  improvement  of  a 
measure  lately  adopted  by  the  German  Reichstag,  as  I  hope  it  will 
do,  during  the  progress  of  a  bill,  with  the  same  objects,  introduced 
into  England  by  the  Attorney-General.  Another  committee  has 
been  engaged  in  inquiries  as  to  the  laws  of  Copyright  of  various 
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ooantzies;  and  the  possibility  and  means  of  introducing  an  Inter- 
national Coinage  have  had  much  consideration. 

"  As  I  have  afaready  said,  whilst  matters  of  immediate  and  prac- 
tical importance  have  mainly  been  discussed.  Public  International 
Law  has  not  been  neglected  by  the  Association.  It  has  not  lost 
itself  in  the  doudland  of  speculative  thought  or  wandered  lar 
afield  in  search  of  a  Utopia,  but  it  has  been  busy  with  subjects  of 
substantial  interest  in  that  department 

^  At  the  instance  of  Professor  Sheldon  Amos,  the  vexed  question 
of  Maritime  Capture  has  been  raised  and  debated  with  great 
ability;  and  the  report  of  a  committee  upon  it,  under  his  presi- 
dency, will,  I  believe,  be  submitted  to  the  Conference. 

^  The  principles  of  Extradition  and  International  Criminal  Law 
were  largely  investigated  at  the  Hague  and  have  received  much 
elncidation  from  the  reports  of  distinguished  Dutch  jurists,  of 
whom  and  others  a  committee  upon  them  was  constituted  there. 

"  International  Arbitration,  as  a  means  of  settling  international 
dilutes,  has  been  the  subject  of  deliberations,  earnest  and  careful 
in  proportion  to  its  importance ;  and  the  Law  of  Collisions  at  Sea, 
originated  by  the  Board  of  Trade  in  England  and  adopted  by 
other  maritime  countries,  which  has  not  been  found,  in  some  re- 
spects, satisfactory,  has  been  examined,  with  a  view  to  its  improve- 
ment, by  a  committee  organized  under  the  direction  of  an  eminent 
American  judge. 

**  In  these  and  cognate  questions  the  work  of  the  last  twelve 
months,  conducted  with  sedulous  attention  and  assisted  by  an 
extensive  correspondenoe,  has  been  effective  and  gives  fair  promise 
for  the  future.  The  Coundl  report  to  us  that  the  year  1876-7 
'  has  been  one  of  greater  and  more  fruitful  activity  than  any  other 
in  the  annals  of  the  Association.' 

"  In  these  various  ways  good  service  has  been  done  and 
valuable  knowledge  accumulated  for  use  hereafter.  But  if  the 
Association  had  produced  no  other  advantage  than  that  de- 
rived from  the  assembling  of  men  of  various  tongues  and 
nations  with  a  view  to  advancing,  by  their  united  action,  the 
general  well-being,  it  would  have  been  entitled  to  the  approval  of 
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every  friend  of  peace  and  progress  in  the  world.  The  very  coming 
together,  from  distant  places  and  often  at  much  personal  sacrifice, 
of  so  many  persons  largely  engaged  in  professional  and  commer- 
cial pursuits,  is  warrant  at  once  of  their  real  interest  in  its  objects 
and  of  their  capacity,  in  their  several  spheres,  to  promote  those 
objects  with  intelligence  and  efficiency.  Heretofore,  it  would  not 
have  been  possible  that  such  meetings  as  that  which  I  address 
should  have  been  convened,  year  after  year,  in  the  various  centres 
of  culture  and  ^ergy  through  Europe.  The  conquests  of  science, 
'  annihilating  space  and  time,'  have  offered  no  more  precious  ad- 
vantage to  our  race  than  may  be  found  in  that  personal  com- 
munion of  the  inhabitants  of  far-divided  lands  which  may  induce 
amongst  them  mutual  trust,  mutual  respect  and  mutual  helpful- 
ness ;  which  may  destroy  national  antipathies,  the  noxious  growth 
of  ignorant  isolation,  substitute  in  their  stead  cordial  alliances  for 
the  common  benefit  and  so  promote  that '  federation  of  the  world ' 
towards  which,  although  the  selfish  instincts  and  ungovemed 
passions  of  humanity  may  delay  its  progress  and,  possibly,  prevent 
for  ever  its  full  accomplishment,  good  men  should  strive  with  all 
their  power. 

"  *  Nobody,'  said  the  late  lamented  Prince  Consort  of  England, 
*  who  has  paid  any  attention  to  the  peculiar  features  of  our  present 
era  will  doubt  for  a  moment  that  we  are  living  at  a  period  of  most 
wonderful  transition,  which  tends  rapidly  to  accomphsh  that  great 
end  to  which  all  history  points,  the  realization  of  the  unity  of 
mankind — not  a  unity  which  breaks  down  the  limits  and  levels 
the  peculiar  characteristics  of  the  different  nations  of  the  earth,  but 
rather  a  unity  the  result  and  product  of  those  very  national 
varieties  and  antagonistic  qualities.' 

"  Freedom  of  intercourse,  freedom  of  trade,  the  steam-engine 
and  the  telegraph  are  more  and  more  promoting  that  unity  every 
year  of  our  existence ;  and,  if  this  Association  can  advance  it,  even 
a  little,  by  harmonizing  the  relations  of  commerce,  increasing  the 
uniformity  of  law  and  making  nations  understand  the  value  of  re- 
ciprocity in  kindly  feehng  and-  friendly  offices,  we  shall  not  have 
laboured  altogether  in  vain. 
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^'Before  I  conclttde,  let  me  express  the  pleasure  we  all  expe- 
lience  in  aoceptiiig  the  hospitality  of  the  Chief  Magistrate  and  the 
people  of  this  ancient  and  noble  city,  renowned,  as  it  has  been 
for  ages,  in  commerce  and  art  and,  when  need  was,  in  war. 
Holding  a  foremost  place  amongst  the  trading  communities  of 
Europe,  it  has  kept  itself  well  abreast  with  all  economic  and  in- 
teUectoal  progress,  and  in  the  celebration  which  has  just  con- 
daded  in  honour  of  a  painter  who  filled  the  earth  with  his  labour 
and  his  fame  it  has  revived  the  memoiy  of  its  artistic  greatness 
hy  proclaiming,  with  generous  ostentation,  that  the  city  of  the 
Scheldt,  like  the  city  of  the  Amo,  has  boasted  many  an  illustrious 
citizen  on  whose  tomb  might  worthily  be  written  the  famous 
epitaph : — 

"  '  Tanto  nomini  nuUam  par  eulogiam  !' 

^  Our  assembling  in  this  place  has  a  peculiar  fitness.  The  most 
important  subject  of  our  inquiries  will  probably  be  the  assimi- 
lation of  the  law  of  General  Average — and  nowhere  could  it 
be  more  appropriately  discussed  Historians  doubt  whether  the 
modem  system  of  marine  insurance  was  organized  in  the  Italian 
cities  or  in  the  ports  of  the  North  Sea.  But  there  is  convincing 
evidence  that  it  was  established  in  Bruges,  in  13  lo,  under  a 
charter  of  the  Count  of  Flanders.  Although  it  may  have  been 
a  graft  on  the  ancient  Rhodian  sea-laws,  the  customs  of  merchants 
with  reference  to  it  were  first  reduced  to  legal  order  in  the  north 
of  Europe  by  Flemish  traders  at  Bruges,  at  that  time  the  great 
tntre^  of  sin  ample  commerce,  '  the  London  of  five  hundred 
years  ago.'  Antwerp  succeeded  to  the  maritime  supremacy  and 
distinguished  itself  by  codifying  its  usages  on  questions  of  General 
Average  so  far  back  as  1609.  You  will  find  them  lately  published 
in  the  '  Customs  of  the  Duchy  of  Brabant,'  by  M.  de  Long^,  the 
President  of  the  Cour  de  Cassation ;  and  those  old  customs  should 
not  escape  your  attention  when  you  are  considering  the  formation 
of  a  modem  law.  Do  not  such  historical  recollections  ciuiously 
connect  the  present  and  the  past  and  make  our  meeting  of  happy 
augury  ?    And  may  we  not  hope  that  its  successful  issue,  in  pro- 
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moting  an  auspicious  concord  amongst  commercial  nations,  will 
be  recorded  on  an  honourable  page  of  the  annals  of  Antwerp,  as 
having  been  fortunately  accomplished  here?" 

Election  of  Vice-Presidents  of  the  Conference  and  Members, 

Thereupon  the  following  gentlemen  were  chosen  Vice-Presidents 
of  the  Conference  : — Mr.  P,  J.  Bachiene,  Councillor  of  State,  of 
the  Hague;  Dr.  S.  Borchardt,  Judicial  Privy  Councillor,  of 
Berlin ;  M.  Th^dore  Engels,  Chairman  of  the  Belgian  Lloyd ; 
M.  D.  DE  Folleville,  Professor  of  Laws  at  the  University  of  Douai ; 
Mr.  H.  H.  Meier,  Chairman  of  the  North  German  Lloyd,  and 
Sir  Travers  Twiss,  Q.C,  D.C.L.,  F.R.S.,  of  London;  and  a 
/lumber  of  new  members,  whose  names  had  been  recommended 
by  the  Antwerp  Local  Committee,  were  duly  elected. 

Minutes  of  the  Bremen  Congress. 

The  Minutes  of  the  Bremen  Conference  of  1876  were  read  by 
Mr.  Oliver  Smith,  of  London,  one  of  the  Honorary  International 
Secretaries,  and  adopted. 

Report  of  the  Council, 

Sr  Travrrs  Twiss  presented  the  report  of  the  Council  for  the 
year  1876-7.  The  report  announced  the  accession  of  160  ordi- 
nary members  and  3  life  members  and  the  following  additions 
to  the  list  of  officers : — Honorary  Vice-Presidents :  for  the  United 
States  of  America:  The  Hon.  George  Bancroft,  late  Minister 
Plenipotentiary  at  the  Court  of  Berlin ;  for  Denmark:  J.  Nblle- 
MANN,  Minister  of  Justice ;  C.  F.  L.  Mourier,  President  of  the 
Supreme  Court ;  C.  S.  Klein,  Judge  of  the  Supreme  Court,  and 
A.  F.  Krieger,  late  Minister  of  Justice ; — Vice-Presidents :  for 
the  United  States  of  America:  The  Hon.  Bancroft  Davis, 
Minister  Plenipotentiary  at  the  Court  of  Berlin;  for  Canada: 
Sir  William  Young,  Chief  Justice,  Halifax ;yfer  Germany:  H. 
H.  Meier,  of  Bremen ;  for  Denmark :  N.  F.  Schlegel,  President 
of  the  Admiralty  Court ; — Members  of  the  Council :  T.  Aston, 
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Q.C, London;  T.  C  Engsls,  Antwop;  Dr.  A.  Hindbnburg, 
Advocate  of  the  Sapreme  Courts  Copenhagen ;  Dr.  F.  HiNSCUiua, 
Berlin ;  Corr  van  dxr  Maxrbn,  Brussels ;  A.  G.  Mosls,  Member 
of  the  German  Parliament,  Bremen ;  E.  van  Prborgh,  Antwerp ; 
Buigomaster  Dr.  F.  M.  C.  Ffeiffxr,  President  of  the  Senate, 
Bremen;  Dr.  F.  Sieveking,  Senator,  Hamburg,  and  Sir 
William  Thomson,  Glasgow.  The  obituary  mcluded  K.  EugIne 
Cauchy,  Member  of  the  Institute  of  France  (an  Honorary  Vice- 
President);  the  Hon.  J.  S.  Sanborn,  Judge  of  the  Court  of 
Appeal,  Montreal  (a  Vice-Pre^dent  for  Canada) ;  the  Duke  of 
Saldanha  (a  Vice-President  for  Portugal),  and  Judge  Emory 
Washburn,  of  Yale  College,  U.S.A.  (a  Member  of  the  Council). 
A  considerable  extension  of  the  Local  Committees  was  reported, 
as  also  especial  activity  on  the  part  of  the  Commission  upon  Bills 
of  Exchange  and  the  General  Average,  Patents  for  Inventions  and 
Copyright  Committees. 

Communications  ^c, 

Sn:  Travers  Twiss  also  read  a  letter  addressed  to  him  by  the 
Hon.  David  Dudley  Field,  of  New  York,  late  President  of  the 
Association,  in  which  Mr.  Field  said  : — ^  It  was  my  earnest  wish 
to  attend  the  Conference  of  the  Association  at  Antwerp  on  the 
aSdi  of  this  month ;  but  I  regret  that  engagements  that  could  not 
be  put  off  .  .  .  .  .  will  prevent  me.  Next  year,  however, 
I  hope  to  be  with  you.  Meantime,  I  desire  to  express  again  my 
life-long  devotion  to  the  cause  of  the  Association." 

Mr.  H.  D.  Jencken,  the  Honorary  General  Secretary,  laid 
upon  the  table  a  large  number  of  books,  treatises  and  miscella- 
neous publications  received  in  the  course  of  the  year,  and  submitted 
to  the  Conference  a  voluminous  correspondence,  including  im- 
portant communications  from  Lords  Cairns,  Derby  and  Hather- 
ley,  the  Hon.  George  Bancroft,  of  Washington,  U.S.A.,  the 
Cobden  Chib,  the  Statistical  and  Social  Inquiry  Society  of  Ireland 
and  the  American  Peace  Society ;  also  letters  expressive  of  regret 
at  being  unable  to  attend  the  meeting  from  the  following  members 
of  the  Association : — Count  Sclopis,  of  Turin,  Professor  Pieran- 
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TON!,  of  Naples,  Professor  Gneist,  of  Berlin,  Professor  Fitting, 
of  HaUe,  Mr.  C.  F.  L.  Mourier,  Chief  Justice  of  Denmark, 
and  Professor  Goes,  of  Copenhagen,  the  Hon.  D.  D.  Field  (con- 
tributing so^«  towards  the  American  subscriptions)  and  Judge 
Pbabody,  of  New  York,  the  Hon.  K  S.Tobey,  of  Boston,  U.S.A-, 
Professor  Konig,  of  Bern,  Baron  von  Kt)BECK  and  Dr.  Jaques,  of 
Vienna,  Professor  Aubert,  of  Christiania,  M.  Charles  Lucas, 
Member  of  the  Institute  of  France,  M.  FRiiDiftRic  Passy  and 
Professor  Gide,  of  Paris,  the  Hon.  John  Scott,  of  Alexandria, 
Sir  John  Lubbock,  M.P.,  and  Serjeant  Simon,  M.P. 

M.  Rolin-Jaequemyns,  Honorary  General  Secretary  of  the 
Institute  of  International  Law,  in  presenting  to  the  Conference 
the  Annuaire  of  that  society,  congratulated  the  Association  upon 
having  definitively  entered  upon  a  career  which  promised  to  be  of 
the  greatest  practical  utility. 

Vote  of  Thanks  to  the  President. 

A  vote  of  thanks  to  Lord  O'Hagan  for  his  able,  exhaustive  and 
eloquent  address,  proposed  by  Dr.  J*.  P.  Bredius,  of  Dordrecht, 
Member  of  the  Second  Chamber  of  the  States^General  of  Holland, 
was  passed  by  acclamation. 

Regulations  for  the  Conduct  of  Business, 

The  President  announced  that  the  following  rules  were  to  be 
observed  in  the  conduct  of  the  business  of  the  meeting  : — 

1.  Eveiy  speaker  shall  address  the  Conference  standing. 

2.  All  speeches  shall  be  limited  in  duration  to  lo  minutes, 

unless  an  extension  of  time  be  granted  by  the  Confer- 
ence, and  no  one  shall  be  heard  more  than  once  upon 
the  same  subject,  except  in  reply  or  explanation. 

3.  Not  more  than  15   minutes  shall  be  allowed  for  the 

reading  of  any  paper. 

4.  A  written  copy  of  every  resolution  shall  be  handed  in  to 

the  secretary. 
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5.  Each  member  may  use  his  own  or  the  English  or  French 
language ;  but  resolutions  shall  be  put,  and  the  minutes 
kepty  in  the  English  and  French  languages  only. 

MaHon  i^  Mr.  R  H.  Mbies.* 

Mr.  H.  H.  Meier,  Vice-President,  next  moved  : — 

"That    the    subject   of  General  Average    be    discussed    in 
Committee  in  a  separate  room/' 

The  motion  was  seconded  by  Mr.  £.  E,  Wendt,  of  London, 

and  carried 

Foreign  Judgments. 

The  Conference  now  proceeded  to  the  order  of  the  day,  and 
Dr.  T.  H.  Tristram,  Judge  of  the  Consistory  Court  of  London, 
read  a  paper  on  ^'  The  Execution  of  the  Judgments  and  Orders  of 
Foreign  Courts,"  of  which  the  substance  is  as  follows : — 

"  If  in  the  courts  of  all  civilized  countries  the  same  rules  of 
evidence  were  observed,  the  same  precedents  governed,  and  the 
same  principles  of  decision  obtained — ^if  the  constitution  of  the 
tribunals  of  each  nation  were  equaUy  satisfactory  to  all — people 
might  well  be  content  that  judgments  pronounced  against  them 
abroad  should  bind  the  rights  of  their  persons  or  their  property, 
wheresoever  situate.  As  it  is,  the  doctrine  of  Vattel  and  his 
followers,  adopted  by  England  and. Italy,  that  a  sovereign  state  is 
the  proper  arbiter  of  all  controversies  that  arise  within  it,  that 
other  nations  ought  to  respect  that  right,  and  that,  therefore,  the 
judicial  decisions  of  one  country  ought  to  be  enforced  in  another, 
must  be  taken  with  the  qualification,  advocated  by  Boullenois 
and  recognized  by  France  and  the  majority  of  civilized  countries, 
&at,  as  r^ards  transitory  actions,  a  judgment  given  in  one 
country  ought  not  to  be  conclusive  in  another  country  against  a 
foreign  defendant  who  has  not  subjected  himself  to  its  jurisdiction 
by  his  own  act,  unless  where  the  plaintiff  is  a  foreigner;  in  which 

•  Sec  pp.  57h6&-7I  and  75  it  stq. ;  cf.  also  pp.  20-23, 
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case  the  plaintiff  should  be  precluded  from  bringing  another  action 
in  respect  of  the  same  subject-matter.  This  should  be  the  rule, 
and  any  exception  should  be  provided  for  by  treaty  obligations  to 
be  entered  into  by  the  individual  nations. 

"  The  enforcement  of  the  judgments  and  orders  of  foreign  courts 
should,  however,  always  be  subject  to  the  following  provisions, 
the  justice  of  which  is  universally  admitted  by  jurists : — 

"  I.  That  the  court  pronouncing  the  judgment  sought  to  be 
enforced  is  competent  by  the  law  of  the  country  in  which  such 
judgment  was  pronounced  to  adjudicate  upon  the  question  in 
issue. 

"  2.  That  the  judgment  on  the  face  of  it  is  final. 

"  3.  That  the  judgment  is  not  bad  on  the  face  of  it 

**  4.  That  the  defendant  was  cited  in  the  action  in  which  the 
judgment  was  pronounced,  and  had  an  opportunity  of  being  heard 
in  his  defence. 

"  5.  That  the  judgment  has  not  been  obtained  by  fraud. 

'^  6.  That  the  judgment  is  not  contrary  to  the  public  policy  of 
the  state  in  which  it  is  sought  to  enforce  it 

"'Judgments'  should  include  interlocutory  orders  made  for  the 
payment  of  costs  or  otherwise. 

"  The  right  fonn  of  procedure  is  by  service  of  a  citation  and 
delivery  of  a  libel 

^*  Another  set  of  considerations,  however,  applies  to  judgments 
affecting  the  status  of  persons.'^ 

Another  paper  upon  the  same  subject  was  read  by  Mr.  J.  G. 
Alexander,  of  London. 

**  In  the  great  increase  of  commercial  relations  between  different 
nations  and  the  consequent  frequency  of  suits  affecting  property 
situated  in  different  jurisdictions,  it  is  manifestly  desirable  that 
there  should  be  some  fixed  and  general  rule  to  decide  how  fiu*  it 
shall  be  necessary  to  go  through  the  costly  and  often  lengthy 
process  of  legal  proof  in  each  of  two  or  more  different  countries. 

"  Now,  first,  the  practice  of  entirely  ignoring  foreign  judgments, 
which  is  that  of  Sweden  and  Norway,  is  to  be  condemned  both 
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for  every  other  reuon  and  as  entirely  opposed  to  the  comity  of 
Datt(Mi&  Secondly,  we  must  reject  the  principle  of  the  French 
Code — ^followed  by  Belgium,  Holland,  French  Switzerland  and 
Portugal — which,  in  the  absence  of  a  treaty  on  the  subject,  only 
allows  to  a  party  suing  upon  a  foreign  judgment  the  advanoge  of 
using  the  pleadings  and  evidence  taken  in  the  former  suit ;  this 
seems  to  proceed  upon  the  assumption  of  the  inefficiency  of 
foreign  tribunals;  and  the  same  may  be  said  of  the  law  of  the 
United  States  of  America,  according  to  which  foreign  judgments 
inf€rsonam  are  to  be  considered  merely  z&prim&facU  evidence 
which  may  be  countervailed  by  any  other  evidence  that  can  be 
adduced.  Nor,  thirdly,  can  the  system — that  of  Germany,  Austro- 
Hungary,  Denmark,  German  Switzerland  and  Spain — based  solely 
upon  reciprocity  be  commended.  It  is  as  fallacious  in  jurispru- 
dence as  in  political  economy  to  suppose  that  a  nation  suffers  by  a 
generous  policy.  The  maxim  interest  reipublicce  ut  finis  sit  litium 
applies  to  the  respuhlica  maxima  gentium, 

''  The  right  rule  is  supplied  by  the  English  law,  viz.  that,  subject 
to  certain  requirements  (agreeing  in  substance  with  provisions 
1-6  of  Dr.  Tristram,  v.  supra)^  foreign  judgments,  whether  in  rem 
ox  in  personam^  should  be  deemed  conclusive  and  enforced.  This 
is  upon  the  principle  stated  by  Baron  Parke  in  Williams  v,  Jones 
(13  M.  &  W.,  633),  that,  'where  a  court  of  competent  jurisdiction 
has  adjudicated  a  certain  sum  to  be  due  from  one  person  to 
another,  a  legal  obligation  arises  to  pay  that  sum,  on  which  an 
action  of  debt  to  enforce  the  judgment  may  be  maintained.'  The 
objection  to  the  present  practice  in  England,  the  delay  occasioned 
by  the  necessity  of  instituting  a  second  suit,  might  be  removed  by 
as  alteration  in  the  mode  of  procedure,  or,  as  suggested  by 
M.  Asser,  the  well  known  Dutch  jurist,  by  means  of  treaties 
providing  that  a  foreign  judgment  should  be  enforced  upon  the 
receipt  of  a  duly  authenticated  request  from  the  court  which 
pronounced  it,  without  any  fresh  trial" 

M.  E.  Clunet,  of  Paris,  editor  of  ih^JournaJ  du  Droit  Inter- 
national Priviy  spoke  in  defence  of  the  law  as  administered  in  the 
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French  courts.  In  France  there  was  strictness  in  theory,  but  the 
practice  was  liberal  and  proceeded,  in  fact,  upon'  the  principle 
enunciated  in  the  Italian  code.  Accordingly,  the  only  conditions 
really  required  were  competency  of  the  tribunal  from  which  the 
judgment  emanated,  due  citation  of  the  defendant  and  conformity 
of  the  judgment  with  public  order,  morahty  and  policy.  To  be 
sure,  it  would  be  better  if  this  principle  were  not  merely  acted 
upon  and  inserted  in  treaties,  but  embodied  in  a  positive  enact- 
ment 

M.  BoziRiAN,  Advocate  of  the  Court  of  Cassation  and  Senator 
of  France,  conceived  that,  where  the  laws  of  evidence  and  those 
portions  of  the  law  which  bore  upon  the  particular  case  were 
the  same  in  two  countries — or,  at  any  rate,  where  the  main  body 
of  the  laws  was  identical,  as  in  France  and  Belgium — ^there  was 
no  possible  reason  why  decrees  pronounced  in  one  of  them  should 
not  be  executed  in  the  other.  The  French  had  always  shown  the 
greatest  readiness  to  meet  other  nations  in  the  matter,  but  their 
advances  had  been  constantly  repelled,  notably  by  Belgium,  so 
that  they  now  had  conventions  upon  the  subject  only  with  Switzer- 
land and  Baden. 

Mr.  Charles  Clark,  Q.C,  observed  that  there  were  two 
extremes  to  be  avoided.  On  the  one  hand,  foreign  judgments 
ought  to  be  enforced,  on  the  other  hand,  their  enforcement  ought 
to  be  subject  to  real  guaranties. 

M.  JuLiEN  ScHAAR,  of  Brussels,  insisted  that  an  exception 
must  always  be  made  of  judgments  affecting  personal  status, 
especially  as  regards  marriage  and  divorce,  as  to  which  the  policy 
of  different  states  disclosed  the  widest  divergencies. 

The  Conference  having  being  addressed  upon  the  subject  by 
the  Hon.  }.  K  Leonard,  late  Judge  of  the  Supreme  Court  of 
Louisiana,  Mr.  W.  Griffith,  of  London,  M.  F.  Delvaux, 
Mionnieroi  the  Antwerp  bar.  Dr.  Spinks,  Q.C,  M.  Henri  Becker, 
Advocate  of  the  Court  of  Appeal  of  Paris,  and  Mr.  Percy 
W.  Bunting,  of  London,  and  Dr.  Tristram  and  Mr.  Alexander 
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laving  been  heard  in  reply,  Mr.  }.  Hindb  Palmer,  Q.C,  moved, 
seconded  by  Mr.  HL  W.  Freeland,  of  Chichester,  and  it  was 
resolved : — 

"*  That  the  papers  of  Dr.  Tristram  and  Mr.  Alexander  and 
the  subject  generally  be  referred  to  a  Committee,  with  in- 
structions to  prepare  a  draft  code.*' 

Lord  O'Hagan  expressed  a  hope  that  the  Conmiittee  upon  a 
subject  of  so  genera]  an  interest  .would  include  representatives  of 
as  many  nations  as  possible. 

A  Committee  was  afterwards  appointed,  consisting  of  the  fol- 
lowing gentlemen:  M.  Charles  Faider,  the  Belgian  Attorney- 
General  (Chairman),  Hon.  J.  E.  Leonard,  Member  of  the  U.S. 
Congress,  Sir  Travers  Twiss,  M.  Daniel  de  Folleville,  Mr. 
Joseph  Brown,  Q.C,  Dr.  A.  J.  How,  of  Amsterdam,  Mr.  Hinde 
Palmer,  M.  J.  C.  Colfavru,  of  Cairo,  Mr.  David  Murray,  of 
Glasgow,  M.  Clunet,  Dr.  Tristram  and  Mr.  Alexander,  with 
M.  JuLiEN  Schaar  as  Honorary  Secretary. 

The  Conference  adjourned  at  5  p.m. 

Friday,  August  31,  1877. 

Upon  the  Conference  reassembling  at  10  a.  m.  on  Friday,  August 
31,1877; 

The  Right  Hon.  the  President  in  the  chair ; 

The  minutes  of  the  previous  day  having  been  read  by  Mr. 
Oliver  Smith  and  confirmed ; 

T^  Obligation  of  Treaties — Treaties  as  Matter  of  the  Law  oj 

Nations, 

Mr.  Henry  Richard,  M.P.,  read  a  paper  upon  *'  The  Obliga- 
tion of  Treaties." 

"Treaties  are  the  solemn  promises  of  nations  and  must,  there- 
fore, be  held  binding,  unless  the  contracting  parties  are  released 

D 
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by  mutual  consent  But,  like  other  general  principles,  this  is 
susceptible  of  many  modifications.  Some  treaties,  for  instance, 
become  void  by  the  mere  course  of  events.  Those  made  under 
duress  are  clearly  invalid.  There  is,  however,  a  great  difficulty  in 
deciding  what  is  to  be  accounted  such  duress  as  will  justify  a 
breach  of  covenant.  When  an  engagement  is  extorted  by  violence 
or  menace  to  the  person  of  the  negotiator,  there  can  be  little 
hesitation  about  pronouncing  it  void.  But,  when  a  nation  or 
government  has  inflicted  upon  it  hard  conditions,  after  kn  unjust 
or  aggressive  war,  it  would  be  dangerous  to  say  that  it  is  under 
no  obligations '  to  observe  those  conditions.  It  is  certain,  how- 
ever, that  the  general  sentiment  of  mankind  would  be  disposed 
to  judge  very  leniently  of  a  violation  of  faith  under  such  cir- 
cumstances. But,  after  all  allowances  and  reservations  have  been 
made,  it  must  be  admitted  that  a  very  lax  morality  exists,  as  to 
the  observance  of  treaties,  even  where  there  is  no  reasonable 
ground  for  calling  in  question  their  substantial  validity.  The 
question  is  how  a  better  state  of  things  is  to  be  brought  about 
The  answer  is : — 

"  I.  By  parsimony  of  covenants  between  states.  In  propor- 
tion as  you  multiply  engagements,  you  multiply  possible  occa- 
sions for  misunderstanding.  As  Mr.  Moimtague  Bernard  says, 
scrupulousness  in  making  agreements  is  the  best  security  for 
the  faithful  performance  of  them.  We  may  regard  it  as  a  sign 
of  growing  morality  among  nations  when  governments  become 
chary  of  committing  themselves  to  contracts  of  indefinite  extent 
and  duration. 

"^  2.  By  making  treaties  for  a  limited  time  and  with  provisions 
for  revisal  at  stated  intervals.  No  doubt,  there  are  some  treaties 
that  must  be  permanent ;  such  as  treaties  of  cession,  boundary 
or  exchange  of  territory.  But,  generally  speaking,  Mr.  Mill  is 
right  •  Nations,'  observes  that  writer,  *  cannot  rightfully  bind 
themselves  or  others  beyond  the  period  to  which  human  foresight 
can  be  presumed  to  extend  \  thus  aggravating  the  danger  which, 
to  some  extent,  always  exists,  that  the  fulfilment  of  obligations  may, 
by  change  of  circumstances,  become  either  wrong  or  unwise.     I 
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am  not  aware  of  any  good  reason  why  engagements  reciprocally 
entered  into  between  nations  for  their  joint  advantage  should  not 
be  subject  to  periodical  renewal.  There  are  few,  if  any,  contracts 
between  nations,  the  terms  of  which  might  not  be  so  framed  as  to 
protect  either  party  from  sustaining  undue  loss  or  injury  in  case 
ofnon-renewaL' 

''3.  By  abstaining  from  imposing  oppressive  conditions.  To 
use  the  language  of  Kant,  we  should  not  at  the  end  of  a  war  make 
a  treaty  of  peace  which  contains  the  seeds  of  another  war.  If,  as 
is  often  alleged*,  the  object  of  war  should  be  to  establish  peace, 
this  rule  would,  undoubtedly,  be  observed. 

"  4.  By  introducing  a  clause  providing  for  some  judicial  and 
peaceable  means  of  settling  any  disputed  question  that  may  arise 
in  regard  to  the  matters  to  which  the  treaty  relates.  It  is  obvious 
that  honest  differences  of  opinion  may  arise  between  states,  as 
between  individuals,  as  to  the  construction  of  a  document  which 
they  have  mutually  signed — and  it  is  surely  wise  to  provide  for 
such  a  contingency  beforehand.** 

Dr.  J.  P.  Thompson,  of  Berlin,  followed  with  a  Paper,  "  Con- 
cerning Treaties  as  Matter  of  the  Law  of  Nations." 

"  Among  the  sources  of  the  law  of  nations  some  writers  assign 
to  treaties  the  high^^t  value,  others  the  lowest  These  dis- 
crepancies are  owing  to  the  fact  that,  while  some  parts  of  a  treaty 
are  ethical  and  declaratory,  others  are  merely  conventional  and 
stipulatory.  To  my  thinking,  there  certainly  are  indications  in 
modem  society  that  the  authority  of  the  ethical  portions  of 
treaties  will  eventually  overbalance  the  prescriptive  authority 
of  custom.  International  law  is,  as  Heffter  expresses  it,  the 
gauge  of  the  legal  consciousness  of  nations,  and  it  is  largely 
dependent  for  its  authority  upon  the  extent  to  which  it  adapts 
itself  to  the  advance  of  morality  and  civilization ;  but  this  is  most 
fully  manifested  by  the  contents  of  the  conventions  between 
nations.  At  the  present  rime  it  may  be  said  to  be  admitted, 
that:— 

"  I.— I.  No  treaty  can  be  of  peri)etual  obligation. 
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"  2.  No  treaty  is  obligatory  upon  any  but  the  signatories. 

"  3.  No  treaty  is  valid  which  is  contrary  to  the  natural  rights  of 
man  or  the  integrality  of  a  state  not  party  to  it 

"4«  A  treaty  is  void  which  contains  secret  clauses  nullifying 
its  open  professions. 

"II. — I.  Treaties  for  the  protection  of  society  against  crime 
are  good. 

"  2.  Treaties  tending  to  facilitate  the  peaceful  intercourse  of 
nations  are  valid 

''  3.  So  likewise  are  treaties  made  in  the  interests  of  humanity. 

"  4.  A  treaty  can  only  be  abrogated  by  the  methods  provided 
in  the  treaty  itself  or  by  consent. 

"  The  establishment  of  this  last  rule  arose  out  of  the  most 
recent  and  most  notorious  breach  of  it.  The  Treaty  of  Paris 
of  1 85  6,  incorporating  an  express  provision  for  mediation  as  a 
guarantee  against  a  renewal  of  war  upon  the  Ea^em  Question, 
marked  out  a  new  era  in  the  law  of  nations ;  and  the  Decla- 
ration annexed  to  it,  abolishing  privateering,  defining  blockade 
and  establishing  the  immunity  of  goods  not  contraband  of  war, 
would  seem  to  be  a  final  authority  in  international  law,  since, 
in  addition  to  the  seven  Powers  which  signed  it,  about  forty 
States  have  given  in  their  adhesion  to  its  principles.  Unfor- 
tunately, however,  the  Treaty  contained^  that  which  made  it 
certain,  sooner  or  later,  to  be  infringed.  The  germs  of  future 
repudiation  lay  in  the  admission  of  Turkey,  without  probation  or 
qualification,  to  the  concert  of  the  Powers,  with  pledges  to 
respect  the  independence  and  the  territorial  integrity  of  the 
Ottoman  Empire,  and  in  the  neutralization  of  the  Black  Sea. 
What  was  inevitable  happened  In  1870  the  Emperor  of  Russia 
refused  to  be  any  longer  bound  by  the  Treaty,  so  far  as  it 
restricted  his  sovereign  rights  in  the  Black  Sea.  This  act  led, 
however,  to  one  good  result,  the  recording  of  a  solemn  declara- 
tion by  the  remaining  parties  to  the  Treaty,  that  *  it  is  an 
essential  principle  of  the  law  of  nations  that  no  power  can 
release  itself  from  the  obligations  of  a  treaty  save  with  the  assent 
of  the  contracting  parties.' 
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'*  What  is  the  sanction  of  public  faith  ?  The  moral  sentiment  of 
jttst  men ;  and  this  should  be  expressed  in  a  broad  international 
compact  embodying  the  principles  accepted  by  all ;  and,  a  rational 
and  moral  mode  of  setding  international  disputes  being  prescribed 
by  a  compact  between  the  powers,  such  compact,  however,  to  be 
subject  to  their  joint  revision  and  amendment,  let  war  be  reserved 
as  the  final  penalty  for  a  breach  of  international  faith." 

Dr.  Bredfus  thought  that  a  great  advance  would  have  been 
made  when  the  right  of  declaring  war  should  no  longer  reside 
in  the  sovereign,  but  in  the  legislative  assemblies,  which  ema- 
nated directly  from  the  peoples.  Under  even  the  most  liberal 
constitutions  this  formidable  power  was  vested  in  the  head  of  the 
state  and  not  in  the  representatives  of  the  body  of  the  nation. 
Beyond  all  doubt,  arbitration  was  the  only  proper  mode  of  settling 
disputes  between  natioiis.  A  collective  war  upon  a  nation  which 
violated  its  most  solemn  engagements  was  not  so  much  a  war 
properly  so  called  as  a  legal  exercise  of  force  in  the  execution  of 
the  lawful  decrees  of  justice. 

M.  L.  GoiiUND,  of  Paris,  asked  who,  in  practice,  would  carry 
these  sentences  into  effect  Some  of  the  nations  would  refuse  to 
embark  in  an  undertaking  which  did  not  concern  them  in  parti- 
cular, while  identity  of  interests  might  lead  others  to  espouse  the 
cause  of  the  wrong-doer. 

Professor  Sheldon  Amos,  of  London,  Mr.  Charles  Clark,  Q.C, 
Mr.  Griffith,  Dr.  C.  H.  Malcom,  of  Newport,  Rhode  Island, 
U.S.A.,  delegate  of  the  American  Peace  Society,  Mr.  Freeland 
and  Mr.  Alexander  also  spoke  upon  the  subject,  and  Mr.  Richard 
and  Dr.  Thompson  replied. 

Lord  O'Hagan  having  thanked  Mr.  Richard  and  Dr.  Thomp- 
son for  their  carefully  considered  disquisitions.  Mr.  Bunting 
moved  : — 

"  That  the  members  of  this  Conference  are  of  opinion  that  all 
future  international  \reaties  should  contain  an  arbitration 
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clause,  and  this  Conference  would  hereby  respectfully,  yet 
earnestly,   urge  the  adoption  of  this  principle  upon  the 
statesmen  of  all  nations.* 
The  resolution  was  seconded  by  Dr.  Bredius  and  passed. 

Bills  of  Exchange.'^ 

M.  Daniel  de  Folleville,  Vice-President,  in  the  chair. 

Dr.  S.  BoRCHARDT,  a  member  of  the  "  International  Committee 
upon  Bills  of  Exchange"  appointed  at  the  Hague  in  1875,  in 
presenting  to  the  meeting  the  report  of  that  committee,  observed 
that  his  remarks  had  been  to  a  considerable  extent  anticipated  by 
the  opening  address  of  the  Right  Hon.  Presidentt  He  was  able, 
however,  to  add  to  what  the  noble  lord  had  said,  that  the  resolu- 
tions passed  at  the  last  annual  Conference  of  the  Association,  in 
the  form  of  20  articles  embodying  the  principles  iipon  which  it 
was  thought  that  an  international  code  of  bills  of  exchange  should 
be  based,  had  met  with  the  approval  of  jurists,  merchants  and 
bankers  in  the  principal  countries  of  the  civilized  world.  Early 
in  the  present  year  an  international  commission  had  been  in- 
structed by  the  governments  of  the  three  Scandinavian  kingdoms 
to  draft  a  common  law  of  bills  of  exchange  for  Denmark,  Sweden 
and  Norway.  He  was  proud  to  say  that  the  presidents  of  the 
three  sections  of  the  Scandinavian  commission,  Dr.  Klein,  Judge 
of  the  Supreme  Court  of  Denmark,  Mr.  Bergstrom,  formerly 
Swedish  Minister  of  the  Interior,  and  Professor  Aubert,  of 
Christiania,  were  all  members  of  the  Association.  The  resolutions 
had  been  brought  to  the  notice  of  this  commission,  which  had 
approved  of  thenu 

It  was  now  proposed  to  submit  to  the  meeting  six  further 
articles,  supplementary  to  those  adopted  at  Bremen  in  1876. 
The  new  articles  were  drafted  by  the  members  of  the  committee 
present  at  Antwerp,  viz,  : — Sir  Travers  Twiss  (Chairman),  Dr. 
HiNDENBURG,  of  Copenhagen,  Dr.  How,   of  Amsterdam,  and 

♦  f^^  Appendix, 
t  CC.pp.  17-20. 
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Dr.  BoRCHAROT,  assisted  by  Mr.  F.  R.  Coudert,  Delegate  of 
the  Chamber  of  Commerce  of  New  York,  M.  de  Foll^ville, 
Senator  Dr.  Sieveking,  of  Hamburg,  Mr.  H.  *H.  Meier,  Dr. 
Bredius,  Mr.  R  E,  Wendt,  Mr.  J.  Rand  Bailey,  and  Mr. 
Jencken,  Honorary  Secretaries,  with  Mr.  Oliver  Smith  as 
Honorary  Secretary  to  the  Antwerp  Committee.  They  were  as 
follows  :* — 


•  I.  La  validity  d'unc  Icttre  de 
change  ne  doit  pas  d^pendre  de  la  for- 
mality do  timbre. 

2.  £n  cas  de  refos  d'acceptation  ou 
en  cas  d'acceptation  conditionnelle, 
le  porteor  de  la  lettre  de  change  a 
one  action  recarsoire  immediate  contre 
le  tireur  et  les  endosseurs  poor  le 
puement  da  mootant  de  la  lettre  et 
de  scs  frais,  d<fdaction  faite  de  I'es- 
oompte. 

3.  En  cas  d'insoWabilit^  de  I'ac- 
ceptenr,  survenue  avant  I'^eheance  de 
la  lettre  de  change,  le  porteur  a  une 
action  recnisoire  imm^iate  contre  le 
tirenr  et  les  endosseurs  pour  le  paie- 
ment  da  montant  de  la  lettre  et  de  ses 
frats,  deduction  faite  de  Tescompte. 

4.  Le  donneur  d'aval  est  solidaire- 
ment  reiponsable  avec  la  personne 
do&t  il  a  garanti  la  signature. 

5.  Toates  actions  relatives  anx 
lettres  de  change  contre  Paccepteur 
se  prescriront  par  trois  ans  k  compter 
du  jour  de  T^heance.  Les  actions 
contre  le  tireur  et  les  endosseurs  se 
pRscriroot  par  dix-huit  mois  seule- 
ment  k  partir  de  I'^h^ance.  Les 
mdmes  r^lesde  prescription  regleront 
les  actions  contre  les  garants.  Toute 
stipulation  contraire  dans  la  lettre  de 
change  seia  nolle  et  non  avenue. 

6.  La  capacity  d*un  etranger,  en 
mati^  de  lettre  de  change,  est,  en 
general,  r^glee  d'apr^  son  statut  per- 


1.  Die  Giiltigkeit  des  Wechsels 
kann  nicfat  von  der  Verwcnduiig  des 
Stempels  abhangig  geomcht  werden. 

2.  Im  Falle  der  verwcigerten  An- 
nahme  oder  dner  bcdingten  Annahroe, 
hat  der  Wechselinhaber  sofort  den 
Regress  gegen  den  Ausstellcr  imd  die 
Indossanten  auf  Zahlung  der  rer- 
schriebenen  Summe  und  der  Auslagen, 
abziiglich  des  Diskontos. 

3.  Im  Falle  einer  Zahlungseinstel* 
ling  des  Acceptanten  vor  dem  Verfall- 
tage  des  Wechsels,  hat  der  Wechsel- 
inhaber sofort  den  Regress  gegen 
den  Aussteller  und  die  Indossanten 
anf  Zahlung  der  verschriebenen 
Summe  und  der  Kosten,  abziiglich  des 
Diskontos. 

4.  Der  Biirge  (per  aval)  haftet 
wechselmassig  und  solidarisch  mit 
derjeningen  Person,  fur  welche  er 
sich  verbiirgt  hat. 

5.  Der  wechselmassige  Anspruch 
gegen  den  Acceptanten  verjahrt  in 
drei  Jahren,  vom  Verfalltage  des 
Wechsels  an  gerechnet.  Der  wechsel- 
massige Anspruch  gegen  den  Aus- 
steller und  die  Indossanten  veijiihrt  in 
achtzehn  Monaten,  vom  Verfalltage 
des  Wechsels  an  gerechnet.  Dieselben 
Vorschriften  der  Verjahrung  finden 
auf  den  Biirgen  Anwendung.  Jede  im 
Wcchsel  enthaltene  entgegengesetzte 
Bestimmung  ist  nichtig. 

6.  Die  Fahigkeit  eines  Auslanders» 
wechselmassige  Verbindlichkeiten  zu 
iibemehmen,  wird  nach  den  Gesetzen 
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**  I.  The  validity  of  a  Bill  of  Exchange  shall  not  be  affected  bj 
the  absence  or  insufficiency  of  a  stamp. 

"  2.  In  case  of  dishonour  for  non-acceptance  or  for  conditional 
acceptance,  the  holder  shall  have  an  immediate  right  of  action 
against  the  drawer  and  the  indorsers  for  payment  of  the  amount 
of  the  bill  and  expenses,  less  discount 

**  3.  Where  the  acceptor  shall  have  committed  an  act  of  bank- 
ruptcy before  due  date,  the  holder  shall  have  an  immediate  right 
of  action  against  the  drawer  and  indorsers  for  payment  of  the 
amount  of  the  bill  and  expenses,  less  discount 

''  4.  The  surety  upon  the  bill  {donnmr  davat)  shall  be  primarily 
liable  with  the  person  whose  surety  he  is. 

"  5.  The  period  for  the  limitation  of  actions  upon  a  Bill  of 
Exchange  shall  be  three  years  from  due  date  as  against  the 
acceptor  and  eighteen  months  from  due  date  as  against  the 
drawer  and  indorsers,  any  agreement  to  the  contrary  upon 
the  bill  itself  notwithstanding;  and  the  same  rules  shall  apply 
to  their  respective  sureties  upon  the  bill  (dormeurs  d*avat), 

"  6.  The  capacity  of  a  foreigner  to  contract  by  means  of  a  Bill 
of  Exchange  shall  be  governed  by  the  law  of  his  country ;  but  a 
foreigner  who  enters  into  a  contract  of  exchange,  being  incapable 
of  binding  himself  by  such  a  contract  in  his  own  country,  shall 
be  bound,  if  he  is  capable  of  binding  himself  by  such  a  contract 
under  the  law  of  the  country  in  which  he  contracts." 

The  first  of  these  articles  was  intended  to  meet  the  case,  not 
unfrequent  in  England  and  Russia,  of  a  foreigner,  upon  present- 
ing a  bill  for  which  he  had  given  value,  being  told  that,  being  ' 


sonnel.  Toatefois  P^ranger,  lorsqu'il  des  Staates  beurtheilt,  wdchem  der- 
contracte  des  ei^gagements  se  ratta-  selbe  angehort.  Jedoch  wird  ein  nach 
chant  k  la  lettre  de  change,  dans  on  den  Gesetzen  seines  Vaterlandes 
pays  autre  que  le  sien,  est  r^  par  nicht  wechselfahiger  Auslander  durch 
les  lois  de  ce  pays,  sans  pouvoir  in-  Uebemahme  von  Wechselverbindlich- 
voquer  sa  loi  nationale.  keiten  im    Inlande  verpflichtet,   in- 

sofem  er  nach  den  Gesetzen  des  In- 
landes  wechselPahig  ist. 
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unstamped  or  bearing  a  wrong  stamp,  it  was  only  so  much  waste 
paper. 

Articles  2  and  3  agreed  with  the  laws  of  England  and  the  United 
States  of  America,  which,  though,  possibly,  less  logically  conse- 
quent, as  regarded  these  particular  provisions,  than  the  laws  of 
France,  Germany  and  most  other  countries,  appeared  to  be  pre- 
ferred in  practice.  The  conflict  of  the  two  systems  rendered  the 
question  of  the  right  of  recourse  for  dishonour  before  due  date 
one  of  extreme  difficulty.  The  theory  on  the  one  side  was  that  the 
drawer  undertook  two  things :  (i)  acceptance,  (2)  payment,  by 
the  drawee ;  therefore,  upon  a  breach  of  part,  the  holder  had  a 
right  to  regard  the  whole  contract  as  at  an  end.  The  other  side 
said  that  the  essence  of  the  obligation  was  payment  at  due  date, 
and  that  a  default  in  what  was  merely  collateral  ought  not  to 
confer  a  right  to  the  strongest  kind  of  remedy,  where  a  weaker 
one  was  available. 

The  fourth  article  grafted  an  exception  upon  the  civil  law,  but 
in  that  respect  it  resembled  the  rest  of  the  law  of  bills  of  exchange, 
which  was  in  its  nature  altogether  exceptional. 

The  fifth  dealt  with  a  point  upon  which  the  introduction  of 
uniformity  into  the  laws  of  nations  would,  in  no  instance,  involve 
departure  from  principle. 

No.  6  would,  for  instance,  prevent  an  Englishman  in  Spain  or 
a  Spaniard  in  England,  if  of  the  age  of  twenty-one  years,  from 
evading  liability  by  pleading  that,  being  under  twenty-five,  he  was 
an  infant  by  the  Spanish  law. 

The  severaf  articles  were  then  put  to  the  vote. 

Nos.  I,  2,  4  and  6  were  accepted  without  debate. 

Upon  article  3  there  was  a  diversity  of  opinion  as  to  the  man- 
ner m  which  the  insolvency  on  the  part  of  the  acceptor  should 
be  evidenced 

M.  JuLiEN  ScHAAR  and  others  maintained  that  nothing  short 
of  adjudication  in  bankruptcy  ought  to  suffice — this  by  reason  of 
the  hardship  to  the   drawer  and   indorsers,  against  whom  the 
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remedy  of  the  holder  was  accelerated,  a  result  which  might  at 
any  time  have  the  most  disastrous  influence  upon  the  credit  and 
stability  of  commercial  houses. 

Mr.  Oliver  Smith  supported  the  opposite  view.  The  article, 
he  said,  contemplated  the  constructive  happening  of  that  of  which 
the  actual  happening  was  provided  for  in  the  preceding  one.  If, 
in  each  instance,  we  were  to  wait  until  adjudication,  proceedings 
in  bankruptcy  would  be  multiplied,  and,  yet,  in  nine  cases  out  of 
ten,  our  object  would  not  be  attained. 

In  the  result  a  division  took  place,  and  the  article  was  de- 
clared to  be  carried. 

Article  5  gave  hse  to  considerable  discussion,  in  which  Mr. 
David  Murray,  of  Glasgow,  M.  Henri  Becker,  M.  Louis  van 
Calster,  of  Antwerp,  M.  Schaar,  Dr.  Borchardt,  M.  Del- 
VAUX,  Mr.  Jencken,  M.  Goirand  and  Dr.  How  took  part  The 
term  of  three  years  was  regarded  by  several  speakers  as  too  short 
to  raise  a  presumption  of  payment  in  favour  of  the  acceptor, 
while  some  considered  that  the  space  of  eighteen  months  allowed 
of  too  great  remissness  on  the  part  of  the  holder  in  enforcing  his 
rights  against  the  drawer  and  indorsers.  Eventually,  an  agree- 
ment appearing  to  be  out  of  the  question  as  to  either  the  proper 
period  for  the  limitation  of  actions  or  the  time  from  which  such 
period  ought  to  commence  to  run,  whether  from  due  date  or  pro- 
test or  notice,*  Dr.  Borchardt  moved  : 

"  That  the  question  of  the  limitation  of  actions  upon  Bills  of 
Exchange  be  temporarily  postponed  for  further  considera- 
tion." 

The  motion  was  seconded  by  Mr.  Oliver  Smith  and  carried. 

*  Cf.  Appendix,  pos/,  p.  104,  Art  19. 
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Bankruptcy, 

Mr.  Jenckbn  communicated  the  contents  of  an  essay  '*  On  the 
Assimilation  of  the  Bankruptcy  Laws  of  Different  Nations.*' 

"  It  often  happens  that  at  the  time  of  his  bankruptcy  an  insolvent 
person  possesses  property  in  several  countries,  and  that  his  liabili- 
ties arise  upon  contracts  made  under  a  variety  of  jurisdictions. 

*'  The  complications  attendant  on  such  a  state  of  things  may  be 
naost  conveniently  treated  under  three  heads : — 

*'  I.  The  operation  of  an  adjudication  in  bankruptcy  upon  (a) 
the  person,  (b)  the  estate — of  the  debtor ; 

"  2,  The  priorities  of  creditors ; 

"3.  The  effect  of  the  order  of  discharge  upon  (a)  the  bankrupt, 
{p)  his  property. 

*^  I.  The  laws  of  most  of  the  United  States  of  America  and  the 
Gemian  and  French  Commercial  Codes,  with  the  cognate  legal 
systems,  regard  a  bankruptcy  adjudicated  abroad  merely  in  the 
light  of  a  foreign  judgment,  for  the  enforcement  of  which  the 
fmiM  rei  sita  must  be  set  in  motion.  In  England,  on  the  other 
band,  a  bankruptcy  is  deemed  a  bankruptcy  everywhere  and  for 
all  purposes;  so  that  the  trustee  under  a  foreign  adjudication 
takes  dejure  all  the  property — or,  at  least,  the  movables — of  Uie 
debtor,  subject  always  to  charges  and  equities. 

*'  2.  Priorities  constitute  an  inexhaustible  source  of  litigation. 
The  English  law  presumes  an  assignment  to  the  trustee  as  from 
the  date  of  the  bankruptcy.  Elsewhere,  except  when  there  is  a 
mortgage  or  lien,  qui  friar  est  tempore^  potior  est  jure  appears  to 
be  the  rule  most  generally  recognized.  In  this  connection, 
Puffendorl's  and  von  Savigny's  recommendations  of  ancillary 
bankruptcies  seem  to  be  well  deserving  of  consideration. 

"  3,  Here  again  the  laws  of  England  and  those  of  most  other 
countries  are  ifi  conflict  Under  the  former  a  discharge  is  ab- 
solute; under  the  latter  it  has  no  extra-territorial  effect.  The 
American  canon  is  well  stated  by  Wharton  :  a  discharge  only 
affects  parties  contracting  within  the  state  or  proving  in  its  courts. 
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Serious  perplexities  and  curious  anomalies  arise  in  cases  governed 
by  the  lex  loci  contractus, 

"  At  present  the  same  person  may  be  hopelessly  insolvent  in 
one  country,  partially  relieved  in  another  and  solvent  in  a  third." 

After  expressing  a  hope  that  uniformity  and  order  might  some 
day  take  the  place  of  the  multifariousness  and  confusion  which 
now  prevailed,  Mr.  Jencken  moved  : — 

"That  a  committee  be  appointed  to  gather  information  upon 
the  subject  of  the  Bankruptcy  Laws  of  different  nations 
and  to  report  the  result  of  its  labours  to  the  next  Con- 
ference." 

M.  Delvaux  seconded  the  motion,  which  was  carried.* 

The  Conference  adjourned  at  s  p.m. 

Saturday,  September  i,  1877. 

The  Conference  reassembled  at  lo  a.m.  on  Saturday,  Sep- 
tember I,  1877  ;  the  Right  Hon.  Lord  O'Hagan  in  the  chair. 

The  minutes  of  the  previous  day  were  read  by  Mr.  Oliver 
Smith  and  approved. 

Continuous  Voyages— Belligerent  Maritime  Law, 

Sir  Travers  Twiss  then  read  a  paper  on  "The  Doctrine  of 
Continuous  Voyages,  as  applied  to  Contraband  of  War  and 
Blockade,  contrasted  with  the  Declaration  of  Paris  of  1856."  In 
this  paper  the  learned  author  gave  his  reasons  for  disapproving  of 
the  judgments  of  the  Supreme  Court  of  the  United  States  in  the 
cases  of  the  Bermuda  (3  Wallace,  American  Reports,  515)  and 
the  Springbok  and  her  Cargo  (5  Wallace,  i). 

In  these  cases,  decided  during  the  Southern  Rebellion,  the 

*  The  Executive  Council  has  since  appointed  a  Committee  upon  Bank- 
ruptcy, consisting  of  the  following  members : — Senator  Dr.  Sieveking,  of 
Hamburg ;  M.  CoRR  van  der  Maeren,  of  Brussels ;  Mr.  F.  R.  CotJDKRT, 
of  New  York ;  Dr.  Hindenburr,  M.  de  Folleville  and  M.  Delvaux  ; 
Honorary  Secretory  :  Mr.  Jenckkn. 
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Supreme  Court  held  that  a  belligerent  might  confiscate  as  lawful 
prize  of  war,  at  any  point  of  a  voyage  of  a  neutral  ship  from  one 
neatnd  port  to  another,  military  stores  belonging  to  a  neutral,  if 
suspected  to  be  intended  for  transshipment  at  the  neutral  port  to 
la  enem/s  port,  and  neutral  goods  of  any  kind,  if  suspected  to 
be  intended  in  like  manner  for  transshipment  to  an  enemy's  port 
under  blockade.  These  rulings  were  based  upon  a  fiction  of  law, 
that,  notwithstanding  the  voyage  of  the  ship  itself  was  to  termi- 
nate at  the  neutral  port,  the  goods  might  be  considered  to  be 
embarked  on  a  continuous  voyage  to  an  enemy's  port. 

*'  This  fiction  of  continuous  voyages,  as  applied  to  contraband 
of  war  and  breach  of  blockade,  is  not  altogether  a  novel  inven* 
ticHL  It  is  a  new  graft  upon  an  old  stock,  a  doctrine  introduced 
by  Lord  Stowell,  which  was  itself  an  expansion  of  what  has 
been  termed  *The  Rule  of  the  War  of  1756.'  That  rule  laid 
down  that  it  was  inconsistent  with  neutrality  for  the  subject  of  a 
neutral  state  to  interpose  in  time  of  war  in  a  trade  between  a 
belligerent  state  and  its  colonies,  when  the  neutral  was  forbidden 
by  the  laws  of  that  belligerent  to  pursue  such  trade  in  time  of 
peace;  such  interposition  being  treated  by  the  adverse  belli- 
gerent as  succour  to  the  enemy  in  relief  of  his  trade.  Towards 
the  end  of  the  last  century,  when  such  a  trade  was  no  longer 
forbidden  in  time  of  peace  by  the  mother  cotintry.  Lord  Stowell 
extended  the  rule  in  time  of  war  to  importations  made  by  a 
belligerent  from  his  colonies  to  the  mother  country  through  a 
colourable  transshipment  of  the  goods  at  a  neutral  port  But, 
whilst  Lord  Stowell's  object  was  to  put  an  end  to  an  abnormal 
trade  carried  on  by  neutrals  in  aid  of  the  enemy's  commerce,  and  he 
was  careful  never  to  condemn  the  neutral  trader,  unless  the  hostile 
character  of  the  adventure  was  conclusively  established  by  the 
goods  being  captured  on  their  ulterior  voyage  to  the  enemy's 
port,  the  prize  courts  of  the  United  States  have  condemned 
neutral  property,  whilst  it  was  actually  on  a  voyage  from  one 
neutral  port  to  another,  and  when  an  ulterior  destination  of  such 
goods  to  an  enemy's  port  was  only  matter  of  conjecture. 

''Before  the    Southern  Rebellion    the    prize    courts    of   the 
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United  States,  equally  with  the  prize  courts  of  Great  Britain,  in 
cases  where  a  neutral  port  was  ascertained  to  be  the  actual 
destination  of  a  neutral  ship  on  the  voyage  on  which  she  was 
captured,  were  accustomed  to  decree  the  release  of  both  the  ship  ' 
and  her  caigo,  if  the  cargo  was  neutral  property,  and  allowed  no 
inquiry  to  be  prosecuted  as  to  the  contingent  destination  of  the 
cargo  after  it  had  been  landed  at  the  neutral  port  Both  Great 
Britain  and  the  United  States  confined  themselves,  moreover,  to 
enforcing  the  rule  laid  down  by  the  States-General  of  the 
United  Provinces  in  1630,  that  a  ship  actually  bound  for  a  port 
known  to  be  blockaded  might  be  rightfully  captured  at  any  point 
of  her  actual  voyage  to  that  port  and  forfeited  with  h6r  cargo  as 
good  prize. 

"  The  war  now  raging  in  the  East  of  Europe  gives  to  questions 
affecting  the  rights  of  neutral  commerce  a  peculiar  interest  at  the 
present  moment,  and,  if  serious  changes  have  been  introduced  by 
a  Great  Power  in  administering  the  law  of  maritime  prize  as 
respects  contraband  of  war  and  blockade,  it  behoves  neutral 
merchants  to  make  themselves  acquainted  with  those  changes 
and  neutral  governments  to  determine  whether  they  will  ac- 
quiesce in  them  or  not 

"  It  was  an  avowed  object  of  the  powers  which  took  part  in 
drawing  up  the  Declaration  of  Paris  of  1856  to  establish  uni- 
formity of  doctrine  on  the  subject  of  the  rights  and  duties  of 
belligerents  and  neutrals  on  certain  questions  of  maritime  prize 
law;  and  it  is  obvious  that  the  Declaration  will  be  little  more 
than  a  snare  to  neutrals,  unless  a  uniform  ratio  decidendi  shall  be 
observed  by  prize  courts  as  regards  the  interpretation  to  be  given 
to  the  terms  *  contraband  of  war*  and  'breach  of  blockade' 
with  special  reference  to  the  character  of  the  actual  voyage 
in  which  a  neutral  ship  may  be  engaged  at  the  time  of  her 
capture  by  a  belligerent  cruiser.  If  prize  courts  are  to  be 
permitted  to  frame  their  judgments  upon  conjectures  as  to  an 
ulterior  destination  of  the  cargo,  the  burden  of  proof  cast  upon 
the  neutral  merchant  will  be  much  heavier  than  at  present  and 
will  in  many  cases  be  most  oppressive. 
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"  Further,  the  doctrine  of  ^  prospective  continuity/  as  applied  by 
the  Supreme  Court  of  the  United  States  to  the  transport  of  mer- 
chandise on  the  high  seas  in  neutral  vessels,  opens  wide  the 
floodgates  of  visitation  and  search,  which  it  was  one  object  of  the 
Declaration  of  Paris  partially  to  close,  and,  instead  of  tending 
to  localize  the  future  operations  of  maritime  warfare,  it  is  calcu- 
lated to  extend  them  over  every  sea.  For  instance,  under  the 
second  article  of  the  Declaration  of  Paris,  the  neutral  flag  covers 
enem/s  goods  with  the  exception  of  contraband  of  war.  Under 
the  third  article,  neutral  goods,  with  the  exception  of  contraband 
of  war,  are  not  liable  to  capture  under  the  enemy's  flag.  But, 
under  the  general  law  of  nations,  no  neutral  goods  were  contraband 
of  war,  unless  they  were  shipped  on  board  of  a  vessel  actually 
going  to  an  enemy's  port  or  to  enemy's  ships.  Whereas,  under 
the  doctrine  of  the  Supreme  Court,  the  actual  destination  of  a  ship 
to  a  neutral  port  will  be  no  criterion  of  the  goods  not  being 
contraband ;  and,  although  the  neutral  ownership  of  both  ship  and 
caigo  may  be  beyond  doubt,  the  ship  will  be  liable  to  be  sent  into 
port  by  a  belligerent  cruiser  for  a  judicial  inquiry  as  to  the  ulterior 
destination  of  the  cargo  after  its  arrival  at  the  neutral  port  With 
r^ard  to  blockade,  the  maritime  world  has  still  to  await  a  judicial 
interpretation  of  the  fourth  article  of  the  Declaration  : '  Blockades, 
in  order  to  be  binding,  must  be  efiective,  that  is  to  say,  maintained 
by  a  force  suflBcient  really  to  prevent  access  to  the  coast  of  the 
enemy.'  It  has  been  thought  by  most  jurists  that  the  object  of 
this  article  was  to  abolish  paper  blockades,  in  other  words,  to 
protect  a  neutral  vessel  and  its  cargo  from  capture  and  condenma- 
tion,  unless  it  was  destined  to  a  port  actually  blockaded  by 
vessels  cruising  sufficiently  near  to  prevent  access  to  it ;  but,  under 
*the  prospective  theory  of  continuous  voyages,'  every  neutral  port 
to  which  a  neutral  cargo  may  be  consigned  in  a  neutral  vessel 
would  become  a  virtually  blockaded  port,  if  a  belligerent  should 
be  entitled  to  hold  that  it  is  a  port  from  which  the  cargo  may 
possibly  be  transshipped  into  another  vessel  which  will  attempt  to 
nm  the  blockade,  and  that,  accordingly,  it  may  be  seized  and 
confiscated  for  a  constructive  breach  of  blockade,  whilst  on  its 
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way  to  the  neutral  port  Upon  this  subject,  Professor  Bluntschli 
has  remarked :  *  If  this  view  should  prevail  in  practice,  neutral 
trade  ivill  be  more  imperilled  than  by  paper  blockades';  and 
Mr.  Evarts,  now  Secretary  of  State  of  the  United  States,  has 
said :  *  The  rule  thus  established  gives  to  the  cruisers  and  prize 
courts  of  belligerents  a  wider  and  more  uncontrolled  sweep  of 
interference  with  commerce  between  proscribed  neutral  ports  than 
they  possess  with  respect  to  commerce  between  neutral  and  belli- 
gerent ports.' 

"  It  is  to  be  feared  that  .the  Supreme  Court  of  the  United  States, 
in  giving  to  Lord  Stowell's  doctrine  of  continuous  voyages  a 
prospective  operation,  as  regards  contraband  of  war  and  breach  of 
blockade,  has  stepped  on  to  a  dangerous  declivity,  down  which  it 
will  be  difficult  for  other  prize  courts,  if  they  follow  the  precedent 
of  the  Springbok  and  her  Cargo^  to  arrest  their  progress  and  avoid 
applying  that  doctrine  in  its  full  logical  consequences  to  cases 
involving  still  greater  hardship.  If  such  should  prove  to  be  the 
case,  it  will  be  idle  for  the  future  historian  of  the  law  of  nations 
to  cite,  in  evidence  of  the  greater  mildness  of  modem  warfare 
towards  ocean  commerce,  the  concessions  which  have  been  made 
under  the  Declaration  of  Paris  in  favour  of  enem/s  property  laden 
on  board  .of  a  neutr^  ship  bound  to  a  neutral  port,  if  neutral 
property  laden  on  the  same  ship  is  to  be  liable  to  confiscation 
under  the  general  law  upon  the  suspicion  of  its  ulterior  destination 
to  cnem/s  uses  after  a  subsequent  voyage.  Of  such  an  anomalous 
conflict  of  law,  if  it  be  not  repugnant  to  common  sense,  it  may  at 
least  be  said,  in  the  language  of  the  Roman  satirist : — 

**  *  Dat  veniam  corvis,  vexat  censura  columbas.' " 

Professor  Sheldon  Amos,  of  the  University  of  London,  followed 
with  a  paper  entitled  "  Proposed  Reforms  in  Belligerent  Maritime 
Law,  looked  at  from  the  point  of  view  of  the  Claims  of  Neutrals 
and  the  Interests  of  Peace." 

"  Modem  States  are,  to  an  ever  increasing  extent,  guided  in 
their  policy  by  a  definitively  ascertained   public  opinion.      The 
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general  and  lasting  interests  of  neutrals  and  of  peace  are  in  most 
respects  indistinguishable. 

"  The  leading  reforms  in  respect  of  maritime  belligerency  urged 
or  adopted  of  late  have  related  to 

*'  I.  The  exemption  oi  the  private  property  of  belligerents  from 
capture  in  neutral  ships. 

"  2.  The  exemption  of  the  private  property  of  belligerents  from 
capture  anywhere. 

**  3.  The  restriction  of  the  right  of  blockade. 

"  4.  The  modification  of  the  law  of  contraband. 

*'  5.  The  restriction  of  the  right  of  search. 

''All  these  reforms  concern  trade,  and  a  competition  is  thereby 
presented  between  the  claims  of  trade  and  the  alleged  necessities 
of  belligerency.  The  Declaration  of  the  Treaty  of  Paris  was  a 
concession  to  neutrals  and  belligerents  alike,  so  far  as  they  were 
traders.  The  limited  opportunities  still  left  by  the  Declaration  (ox 
destroying  an  enemy's  trade,  the  complex  circumstances  of  modem 
trade  and  the  ever  growing  interdependence  of  the  more  important 
states  on  each  other  for  the  first  necessaries  of  life  render  the 
indiscriminate  pillage  of  an  enemy's  trade  too  futile  and  suicidal 
a  policy  to  be  any  longer  reckoned  among  the  necessities  of  naval 
warfare.  The  general  loss  and  inconvenience  to  all  trading  nations 
are  wholly  out  of  proportion  to  the  uncertain  and  fleeting  advan- 
tages attained.  International  society  is  becoming  a  vast  organiza- 
tion for  mutual  assurance,  and  the  states  most  powerful  at  sea 
have  the  largest  commercial  marine  and,  both  directly  and  in- 
directly, must  suffer  most  by  the  existing  law  and  practice.  The 
interests  of  traders  in  favour  of  peace  under  the  present  rules  are 
counterbalanced  by  the  new  and  special  manufacturing  and  trading 
interests  generated  by^  and  wholly  dependent  on,  war ;  while,  even 
among  the  trading  classes,  strong  national  passions  soon  dominate 
over  the  most  clearly  perceived  personal  interest  The  extension 
of  the  war  and  of  its  consequences,  material  and  moral,  to  non- 
combatants,  tends  to  prolong,  to  embitter  and  to  renew  war  quite 
as  much  at  sea  as  on  land,  where  such  extension  is  abandoned. 
If  it  be  argued  that  the  present  rules  dispose  the  trading  classes  to 
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a  general  policy  of  p^ace  and  conciliation  at  all  times,  it  must  be 
remembered  that  the  pacific  tendencies  of  the  trading  classes  need 
no  greater  stimulus  than  the  inevitable  effects  of  war  in  all  cases 
resulting  from  the  sudden  displacement  of  capital,  the  precipitate 
increase  of  taxation,  the  cessation  of  social  intercourse,  the  im- 
pediments to  free  locomotion,  the  abnormal  appearance  of  upstart 
and  transient  industries  and  the  substitution  of  feverish  speculation 
for  the  even  and  healthy  routine  of  pacific  industry  and  commerce. 
"  The  real  military  gains  which  the  present  rules  of  warfare  bring 
with  them  are  too  minute  to  be  worth  the  prodigious  sacrifice 
incurred.  Belligerents  can  now  transfer  all  their  trade  to  neutrals 
at  a  trifling  extra  cost ;  the  novel  restriction  that  a  blockade  must 
be  *  effective  *  prevents  any  military  pressure  in  that  way  on  a 
comprehensive  scale.  The  existing  restrictions  on  the  carriage  of 
contraband  are  notoriously  ineflfectual  for  their  alleged  objects, 
>vhile  the  inconvenience  occasioned  to  neutrals  is  enormous.  The 
objections  to  the  right  of  search  are  recognized  on  all  sides.  All 
that  is  contended  for  on  the  plea  of  military  necessity  would  be 
attained  by  restricting  the  operations  of  maritime  warfare  to  con- 
flicts between  the  naval  forces  of  the  belligerents  and  the  effectual 
blockade  of  fortified  harbours  and  ports  or  towns  also  invested  by 
land." 

Mr.  Glover,  late  Chairman  of  the  General  Shipowners*  Society 
of' London,  pointed  out  that  the  United  States  were  not  a  party  to 
the  Treaty  of  Paris.  America  had  offered  to  go  a  step  further  than 
the  Declaration,  but  England  had  held  back.  England,  therefore, 
was  to  blame  for  the  present  state  of  international  law  upon  the 
subject 

Dr.  Tristram  remarked  that  the  doctrine  established  by  the 
decision  in  the  Sprin^ok  case  might  be  said  to  have  added  a  new 
terror  to  war.  The  influence  of  the  American  Government  had 
both  before  and  since  the  Southern  Rebellion  been  exerted  in  the 
opposite  direction.  Much  might  be  effected  by  alterations  in 
prize  procedure,  but  not  enough  to  render  a  change  in  theory 
unnecessary. 
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Mr.  Henry  Richard,  M.P.,  moved  : — 

"  That  this  Association  is  of  opinion  that  the  judicial  principles 
enunciated  in  the  case  of  the  Springbok's  Cargo  and  similar 
cases  are  counter  to  the  principles  of  the  Declaration  of 
Paris,  and  that  the  latter  principles  ought  to  be  firmly  main- 
tamed  and,  if  opportunity  offer,  made  the  basis  of  still 
further  protection  to  neutral  trade." 

Mr.  HiNDE  Palmer,  Q.C.,  seconded  the  motion. 

&Ir.  K  Cremers,  formerly  Dutch  Minister  of  Foreign  Affairs, 
Mr.  Bunting,  Dr.  Bredius  and  Mr.  Alexander  were  also  heard 
upon  the  motion. 

Dr.  Thompson  regretted,  as  an  American  subject,  that  he  could 
not  give  an  explanation  upon  legal  grounds  of  the  impugned 
judgments  of  the  American  Appeal  Court     The  former  severity 
of  the  judgments  against  neutrals  in  the  English  prize  courts  had 
been  ascribed  to  the  fervid  excitement  caused  by  the  war  with 
Fiance.     Some    similar  agency  might   have  been  at  work  in 
America.     His  countrymen  were  at  the  time  fighting  for  all  that 
was  dearest  to  them.     Judges  were  but  men  and  could  not  fail 
unconsciously  to  be  influenced  by  the  intensity  of  public  feeling. 
He  quite  concurred  in  the  views  expressed  in   Mr.   Richard's 
motion  and  was  prepared  even  to  go  beyond  them :  he  would 
move  as  an  amendment : — 
"  That  the  cordial  thanks  of  the  Conference  be  given  to  Sir 
Travers  Twiss  and  Professor  Sheldon  Amos  for  their 
able  papers,  and  that,  in  view  of  the  dangerous  tendencies 
of  the  doctrine  of  continuous  voyages,  as  applied  to  con- 
traband of  war  and  blockade,  especially  as  that  doctrine  is 
set  forth  in  the  decision  of  the  Supreme  Court  of  the  United 
States  upon  the  Springbok  case,  the  Conference  is  of  opinion 
that  the  principles  of  the  Declaration  of  Paris  of  1856  ought 
to  be  firmly  maintained  and  made  the  basis  of  a  larger  and 
more  liberal  protection  to  the  trade  of  neutrals." 

The  amendment  was  accepted  by  Mr.  Richard  and  adopted 
by  the  Conference. 

e  2 
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Copyright. 

Dr.  Thompson,  the  Chairman  of  the  Committee  on  a  Law  of 
International  Copjrright,  reported,  in  the  name  of  his  Committee, 
as  follows  : — 

*'  For  the  sake  of  convenience  and  greater  thoroughness  of  in- 
vestigation the  field  was  divided  into  geographical  sections,  and 
these  were  severally  referred  to  sul>committees. 

"  The  English  sul>committee  have  not  thought  it  expedient  to 
take  any  formal  action,  until  the  parliamentary  commission  upon 
the  law  of  copyright  shall  have  completed  its  labours. 

"  The  report  prepared  by  the  chairman  upon  the  relations  of 
the  United  States  with  Gisrmany  and  Great  Britain  in  the  matter 
of  copyright  has  been  put  into  the  hands  of  the  Association  in  a 
printed  form.  According  to  this,  the  following  principles  and  rules 
of  cop)rright  are  common  to  those  three  countries  : — 

"  I.  Germany,  Great  Britain  and  the  United  States  agree  in 
according  to  the  author  a  right  of  property  in  his  works, 
which  for  a  specified  term  is  exclusive  and  inviolable. 
''  2.  In  each  of  these  countries  this  right  endures  fgr  not  less  than 
thirty  years,  this  being  the  term  fixed  in  Germany  for  the 
continuance  of  the  copyright  in  a  book  after  the  death  of  the 
author.     In  Great  Britain  the  copyright  in  a  book  can  in 
no  case  become  void  within  a  period  of  less  than  forty- 
two  years.     In  the  United  States  it  may  be  extended  to 
tjiat  period  by  renewal. 
"  3.  In  Germany  and  Great  Britain  very  fair  provisions  exist  for 
securing  copyrights  to  alien  authors.    In  the  United  States 
such  provisions  exist  by  law  for  aliens  resident  in  the 
country;  but  other  aliens  are  left  to  the  honour  and* 
courtesy  of  American  publishers. 
"  A  single  step  on  the  part  of  the  Government  of  the  United 
States  would  bring.  America,  Great  Britain  and  Germany  into 
accord  in  rendering  substantial    and  equal  justice  to  authors 
irrespectively  of  their  nationality. 

"  Reports  concerning  France,  Italy,  Belgium  and  other  states 
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are  in  the  hands  of  the  Committee^  but  have  not  yet  been 
printed. 

''The  Committee  are  agreed  upon  the  fimdamental  principle 
that  aD  rights  of  property  in  original  works,  secured  by  law  to 
the  citizens  of  any  country,  should  be  in  like  manner  secured  to  the 
citizens  of  every  other  country.  As  to  details  of  legislation  for 
secmiDg  a  uniform  accordance  in  the  laws  of  copyright,  the 
Committee  prefer  to  await  the  report  of  the  British  parliamentary 
commissiony  in  the  hope  that  this  will  furnish  a  standard  or 
model  for  other  countries." 

The  Report  was  passed  by  the  Conference. 


International  Tribunals. 

The  next  subject  upon  the  order  of  the  day  was  *'  International 
Tribunals.* 

M.  J.  C.  CoLFAVRu,  Advocate  of  the  Court  of  Appeal  of  Cairo, 
communicated,  with  exegetical  remarks  of  his  own,  the  contents 
of  papers  by  Dr.  Dutrieux,  of  Cairo,  the  Hon.  John  Scott,  of 
Alexandria,  one  of  the  Judges  of  the  International  Tribunals,  <and 
M.  A.  DE  Vos,  Attorney-General,  of  Alexandria. 

Dr.  Dutrieux  dealt  with  the  matter  chiefly  from  the  point  of 
view  of  the  Eastern  Question. 

*"  The  elements,  at  least,  of  a  solution  of  the  Eastern  Question 
are  to  be  found  in  a  rational  application  of  the  principles  of 
pablic  law  by  the  institution  of  a  new  judicial  organization  in  the 
Turkish  provinces.  Looking  back  at  the  notes,  memorandums, 
conferences  and  protocols  of  which  diplomacy  has  recently  been 
eo  productive,  one  is  surprised  tliat  some  scheme  of  the  kind 
suggested  should  not  have  been  propounded  by  the  Great 
Powers.  After  the  Porte  had  rejected  the  proposals  of  the 
Powers,  there  still  remained  a  possibility  of  an  understanding, 
which,  in  an  uninvidious  form,  would  have  been  a  pledge  for  a 
policy  of  moderation,  strictly  preserving  the  rights  of  Europe, 
the  protector  of  the  Ottoman  Empire :  the  creation  of  a  legal 
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system  upon  the  pattern  of  the  Egyptian  tribunals.  The  intro- 
duction of  mixed  courts,  with  strict  provisions  as  to  competency 
and  impartiality,  with  purely  judicial,  and  no  political,  attributes 
and  with  power  to  enforce  the  execution  of  their  judgments, 
would  at  once  be  compatible  with  the  dignity  of  Turkey  and 
tend  to  reconcile  the  diverse  policies  and  interests  of  Europe. 

**  The  experiment  now  being  tried  in  Egypt  inspires  the  natives 
with  such  confidence  that  they  seek  to  bring  their  differences 
within  the  cognizance  of  the  new  tribunals  by  means  of  assign- 
ments to  third  parties ;  and  the  good  example  given  has  had  a 
most  beneficial  influence  upon  the  government,  the  legislation, 
the  agriculture,  the  financial  economy,  the  credit  and  the  morals 
of  the  country. 

"  In  such  courts  it  seems  desirable  that,  as  in  Egypt,  the  alien 
element  should  preponderate,  and  that,  to  conciliate  the  native 
population,  the  foreign  judges  should,  as  far  as  possible,  be 
chosen  from  among  the  subjects  of  the  smaller  and  neutral  states. 
But,  as  is  not  the  case  in  Egypt,  there  should  be  a  court  of 
cassation,  and  the  jurisdiction  of  the  courts  ought  to  ii^clude 
matters  criminal. 

"  If,  when  the  time  for  mediation  comes,  a  well-matured  scheme 
of  judicial  reform  were  thrown  into  the  balance,  it  might  have 
great  weight  in  the  definitive  settlement  of  the  Eastern  Question." 

The  Hon.  John  Scott,  after  tracmg  at  length  the  history  of 
the  establishment  of  the  Egyptian  International  Tribunals,  pro- 
ceeded to  describe  their  constitution  and  to  point  out  in  what 
respects  they  most  needed  reform. 

"  England,  France,  Germany,  Austria,  Russia,  Italy,  the  United 
States,  Belgium,  Holland,  Norway,  Denmark,  Sweden  and  Greece 
have  all  contributed  to  the  judicial  body.  In  each  court  the 
foreign  judges  are  in  a  majority,  and  one  of  their  number  presides. 
The  languages  employed  in  the  courts  are  French,  Italian  and 
Arabic.  The  law  and  procedure  \)f  the  code  are  substantially 
those  of  the  Code  Napoleon. 

**  The  following  changes  are  called  for : — (i)  The  law  should  be 
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adapted  to  the  present  importance  of  movables  and  proportions 
ofconmierce.  (2)  Criminal  jurisdiction  should  be  conferred  upon 
the  courts.  (3)  Their  competency  should  be  extended  to  dis- 
putes between  natives  and  between  foreigners  of  the  same  na- 
tionality. (4)  The  decision  of  causes  in  the  firsl^  instance  should 
be  left  to  three  judges  instead  of  five.  (5)  The  intervention  of 
the  public  ministry  in  civil  proceedings  might  be  dispensed  with. 
(6)  The  difference,  in  the  same  court,  of  the  procedure  in  civil 
and  commercial  cases  should  be  abolished  (7)  Power  should 
be  given  to  the  courts  to  order  that  the  evidence  be  taken  by 
word  of  mouth.  (8)  The  necessity  in  every  instance  of  a  written 
judgment  might  be  remitted  with  advantage. 

''It  is  pleasant  to  think  that  Egypt  has  now  brought  down 
from  the  realms  of  theory,  and  exhibited  in  actual  practice,  a 
good,  working  international  court  and  a  fair  system  of  inter- 
national mercantile  law." 

Mr.  DE  Vos,  in  an  elaborate  treatise,  entered  in  minute  detail 
into  the  circumstances  which  had  called  the  mixed  tribunals 
into  existence;  the  evils  of  the  system  inaugurated  under  the 
auspices  of  the  Capitulations,  especially  the  miscarriages  of  justice 
attendant  upon  the  appeals  to  the  tribunals  of  distant  countries 
from  the  decisions  of  the  Consular  Courts ;  and  the  provisions 
ot  the  judicial  regulations  for  the  trial  of  mixed  suits  now  in  force 
in  Egypt  He  concluded  by  saying  : — "  This  rapid  sketch  will 
prove  to  the  jurist  that  the  new  juridical  reform  in  Egypt  is  in 
accordance  with  the  most  modem  scientific  views ;  it  will  satisfy 
the  trader  that  the  unification  of  jurisdiction,  law  and  procedure  in 
Egypt  will  be  as  usefiil  to  international  commerce  as  uniformity 
of  weights,  measures  and  currency ;  it  will  show  to  all  that  the 
regulations  agreed  upon  by  the  Egyptian  Government  and  the 
other  powers  are  the  first  practical  attempt  at  a  common  legis- 
lation for  the  nations  of  the  East  and  of  the  West." 

M.  CoLFAVRU  expressed  a  regret  that  the  Khedive,  who  had 
distinctly  subjected  himself  to  the  new  jurisdiction,  should  have 
rendered  the  execution  of  its  judgments,  at  least  against  himself 
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and  his  family,  impracticable  by  withholding  the  necessary  means, 
although  he  had  bound  himself  by  treaty  to  furnish  them.  It 
could  not  have  been  the  intention  of  the  poweirs  to  relinquish 
their  rights  under  the  Capitulations  for  the  sake  of  a  purely 
platonic  justice. 

Mr.  Cremers  remarked  that,  half  the  property  and  nearly  all  the 
industry  of  Egypt  being  in  the  hands  of  the  Khedive,  there  could 
barely  be  said  to  be  any  justice  in  the  country  at  all,  if  the  law 
could  not  be  enforced  against  him. 

These  criticisms  gave  rise  to  an  animated  debate,  in  the  course 
of  which  the  meeting  was  addressed  by  Dr.  How,  Count 
Maillard  de  Marafv,  of  Paris,  Mr.  A.  Heemskerk,  Judge,  of 
Zierikzee,  in  Holland,  and  Messrs.  Schaar,  Freeland,  Griffith 
and  Boz^RiAN. 

Finally  it  was  proposed  by  M.  Becker,  seconded  by  Dr.  How, 
and  resolved : — 

^*  That,  considering  the  excellent  results  produced  by  the  new 
tribunals  in  Egypt  and  the  difficulties  remaining  to  be  over- 
come, the  Conference  tenders  its  thanks  to  Messrs. 
DuTRiEux,  Scott,  de  Vos  and  Colfavru  and  desires  that 
the  works  read  to  it  by  M.  Colfavru  and  his  explanations 
upon  them  be  printed  and  distributed  among  the  members 
of  the  Association  and  form  the  subject  of  discussion  at  the 
next  Conference." 

It  was  also  resolved,  upon  the  motion  of  Mr.  Freeland, 
seconded  by  M.  Schaar  : — 

(a)  '*  That  a  committee  b^  appointed  to  consider  the  three 
Reports  which  have  been  read  to  the  Association  on 
the  Mixed  Tribunals  of  Egypt 

(H)  "  That  the  Conmiittee  be  instructed  to  consider  whether 
any  means  exist  of  improving  those  tribunals  and  of 
obtaining  an  extension  of  the  same  judicial  system  to 
the  provinces  of  European  and  Asiatic  Turkey." 
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M.  CoLFAVRU,  having  made  a  statement  relative  to  an  inter* 
iriew  which  M.  de  Vos  had  had  with  the  Persian  Minister  for 
Foreign  A£Surs,  moved : — 

''That  the  Association  will  be  glad  of  the  active  support  of 
his  Highness  Mirza  Husseik  Khan,  Minister  for  Foreign 
Affairs,  of  Teheran,  and  requests  him  to  form  in  Persia  a 
section  of  the  Association  and  accept  the  presidentship  of 
that  section." 

This  was  seconded  by  Mr.  Cremers  and  carried. 

General  Average.* 

M.  Engels,  Vice-Chairman  of  the  General  Average  Committee, 
submitted  the  Report  of  that  Committee.  The  Report  was  pro- 
visionally adopted,  it  being  understood  that  the  same  should  be 
presented  again  in  print  on  the  Monday  morning. 

The  Conference  adjourned  at  5  p.m. 


Monday,  September  3,  1877. 
The  session  was  resumed  at  10  a.m.  on  Monday,  September  3, 

The  Right  Hon.  Lord  O'Haoan  in  the  chair ; 
The  minutes  of  the  proceedings  of  Saturday,  September  i, 
havmg  been  read  by  Mr.  Oliver  Smith  and  signed  as  correct ; 

Mr.  Henry  Richard,  M.P.,  laid  upon  the  table  the  report,  in 
print,  of  the  committee  appointed  at  Bremen  upon  : — 

Principles  of  InlematumeU  Law  to  govern  the  Intercourse  betwien 
Christian  and  non^Christian  Peoples, 

The  conclusions  of  the    committee    were    in  substance    as 
follows : — 
"  The  relations  which  have  hitherto  subsisted  between  the  two 

•  Cf.  pp.  20-23,  29,  68-71  and  75  it  stq. 
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great  classes  of  nations  with  which  we  have  to  deal  have  been 
upon  the  whole  extremely  unsatisfactory.  The  root  of  the  evil  lies 
in  the  fact  that  even  such  iraperfectiy  defined  principles  of  inter- 
national law  as  exist  are  not  regarded  as  binding  by  Christian,  in 
their  intercourse  with  non-Christian,  states.  China  and  Japan  have 
now  been  happily  received  into  the  comity  of  nations ;  and  it  is  to 
be  desu-ed  that  other  countries  similarly  situated  should  also  be  in- 
vited to  enter  into  diplomatic  relations  with  Europe  and  America. 
It  is  doubtless  the  duty  of  civilized  governments  to  employ  moral 
influence  to  induce  a  non-Christian  people  to  reform  its  laws,  when 
these  are  characterized  by  injustice  or  barbarity ;  but  to  interfere 
with  the  administration  of  its  affairs  by  force  is  not  only  to  do 
violence  to  the  rights  of  an  independent  power,  but  to  run  the 
risk  of  undermining  aji  authority  which  is  probably  the  only 
barrier  between  order  and  anarchy." 

The  report  was  accompanied  by  an  interesting  treatise  upon 
the  subject  by  Mr.  Bachiene,  Vice-President 


Patents  far  Inventions, 

The  following  summary  of  the  printed  report  of  the  Patents  for 
Inventions  Committee  was  read  by  Mr.  Alexander,  the  Hon. 
Secretary  of  the  committee : — 

"  The  Committee  was  engaged  in  considering,  seriatim^  the 
points  on  which  uniformity  of  law  and  practice  in  different  countries 
with  regard  to  patents  would  be  possible,  when  an  interruption 
was  caused  by  the  introduction  of  Patent  Bills  in  the  German 
Reichstag  and  the  English  Parliament  respectively.  It  then  became 
necessary  to  devote  attention  to  the  specific  provisions  of  those 
bills.  However,  the  Committee  had  already  passed  resolutions  on 
two  points  of  a  proposed  basis  for  an  international  arrangement 
The  one  resolution  was  to  the  effect  that  in  no  case  should  proof 
of  prior  user  in  another  country,  unprotected  by  a  subsisting 
patent  in  such  country,  suffice  to  induce  the  refusal  or  invalidation 
of  a  patent.     The  other  resolution  had  reference  to  the  prelimi- 


{    59    ) 

nary  examination  of  applications  for  patents  and  was  to  the  effect 
that  such  examination  should  be  limited  to  the  three  questions : 
whether  the  specification  is  clear,  whether  the  invention  is  con- 
trary to  public  morals,  and  whether  it  is  wanting  in  novelty,  regard 
being  had  to  prior  publications  in  the  Patent  Office  of  the  country. 
'A  prior  publication,  to  be  fatal,  should  come  strictly  within  one  or 
other  of  the  following  conditions  :  (i)  it  should  be  not  more  than 
twenty-one  years  old  and  be  in  the  form  of  a  full  description  iden- 
tical with  the  applicant's  description;  or  (2),  if  the  prior  description 
be  more  than  twenty-one  years  old,  it  should  be  proved  that  the  iden- 
tical invention,  as  claimed  by  the  applicant,  has  been  openly  used 
within  tweoty-one  years  last  past  Whatever  be  the  result  of  the 
examination  as  to  novelty — unless  the  application  comes  within 
the  terms  of  (i)  or  (2) — the  applicant  should  be  allowed  the 
patent,  if  he  still  desire  it,  provided  that,  in  his  specification,  he 
distinctly  mentions  the  prior  matter  pointed  out  by  the  examining 
authorities  and  states  clearly  what  he  nevertheless  claims  as  new. 
Save  as  above,  patents  should  not  be  refused,  except  in  cases  of 
fraud,  or  where  the  invention  is  contrary  to  public  morals.  The 
reports  and  opinions  of  examining  authorities,  as  respects  appli- 
cations for  patents,  should  not  be  open  to  the  public,  except  in 
cases  where  the  grant  has  been  opposed  On  this  point  the 
present  practice  of  the  English  law  officers  is  pointed  to  with 
approval.' 

"  The  Committee  duly  and  carefully  considered  the  German 
Patent  Bill  and  the  English  Patent  Bill,  and  the  resolutions  above 
referred  to  were  embodied,  with  other  suggestions,  in  reports 
which  were  approved  by  the  Council  of  the  Association. 

'*  The  report  on  the  German  bill  was  forwarded  to  Count 
Miinster,  the  German  Ambassador  in  London,  for  transmission  to 
the  proper  authorities  in  Germany,  and  some  of  the  suggestions 
seem  to  have  been  adopted.  The  report  on  the  English  bill  was 
sent  to  Sir  John  Holker,  her  Majesty's  Attorney-General,  with  a 
request  that  he  would  receive  a  deputation  in  support  of  it  This 
he  promised  to  do,  as  soon  as  the  bill  should  have  passed  its 
second  reading ;  but  the  pressure  of  other  business  in  Parliament 
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prevented  its  readiing  that  stage,  and  the  interview  accordingly 
never  took  place. 

**  Several  Members  of  Parliament  promised  the  Committee  their 
support,  especially  Sir  H.  M.  Jackson,  Q.C,  one  of  the  Council 
of  the  Association,  and  Mr.  A.  H.  Brown,  the  Chairman  of  this 
Committee. 

'^The  Committee,  in  their  report  on  the  two  bills,  objected 
strongly  to  inventions  being  published  before  the  granting  of 
patents,  as  opposition  to  the  grant  of  the  patents  would  be 
thereby  needlessly  encouraged ;  also,  they  objected  to  examination 
as  to  the  utility  of  inventions ;  also  to  the  rejection  of  unopposed 
applications  on  the  nlere  adverse  opinion  of  the  authorities  as 
regards  novelty.  They,  moreover,  advocated  more  moderate  fees 
and  various  other  amendments. 

"  They  consider  it  very  doubtful  whether  the  English  bill  would 
have  been  an  improvement  on  the  law  at  present  in  force; 
because,  although  it  proposed  to  give  patents  for  twentyH>ne 
years  instead  of  fourteen,  yet  its  system  of  preliminary  examination 
was  calculated  to  encourage  crotchety  objections  and  factious 
opposition  at  every  stage  and  to  launch  the  unhappy  applicant, 
even  if  ultimately  successful,  in  an  ocean  of  costly  litigation 
before  he  obtained  his  patent 

"  In  conclusion,  the  Committee  recommend  that  they  be  con- 
tinued for  another  year,  when  they  hope  to  be  able  to  bring 
forward  a  series  of  well-considered  resolutions.  They  hope  new 
members  will  join  the  committee  from  countries  not  yet  repre- 
sented upon  it,  so  that  the  resolutions  drawn  up  by  the  committee 
meeting  in  London  may  be  submitted  to  correspondents  in  other 
countries,  before  being  finally  elaborated  for  presentation  to  the 
Conference  next  year."  * 

A  special  report  published  by  the  French  section  of  the  com- 
mittee was  presented  by  M.  Becker,  its  Hon.  Secretary. 

The  French  section,  upon  deliberation,  had  come  to  the  con- 
clusion that  a  common  code  of  patents  for  inventions  was  an 
impossibiUty  by  reason  of  the  numerous  points  at  which  at  the 
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present  time  that  branch  of  the  law  came  into  contact  with  the 
civil,  the  commercial  and  the  criminal  law.  It  was  possible, 
however,  to  indicate  a  certain  number  of  general  principles  which 
might  even  now  find  a  place  in  the  laws  of  all  countries.  The 
most  important  of  these  were  as  follows  : — 

"  I.  It  is  for  the  interest  of  industry,  as  well  as  of  inventors 
themselves,  that  inventors  should  have  protection  for  a  term 
sufficiently  long  to  compensate  them  for  their  trouble  and 
expense. 

"  2.  Where  patents  for  the  same  invention  are  granted  in  seveml 
countries,  the  terms  should  be  co-extensive. 

*'  3.  The  fees  should  be  payable  in  annual  progressive 
payments. 

**  4.  Descriptions  should  not  be  published  till  after  the  lapse 
of  a  reasonable  time. 

"  5.  The  principle  of  compulsory  expropriation  for  the  public 
benefit  is  applicable  to  patents  for  inventions,  but  the  granting  of 
licenses  should  be  optional  with  the  patentee.  Patents,  the  sub- 
jects of  which  are,  without  good  cause,  not  worked  for  a  given 
time,  should  be  forfeited. 

*'  6.  The  introduction  by  the  patentee  of  objects  of  the  kind  to 
which  the  patent  applies,  made  abroad,  should  only  be  permitted 
upon  conditions  of  reciprocity  under  a  treaty  or  by  law. 

"  7.  The  mere  transit  of  a  patented  article  made  abroad  is  not 
to  be  deemed  an  act  of  introduction." 

Upon  the  motion  of  Mr.  Hinde  Palmer,  Q.C,  seconded  by 
Mr.  David  Murray,  of  Glasgow,  it  was  resolved ; — 

"  That  the  two  reports  on  the  subject  of  Patents  for  Inventions 
be  received  and  be  referred  back  to  the  Committee  to  form 
2l  prqjet  de  laiy 

Trade  Marks, 

Count  Mailj^ard  de  Marapv,  President  of  the  Manufacturers* 
Union  of  Paris,  having  submitted  to  the  meeting  a  draft  law  of 
trade  marks,  prepared  by  that  society,  based  upon  the  French 
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law  of  the  14th  of  June,  1857,  and  incorporating  the  improvements 
introduced  by  different  nations  since  the  passing  of  that  law ; 

Mr.  J.  Rand  Bailey  moved  : — 

"That  a  Committee  be  appointed  to  take  into  cbnsideration 
the  laws  of  various  countries  relating  to  Trade  Marks  and 
the  systems  of  registration  adopted  therein  and  to  report 
thereon  to  the  next  Conference." 

The  motion  was  seconded  by  the  Hon  Charles  A.  Harris, 
Chancellor  and  Chief  Justice  of  the  Sandwich  Islands,  and 
carried. 

The  following  gentlemen  were  elected  by  the  Conference  to 
serve  upon  the  Committee  :  Mr.  Hinde  Palmer,  Q.C.  (Chairman), 
Count  Maillard  de  Marafv,  Mr.  Edgar  Hyde,  of  London,  Dr. 
Bredius,  M.  Clunet,  Mr.  Lloyd  Wise,  of  London,  M.  Schaar, 
Mr.  CouDERT  and  M.  Goirand;  with  Messrs.  Jencken  and 
Bailey  as  Hon.  Secretaries. 

Extradition. 

In  a  paper  upon  this  subject  M.  Edgar  Hyde,  of  London, 
dealt  with  the  following  points  : — 

I.  Extradition  by  a  State  of  its  own  Subjects. — "  As  to  the  ex- 
pediency of  this,  opinions  widely  differ,  for  reasons  which  are 
supplied  by  the  history  of  extradition. 

"  The  arguments  in  favour  of  it  are  : — 

"  a.  That  the  jurisdiction  over  crime  is  strictly  territorial ;  but 
this  principle  has  been  greatly  broken  in  upon  by  successive 
statutes  both  in  Great  Britain  and  in  the  United  States,  and  extra- 
territorial personal  jurisdiction  is  generally  exercised  in  all  serious 
cases  by  the  tribunals  of  continental  states. 

"  b.  That  the  trial  can  be  most  conveniently  had  at  the  alleged 
place  of  delict  This,  though  it  may  be  generally,  is  not  always, 
the  case.  The  convenience,  moreover,  if  such  there  be,  is  for 
the  most  part  exclusively  that  of  the  prosecuting  state.     The 
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subject  of  a  requisitioned  state,  if  surrendered,  is  sent  to  lie  tried 
by  an  aHen  court,  in  a  foreign  tongue  and  by  a  strange  method  of 
procedure  and,  as  a  rule,  is  separated  from  his  friends,  his  re- 
sources and  his  witnesses  to  prior  hfe  and  character — no  small 
disadvantage,  when  the  form  which  an  indictment  assumes  in 
most  countries  is  borne  in  mind. 

"  c.  That  it  is  impossible  effectively  to  try  elsewhere.  This, 
however,  is  at  variance  with  experience ;  and  the  chief  difficulty, 
that  of  procuring  the  attendance  of  foreign  witnesses,  nuy  be,  and 
in  some  instances  has  been,  met  by  a  limited  recognition  of  foreign 
process. 

"  The  following  considerations  point  the  other  way  : — 

"  a.  A  foreign  state  may  demand  for  its  own  purposes  and  on 
colourable  grounds  the  surrender  of  a  person  whose  absence  will 
be  detrimental  to  the  interests  of  the  state  to  which  he  is  subject. 

"  b.  A  state  and  its  subjects  are  bound  to  each  other  by  mutual 
obligations.  If  the  subject  is  bound  to  obey  the  laws  of  the  state, 
the  state  on  its  part  owes  him  the  protection  of  its  laws.  The 
state  fails  in  this  duty  of  protection,  when  it  hands  him  over  to  a 
foreign  jurisdiction  and  thus  deprives  him  of  the  guarantees 
offered  by  the  laws  of  his  country. 

"  €.  It  is  impossible  to  place  entire  confidence  in  the  justice  of 
a  foreign  state.  Assuming  the  judicial  organization  to  be  perfect, 
it  is  difficult  to  suppose  that  a  foreigner  will  meet  with  complete 
impartiality,  especially  if  he  is  charged  with  a  native  of  the  country 
as  accomplice. 

'^  d.  To  deliver  up  a  subject  for  trial  by  a  foreign  tribunal  is  in 
many  countries  a  violation  of  some  great  principle  of  the  law,  e,g,^ 
in  France  of  the  maxim,  *  Nul  ru  pourra  Ore  distrait  de  ses  fuges 
naiurelsj  and  in  England  of  the  spirit  of  Magna  Charta,  sec.  29 
of  which  enacts  that  *  No  freeman  shall  be  condemned^  but  by  lawful 
judgment  of  his  peers  or  by  the  law  of  the  land.*  " 

2.  Limitation  of  ExtraditionOff'ences. — "  In  early  times  extradition 
was  only  accorded  for  the  most  serious  crimes ;  but  of  late  years 
there  has  been  a  rapid  increase  in  the  number  of  extradition 
offences,  until  at  the  present  day  the  injury  inflicted  by  surrender 
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on  the  requisition  of  a  distant  state  is  in  many  cases  wholly  dis- 
proportionate to  the  character  of  the  offence.  It  would  seem  de- 
sirable to  provide — as  has  already  been  done  in  several  instances 
— ^that  no  person  should  be  surrendered  to  a  foreign  state,  unless 
the  punishment  to  which,  after  surrender  and  conviction,  he  would 
be  liable,  exceeded  a  minimum  limit  specified  in  each  treaty. 

3.  Transit  of  Surrendered  Prisoners, — "  The  difficulties  which 
arose  in  connection  with  the  application  of  the  English  authorities 
to  those  of  Switzerland  for  the  surrender  of  the  German  Karl 
Kiisel  in  1876  show  that  a  transit  clause  ought  to  find  a  place 
in  every,  extradition  treaty."  • 

4.  Condition  of  Surrendered  Prisoners^  ij  acquitted. — "  No 
provision  respecting  surrendered  prisoners,  if  acquitted,  is  to  be 
found  in  any  extradition  treaty.  The  possibility  of  acquittal  seems, 
indeed,  never  to  have  been  contemplated.  It  is  suggested  that 
the  state  which  has  dragged  a  man  from  his  home  upon  a  charge 
which  it  has  failed  to  substantiate  should  be  bound  to  supply  him 
with  the  means  of  returning  and  with  suitable  ad  interim  mainte- 
nance, and  that  an  undertaking  to  that  effect  should  be  made  a 
condition  precedent  to  all  extradition.'' 

M.  Cremers  moved  the  appointment  of  a  Committee  upon 
Extradition. 

After  some  discussion  it  was  agreed  that  the  subject  should  be 
referred  to  the  existing  Committee  upon  Criminal  Law,  to  which 
the  names  of  Messrs.  de  Marafy,  Freeland,  Delvaux  and 
DK  FoLLEViLLE  were  added. 

Treaties  as  to  Succour  to  Shipwrecked  Mariners, 

Mr.  A.  Heemskerk,  in  a  short  essay,  developed  his  views  as 
to  the  necessity  of  treaties  relating  to  succour  to  shipwrecked 
mariners. 

''  In  case  of  shipwreck,  seamen  only  have  a  claim  to  their 
wages,  so  far  as  they  are  covered  by  the  value  of  the  remains  of 
the  vessel  and  sometimes  the  freight  earned. 
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"  This  is  at  best  a  poor  resource ;  and  frequently  the  money 
has  been  paid  in  advance  and  spent 

"  For  the  encouragement  of  navigation,  as  well  as  for  reasons 
of  conunon  humanity,  it  is  necessary  that  assistance  should  be 
rendered  to  the  shipwrecked,  and  it  is  admitted,  as  is  shown  by 
the  existing  practice,  that  the  sailor  ought  to  be  put  in  a  position 
to  resume  his  vocation  either  at  the  place  of  distress  or  else- 
where. 

''The  question  is,  who  should  bear  the  expense  involved 

"  It  must  be  either  the  ship-owner  or  some  government. 

"The  obligation  of  the  shipowner  is  a  matter  for  municipal 
law. 

''  The  obligations  between  themselves  of  different  governments 
are  matter  of  international  law. 

"  Here  two  principles  are  brought  face  to  fietce. 

"Is  the  determining  criterion  to  be  the  nationality  of  the 
person  in  distress  or  that  of  the  ship  ? 

"  The  latter. 

"Why? 

"  I.  It  is  both  more  certain  and  more  simple :  the  nationality 
of  the  men  may  be  doubtful,  that  of  the  ship  is  ascertainable  at 
once ;  and  the  consul  of  the  nation  to  which  the  ship  belongs  has 
afanost  always  something  to  do  in  connection  with  the  ship,  and 
thus  it  would  be  a  saving  of  time  and  trouble  to  assign  the  care 
of  the  crew  to  him. 

^  2.  It  is  a  recognized  rule  of  law  that  he  should  bear  the 
liabilities  of  an  undertaking  who  reaps  the  benefit  of  it  If  any 
state  profits  by  the  voyage,  it  is  that  of  the  nation  to  which  the 
shipbek>ng& 

*'  The  government  may,  however,  think  that  the  ultimate  charge 
should  ^11,  not  upon  the  public  treasury,  but  upon  the  ship-owner, 
who,  if  the  voyage  is  prosperous,  gains  his  freight  and,  if  it  is 
unsuccessful,  receives  the  sum  insured. 

^*This  is  where  the  desirability  of  international  treaties  becomes 
apparent 

^  At  present  the  legislator  would  not  know  what  state  he  was 
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relieving  from  a  responsibility  in  dispensing  aid  at  the  expense  of 
the  ship-owner. 

"  The  international  rule  once  adopted,  that  the  nation  of  the  ship 
shall  furnish  relief  to  the  crew,  no  considerations  of  foreign  policy 
will  embarrass  a  government  in  its  choice  between  the  system 
which  charges  the  shipowner  and  the  one  now  in  vogue,  owing 
rather  to  the  force  of  circumstances  than  to  any  considerations  of 
justice — for  it  is  evidently  unjust  that  the  state  should  pay  under 
the  pressure  of  necessity,  when  the  ship-owner  does  nothing,  and 
hold  aloof,  when  he  is  too  humane  to  neglect  the  seamen. 

••'The  general  enactment  of  a  single  clause  like  the  following 
might  be  sufficient  to  meet  the  requirements  of  the  case : — 

"  *  When,  in  consequence  of  a  shipwreck  or  other  accident  at  sea, 
a  person  who  has  served  on  board  a  vessel  of  a  different  nationality 
from  his  own  is  left  without  resources  in  the  territory  or  a  colony 
of  a  third  nation,  or  in  the  territoiy  or  a  c^blony  of  the  nation  to 
which  the  ship  belongs,  the  government  of  the  nation  to  which  the 
ship  belongs  shall  (whether  on  its  own  account  or  on  that  of  the 
master  or  owner),  either  by  its  own  functionaries  or  by  those  of 
another  government,  make  suitable  provision  sufficient  to  enable 
such  person  to  obtain  new  employment,  at  sea  or  otherwise,  at  his 
choice,  or  to  return  to  his  own  country,  or  his  home  or  the  place 
at  which  he  embarked.' " 

M.  Engels  was  afraid  that  the  cost  of  the  repatriation  of  sailors 
would  prove  heavy.  The  Belgian  government  had  imposed  a  tax 
upon  the  enrolment  of  sailors,  which  was  applied  to  that  purpose. 
It  was  considerable;  and,  if  the  course  recommended  by  M. 
Heemskerk  were  followed,  care  must  be  taken  lest  governments 
should  pay  themselves  twice  over. 

Sir  Travers  Twiss  was  of  opinion  that  the  nationality  of  the 
ship  should  be  the  nationality  of  the  sailor.  If  a  ri^t  of  recourse 
against  the  nation,  whose  flag  the  ship  bore,  were  given  to  govern- 
ments, they  would  readily  assist  persons  sailing  under  the  flag  of 
each  nation. 
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After  further  remarks  by  M.  Auguste  Couvrbur,  Member 
of  the  Belgian  Chamber  of  Representatives,  and  Dr.  E.  N. 
Rahusek,  Cotinsel  to  the  Nedtrlandsche  Handelsmaaischappijy  it 
was  determined,  upon  the  motion  of  Mr.  Cremers,  seconded  by 
Sir  Travers  Twiss,  to  refer  the  subject  to  the  Council,  to  appoint 
a  Committee,  if  considered  desiraUe. 

Thioretical  Impediments  to  the  Progress  of  International  Law. 

Professor  Birkbeck,  of  Cambridge,  in  a  paper  with  the  above 
beading,  combated  the  view,  propagated  or  countenanced  by  some 
of  the  most  eminent  publicists,  that  the  rules  which  have  been 
accepted  by  European  states  as  binding  upon  themselves  in  regu- 
lating their  conduct  towards  each  other  are  not  properly  termed 
laws,  and  endeavoured  to  show  that  no  definition  could  be  given 
of  a  law,  strictly  so  called,  which  would  not  include  those  rules. 

Coinage. 

It  having  been  proposed  by  Dr.  Bredius,  seconded  by  M. 
Berdolt,  a  member  of  the  Antwerp  Local  Committee,  that  a 
Committee  should  be  appointed  to  report  upon  the  question  of 
an  International  Coinage  based  upon  a  Bi-metallic  Currency, 
M.  A  Vrolik,  late  Minister  of  Finance  at  the  Hague,  and 
M.  Cernuschi  were  nominated  by  Dr.  Bredius,  and  M.  de 
Parieu,  Senator,  and  M.  Michel  Chevalier,  Member  of  the 
Institute,  were  nominated  by  M.  Berdolt,  Sir  Travers  Twiss 
being  appointed  Chairman. 

Motion  by  Dr.  McUcom, 

Dr.  Malcolm  moved  : — 

'*  That  the  resolution  passed  at  the  sitting  of  the  Conference  on 
Friday,  based  upon  the  papers  of  Mr.  Henry  Richard 
and  Dr.  J.  P.  Thompson,  concerning  the  insertion  of  an 
'arbitration  clause 'in  all  future  international  treaties,  be 
referred  to  a  ^)ecial  Committee,  with  instructions  to  consider 
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the  best  method  of  bringing  the  object  of  the  resolution  to 
the  notice  of  national  governments." 

Dr.  Bredius  seconded,  and  the  Conference  passed,  the  reso- 
lution. 

General  Average.* 

The  printed  report  of  the  General  Average  Committee  was 
now  submitted  to  the  Conference.     It  ran  as  follows  : — 

^  Yo\ir  Committee  adopted  as  the  basis  of  its  discussions  the 
body  of  rules  framed  at  York  in  1864  and  known  by  the  name  of 
*  The  York  Rules.'  They  first  revised  those  rules  in  detail  and 
then  proceeded  to  consider  what  additions,  if  any,  should  be  made 
to  them.  The  alterations  which  your  Committee  has  made  in  the 
York  Rules  are  as  follows : — 

"  I.  The  first  York  Rule,  which  admitted  into  General  Average 
one  kind  only  of  deck-load  jettison,  namely,  that  of  wood  goods, 
has  been  altered,  and  the  Rule  now  stands  :  that  '  No  jettison  of 
deck  cargo  shall  be  made  good  as  General  Average.' 

"  2.  To  the  third  York  Rule,  which  provided  that  damage  done 
by  the  measures  taken  to  extinguish  a  fire  on  shipboard  should  be 
treated  as  General  Average,  your  Committee  has  added  the  re- 
striction that  no  compensation  shall  be  made  for  damage  done  by 
water  to  packages  which  have  been  on  fire. 

"  3.  The  seventh  and  eighth  York  Rules,  after  providing  that, 
in  certain  cases,  the  cost  of  reloading  cargo  and  leaving  a  port  of 
refiige,  and  the  wages  and  provisions  of  the  crew,  whilst  in  such 
port,  should  be  treated  as  General  Average,  exempted  firom  con- 
tribution to  such  General  Average  any  goods  that  might  have  been 
sold  at  the  port  of  refuge.  Your  Committee  has  withdrawn  that 
exemption.    • 

"  4.  Whereas  the  tenth  York  Rule  had  based  the  contribution 
of  freight  on  three-fifUis  of  its  gross  amount,  your  Committee  has 
considered  that  the  gross  freight  should  contribute,  subject  to  the 

*  Cf.  pp.  20-22y  29,  57  and  75  ei  seq. 


(    69    ) 

dedocdon  of  such  poit-chaiges  and  crew's  wages  as  would  not 
have  been  incurred,  had  the  ship  and  caigo  been  totally  lost  at 
the  date  of  the  General  Average  act  or  sacrifice. 

'^  With  these  modifications,  the  York  Rules  have  been  adopted, 
some  of  them  unanimously  and  the  remainder  by  very  large  ma- 
jorities of  your  Committee.  After  fiiU  consideration  of  a  large 
number  of  proposed  additional  rules,  your  Committee  has  deter- 
mined to  adopt  no  additional  rule,  excepting  the  following,  which 
forms  Rule  X2  below,  viz. : — 

^  '  The  amount  to  be  allowed  for  goods  sacrificed  shal^  be  that 
value  which  the  owners  would  have  received,  if  their  goods 
had  not  been  sacrificed' 

"  The  Rules  which  your  Committee  now  lays  before  you  as  the 
basis  of  a  imiform  system  of  General  Average  for  all  maritime 
countries,  and  to  which  the  title  might  be  given  of  '  The  York 
and  Antwerp  Rules,'  are  appended. 

*'  In  bringing  their  mission  to  a  close,  your  Conunittee,  on  the 
motion  of  Herr  Meier,  President  of  the  North  German  Lloyd, 
unanimously  agreed  to  submit  to  the  Conference  the  following 
resolution : — 

^  That  the  Local  Committees  of  this  Association  be  requested 
immediately  to  take  such  steps  as  they  may  deem  expedient 
with  a  view  to  insuring  a  consideration  of  the  rules  as  re- 
vised and  the  fiivourable  attention  and  action  of  their 
respective  Governments,  reporting  the  result  of  such  steps 
to  the  Council  of  the  Association." 

The  York  and  Antwerp  Rules. 

Rule  L  Jettison  of  Deck  Cargo, — No  jettison  of  deck  cargo 
shall  be  made  good  as  General  Average. 

Every  structure  not  built  in  with  the  frame  of  the  vessel  shall  be 
considered  to  be  a  part  of  the  deck  of  the  vessel. 

Rule  II.  Damage  by  Jettison, — Damage  done  to  goods  or 
merchandise  by  water  which  unavoidably  goes   down  a  ship's 
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hatches  opened,  or  other  opening  made,  for  the  purpose  of  making 
a  jettison  shall  be  made  good  as  General  Average,  in  case  the  loss 
by  jettison  is  so  made  good. 

Damage  done  by  breakage  and  chafing,  or  otherwise  from 
derangement  of  stowage,  consequent  upon  a  jettison,  shall  be 
made  good  as  General  Average,  in  case  the  loss  by  jettison  is  so 
made  good. 

Rule  III.  Extinguishing  Fire  on  Shipboard. — Damage  done 
to  a  ship  and  cargo,  or  either  of  them,  by  water  or  otherwise,  in 
extinguishing  a  fire  on  board  the  ship,  shall  be  General  Average ; 
except  that  no  compensation  be  made  for  damage  done  by  water 
to  packages  which  have  been  on  fire. 

Rule  IV.  Cutting  away  Wreck, — Loss  or  damage  caused  by 
cutting  away  the  wreck  or  remains  of  spars,  or  of  other  things 
which  have  previously  been  carried  away  by  sea-peril,  shall  not  be 
made  good  as  General  Average. 

Rule  V.  Voluntary  Stranding. — When  a  ship  is  intentionally 
run  on  shore  because  she  is  sinking  or  driving  on  shore  or  rocks, 
no  damage  caused  to  the  ship,  the  cargo  and  the  freight,  or  any 
or  either  of  them,  by  such  intentional  running  on  shore  shall  be 
made  good  as  General  Average. 

Rule  VI.  Carrying  Press  of  SaiL — Damage  occasioned  to  a 
ship  or  cargo  by  carrying  a  press  of  sail  shaU  not  be  made  good 
as  General  Average. 

Rule  VII.  Port  of  Rtfuge  Exfienses.-^-Witn  a  ship  shall 
have  entered  a  port  of  refiige  under  such  circumstances  that  the 
expenses  of  entering  the  port  are  admissible  as  General  Average, 
and  when  she  shall  have  sailed  thence  with  her  original  cargo  or 
a  part  of  it,  the  corresponding  expenses  of  leaving  such  port  shall 
likewise  be  admitted  as  General  Average ;  and,  whenever  the  cost 
of  discharging  cargo  at  such  port  is  admissible  as  General  Average, 
the  cost  of  reloading  and  stowing  such  cargo  on  board  the  said 
ship,  together  with  all  storage  charges  on  such  cargo,  shall  likewise 
be  so  admitted. 
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RuLK  VIIL — Wages  and  Maintetiame  of  Crew  in  Fori  of 
^.^^.— When  a  ship  shall  have  entered  a  port  of  refiige  under 
the  circumstances  defined  in  Rule  VII.,  the  wages  and  cost  of 
maintenance  of  the  master  and  mariners  from  the  time  of  entering 
sach  port  until  the  ship  shall  have  been  made  ready  to  proceed 
upon  her  voyage  shall  be  made  good  as  General  Average. 

RuLB  IX.  J)amage  io  Cargo  in  Discharging. — Damage  done 
to  caigo  by  discharging  it  at  a  port  of  refuge  shall  not  be 
admissible  as  General  Average,  in  case  such  cargo  shall  have  been 
discharged  at  the  place  and  in  the  manner  customary  at-  that  port 
with  ships  not  in  distress. 

Rule  X. — Contributory  Values, — The  contribution  to  a  General 
Average  shall  be  made  upon  the  actual  values  of  the  property  at 
the  termination  of  the  adventure,  to  which  shall  be  added  the 
amount  made  good  as  General  Average  for  property  sacrificed ; 
deduction  being  made  from  the  shipowner's  freight  and  passage- 
money  at  risk  of  such  port-charges  and  crew*s  wages  as  would  not 
have  been  incurred,  had  the  ship  and  cargo  been  totally  lost  at 
the  date  of  the  General  Average  act  or  sacrifice ;  deduction  being 
also  made  from  the  vahie  of  the  property  of  all  charges  incurred 
in  respect  thereof  subsequently  to  the  arising  of  the  claim  to 
General  Average. 

Rulb  XL  Loss  of  Freight, — In  every  case  in  which  a  sacrifice 
of  cargo  is  made  good  as  General  Average,  the  loss  of  freight,  if 
any,  which  is  caused  by  such  loss  of  cargo  shall  likewise  be  so 
made  good. 

Rule  XII.  Amount  to  be  made  good  for  Cargo, — ^The  value 
to  be  allowed  for  goods  sacrificed  shall  be  that  value  which  the 
owner  would  have  received,  if  such  goods  had  not  been  sacrificed 

The  report  having  been  read  by  Mr.  J.  Rand  Bailey,  Mr.  E.  E. 
Wekdt,  of  London,  moved  : — 

^  That  the  York  and  Antwerp  Rules  be  adopted  and  filed  with 
the  minutes  of  this  Congress." 


(      72      ) 

The  motion  was  seconded  by  Mr.  Richard  Lowndes,  of  Liver- 
pool, and  carried  unanimously. 

Motion  by  Mr.  Carmichael. 

Mr.  C.  H.  £.  Carmichael,  of  London,  Honorary  Secretary  of 
the  Cop3night  Committee,  having  given  to  the  Conference  an 
account  of  the  transactions,  which  he  had  officially  attended,  of 
the  Legal  Section  of  the  Art  Congress,  held  at  Antwerp  during 
the  recent  Rubens  Tercentenary  Festival,  moved  the  following 
resolution : — 

"  That  this  Conference,  having  heard  from  the  Secretary  of  the 
Committee  on  a  Law  of  International  Copyright  that  the 
Legal  Section  of  the  Art  Congress,  lately  sitting  at  Antwerp, 
has  referred  the  questions  concerning  artistic,  dramatic 
and  musical  Copyright  to  the  existing  Committee  of  this 
Association,  as  well  as  to  a  committee,  yet  to  be  formed,  of 
the  Institute  of  International  Law,  desires  to  express  its 
s)rmpathy  with  the  objects  of  the  Legal  Section  of  the  Art 
Congress  and  will  do  its  utmost  to  further  them." 

Dr.  Bredius  and  M.  Schaar,  respectively,  begged  leave  to 
recommend  the  action  of  the  Dutch  Government  in  connection 
with  copyright  and  the  draft  law  of  Mr.  Verwoort,  recently 
discussed  by  the  Legal  Section  of  the  Art  Congress,  to  the 
consideration  of  the  Committee. 

The  resolution  was  seconded  by  Sir  Travsrs  Twiss  and  passed 
without  a  dissentient  voice. 

Appointment  of  Committees^  &»c. 

At  the  suggestion  of  Lord  O'Hagan  it  was  decided  to  leave  the 
appointment  of  the  committees  remaining  to  be  formed,*  the 
election  of  the  officers  of  the  Association  for  the  ensuing  yeart 
and  the  choice  of  a  place  of  meeting  for  the  Conference  of  1878  % 
to  the  Executive  Council. 

*  CC  p.  44,  n.  t  See  pp.  5-9.  X  Vide  Preface. 
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Votes  of  Thanks. 

The  following  votes  of  thanks  were  then  passed :  proposed  by  Sir 
Travers  TwisSy  seconded  by  M.  Cork  van  der  Marrrn  :  to 
11  L^poLD  D£  Wael,  buxgomaster  of  Antwerp,  for  having 
placed  the  handsome  and  commodious  sakns  of  the  Hdtel  de 
Villc  at  the  disposal  of  the  Conference ;  proposed  by  Dn  Bredius, 
stamded  by  Dr.  Sieveking  :  to  the  Local  Committee  **  for  having 
taken  the  greatest  pains  to  make  the  sojourn  of  the  members 
of  the  Association  at  Antwerp  as  pleasant  as  possible ;"  proposed 
fy  Professor  de  Folleville,  seconded  by  Dr«  Rahusen  :  to  the 
Antwerp  dubs,  the  '  Concorde,'  the  '  Harmonie'  and  the  '  Cercle 
Artistique,'  for  their  hospitality ;  proposed  by  Mr.  K  £L  Wendt, 
seconded  by  Dr.  Hindenburg  :  to  the  members  of  the  press  for 
having  by  their  attention  to  the  debates  and  their  able  reports 
enabled  the  general  jpublic  to  become  acquainted  with  the  labours 
of  the  Congress,  and  thereby  greatly  contributed  to  its  usefulness ; 
proposed  by  M.  Engels,  seconded  by  Mr.  Henry  Richard  :  to  the 
President,  "who  had  presided  with  conspicuous  ability,  energy 
and  courtesy,"  and  to  Sir  Travers  Twiss  and  Messrs.  Couvreur 
and  CoRR  van  der  Maeren,  ''  to  whose  indefatigable  zeal  the 
success  of  the  Association  was  in  so  large  a  measure  to  be 
attributed";  and,  proposed  by  the  Chevalier  de  Scherzer,  seconded 
by  Mr.  Hinde  Palmer  :  to  the  Secretaries  '*  for  their  able  services 
during  the  past  year  and  the  present  Conference." 

Close  of  the  Conference. 
The  President  now  rose  to  close  the  Conference. 

Lord  (yHAGAN  acknowledged  the  kindness,  consideration  and 
cooxtesy  exhibited  towards  the  members  of  the  Congress  during 
their  stay  at  Antwerp.  The  meeting,  he  said,  had  been  a  more 
signal  success,  even,  than  he  had  anticipated.  Not  merely  had  the 
attendance  been  larger  by  one*half  than  on  any  previous  occasion, 
but  the  results  obtained  were  of  far  greater  importance.  The 
Association  had  claims  to  the  support  of  all  intellectual  men,  but 
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more  especially  of  those  engaged  in  commercial  and  industrial 
pursuits.  Accordingly,  not  only  had  the  Conference  been  ad- 
dressed by  members  of  the  English,  French  and  German  Parlia- 
ments, of  the  Dutch  and  Belgian  Chambers  of  Representatives,  of 
the  Senates  of  Hamburg  and  Bremen  and  of  the  Congress  of  the 
United  States  of  America,  and  by  jurists  of  high  position  and 
attainments  from  many  countries,  by  men  who  had  produced 
powerful  impressions  by 'their  breadth  and  depth  of  thought,  the 
accuracy  of  their  knowledge  and  the  grace  of  their  diction,  but 
the  mercantile  community,  that  portion  of  society  whose  eneigy 
and  enterprise  did  most  to  promote  the  material  welfare  of  man- 
kind, had  been  strongly  represented  by  delegates  from  all  parts  of 
the  world  He  had  been  present  at  the  deliberations  of  the 
legislative  bodies  of  the  greater  number  of  the  states  of  Europe, 
but  in  no  assembly  had  he  ever  heard  questions  debated  with 
such  earnestness,  such  cogency  of  logic  and  such  ease  and  pre- 
cision of  language  as  in  the  General  Average  Committee  Room. 
Nor  was  the  reason  far  to  seek;  for  in  that  room  were  gathered 
together  those  who  knew  most  about  the  subject  in  hand,  and  whose 
interests  would  be  most  affected  by  the  issue  of  the  discussions. 
I  must  confess,  added  his  lordship,  that  I  was  startled  when 
I  first  saw  the  title  of  the  Association  and  contemplated  the  vast 
range  of  objects  which  it  embraces.  But  upon  closer  acquaint- 
ance I  found  that  it  did  not  attempt  all  at  once,  and  that, 
what  it  had  done,  it  had  done  well.  It  is  impossible  to  doubt  that 
the  Association  has  a  great  future  before  it,  if  our  aims  continue 
practical  and  feasible,  and  our  methods  those  of  reason,  moderation 
and  persevering  effort 

The  session  terminated  at  4.30  p.m. 


OLIVER  SMITH, 
Honorary  International  Secretary, 


PROCEEDINGS 

or  THE 

GENERAL  AVERAGE  COMMITTEE. 


At  the  Bremen  Conference,  held  in  1876,  it  was  resolved  that 
z  conunittee  be  appointed  to  consider  the  stibject  of  General 
Average. 

Encouraged  by  the  interest  shown  at  the  Conference  with 
regard  to  the  establishing  of  International  Rules  for  the  regula- 
tion of  General  Average  losses,  the  Council  of  this  Association 
felt  itself  justified  in  bringing  before  die  members  and  the 
public  a  plan  to  effect  tliis  object  Accordingly,  the  Council 
caused  to  be  printed  and  circulated  copies  of  the  York  J^ules^ 
accompanied  by  a  circular  inviting  the  attention  of  shipowners, 
merchants  and  underwriters  to  the  subject  The  YoA  Rules 
were  suggested  as  a  suitable  starting-point  for  further  discussion. 
At  the  same  time  a  communication  was  opened  with  the  Chairman 
of  Lloyd's  Corporation,  the  Right  Hon.  G.  J.  Goschxn,  M.P., 
through  the  intermediation  of  our  President,  the  Right  Hon.  Lord 
(^Hagan.  In  the  result  that  powerful  Corporation  of  Underwriters, 
following  the  lead  of  Liverpool,  New  York,  Amsterdam,  Bremen, 
Hambuxg,  Hull  and  other  maritime  cities,  consented  to  send 
delegates  to  attend  the  then  approaching  Conference  at  Antwerp. 
The  Council,  in  view  of  the  importance  of  the  question,  instructed 
its  secretaries  to  address  themselves  to  the  leading  men  in  dif- 
ferent countries  interested  in  it  Accordingly,  an  extensive  cor- 
respondence was  carried  on,  restdting  in  attracting  the  most  serious 
attention  of  the  commercial  wwld  to  the  matter. 

At  Antwerp  the  Council  had  taken  measures  to  secure  a 
separate  room  for  the  discussion  of  the  question  at  the  H6tel 
de  Ville ;  Sir  Travers  Twiss  and  Mr.  Jencken  having  visited 
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Antwerp  for  the  purpose  of  completing  the  arrangements.  Mon- 
sieur DE  Wael,  the  Burgomaster  of  Antwerp,  very  generously 
placed  a  conmiodious  room  at  the  Hdtel  de  Ville*,  the  Salon  de 
Mariage,  at  the  disposal  of  the  Council. 

On  the  30th  August,  1877,  the  members  met,  the  question 
being  referred  by  the  General  Meeting  of  the  Conference  to 
the  Committee ;  the  following  bodies  were  represented  by 
delegates : — 

The  Conmiittee  of  Lloyd's,  London, 

The  Average  Adjusters'  Association  of  England, 

The  North  German  Lloyd, 

The  General  Shipowners'  Society  of  London, 

The  Chamber  of  Commerce,  the  Underwriters*  Association, 

the  Shipowners'  Association  and  the  Steamship-owners' 

Association  of  Liverpool, 
The  Chamber  of  Commerce  of  Hull, 
The  Chamber  of  Coirunerce  of  Hamburg, 
The  Chamber  of  Commerce  of  Bremen, 
The  Chamber  of  Commerce  of  Cardiff^ 
The  Chamber  of  Commerce  of  Newcastle-on-Tyne, 
La    Soci^t^    N&rlandaise    de    Commerce,    I'Association    des 

Assureurs,  la  Conmiission  des  Assureurs  of  Amsterdam, 
The  Belgian  Lloyd,  Antwerp, 
The    Underwriters    and    Average    Adjusters   of   Rotterdam, 

Dordrecht  and  the  Hague. 
La  Sod^  Commerdale,  Industrielle  et  Maritime  of  Antwerp, 
The  Average  Staters  and  Insurance  Companies  of  Copenhagen, 
The    Marine   Insurance    Companies    and    Associations    of 

Christiania, 
The  International  Union  of  Maritime  Underwriters  in  Berlin, 
The  Chamber  of  Commerce  of  New  York, 
The    Direction    of    Commercial    Affairs,    Austro-Hungarian 

Embassy,  London,  and  the 
Boards  of  Underwriters  of  New  York  and  of  New  Orleans, 

and  other  commercial  bodies. 
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The  members  who  attended  and  took  part  were  as  follows  : — 


Noma. 

Sir  Travers  Twiss, 
Q.C.,  D.C.L.      . 

THfODORE   EnGELS  . 


E.  E.  Wendt  .  . 
H.  D.  Jencken  .     . 

Oliver  Smith    .     . 

J.  Rand  Bailey  .     . 

H.  R  Meier 

F.  R  K  Natusch     . 
Joseph  Hillman 
Capt  H-  M.  HoziER 
Chev.  de  Scherzer  . 

John  Glover  .  . 
Manley  Hopkins  . 
Dr.  £.  N.  Rahusen  . 

Dr.  J.  Wertheim 


L.  C.  Driebeek  .  . 
C.  C.  Dutilh  .  . 
Ed.  van  Eeten  .     . 

William  Bertrand 
Max  Suremon,  Fils 
William  Goqd  .     . 


RepresentfUives^  dv. 

.  President  of  the  Committee,  London. 

Vice-President  of  the  Committee,  Ant 

werp. 
Vice-President  of  the  Committee,  London, 
Honorary  General  Secretary  of  the  Asso- 
ciation, Barrister-at-Law,  London. 
Honorary  International  Secretary  of  the 

Association,  Barrister-at-Law,  London. 
Honorary    Secretary    to    the    Antwerp 

General  Average  Committee,  Solicitor, 

London. 
Chairman  of  the  North  German  Lloyd, 

Bremen. 
The  Conmuttee  of  Lloyd's,  London. 
The  Committee  of  Lloyd's,  London. 
Secretary  to  Lloyd's,  London. 
Aulic  Councillor,  Director  of  the  Com- 

.mercial    Department    at   the   Austro- 

Hungarian  Embassy,  London. 
Ex-Chairman  of  the  General  Shipowners' 

Society,  London. 
The     Average    Adjusters'    Association 

of  England. 
The   Netherlands   Trading   Society  and 

the  Permanent  Committee  of  the  Ship^ 

owners'  Association  of  Amsterdam. 
Chairman  of  the  Dutch   Committee  on 

General   Average;    the   Underwriters' 

Association  of  Amsterdam. 
Average  Stater,  Rotterdam. 
Average  Stater,  Rotterdam. 
La  Soci^td  Commerciale,  Industrielle  et 

Maritime  d'Anvers. 
Underwriters'  Representative,  Antwerp. 
Average  Stater,  Antwerp. 
Merchant,  Antwerp. 
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Names. 
J.  Langlois  .     .     . 
Laurence  R.  Baily 

Richard  Lowndes  . 
P.  H.  Rathbone 

R.  H.  Nesbitt   .  . 

James  Poole      .  . 

W.  Hope       .     .  . 

W.  Brown     .     .  . 

Axel  Winge  .     .     . 


E.  van  Peborgh 
N.  Jacobsen 

Dr.  F.  SlEVEKING 
J.  MiDDELBOE      . 

F.  R.  COUDKRT    . 


H.  Theodor  Hack  , 

Jacob  Ahlers 

Dr.  Georg  Embden  . 

R.  A.  Gaedechens  . 


M.  Ulrich    .     .     , 

H.  Kusenberg  .  . 
Alphonse  Genicot  . 
A.  Hindenburg  .     . 


Re^esitUatives^  <&v. 

Average  Stater,  Antwerp. 

Steamship  Owners'  Association  of  Liver- 
pool. 
Chamber  of  Commerce,  Liverpool. 
President  of  the  Chamber  of  Commerce, 
Liverpool. 

Underwriters'  Association,  Liverpool. 

Shipowners*  Association,  Liverpool. 

Underwriters'  Association,  Liverpool. 

Deputy  Chairman  of  the  Chamber  of 
Commerce,  HulL 

Average  Stater^  the  Ship  Association,  the 
Insurance  Association  and  the  Poseidon 
Marine  Insurance  Company,  Christiania. 

Average  Stater,  Antwerp. 

Director  of  the  Maritime  Insurance  Com- 
pany, Copenhagen. 

Senator,  Hamburg. 

Average  Stater,  representing  the  Under- 
writers and  Average  Staters  of  Copen- 
hagen. 

Delegate  of  the  Chamber  of  Commerce  of 
the  State  of  New  York,  and  the  Boards 
of  Underwriters  of  New  York  and  New 
Orleans. 

Average  Stater,  Bremen. 

Maritime  Insurance  Broker,  Hamburg. 

Secretary  of  the  Chamber  of  Commerce, 
Hamburg. 

New  Eighth  Insurance  Company,  Ham- 
burg; the  Underwriters'  Association  of 
Hamburg  and  the  International  Union 
of  Maritime  Underwriters  of  Berlin. 

Secretary-General  of  the  International 
Union  of  Maritime  Underwriters,  Berlin. 

Maritime  Insurance  Company,  Antwerp. ' 

Average  Stater,  Antwerp. 

Advocate  of  the  Supreme  Court  of  Den- 
mark. 
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Names, 

David  Murray  .     . 
g.  w.  huchting 
corr      van      deri 
Maeren    .     .     .  I 
Gust.  Buysschasrt 
Charles  Clark,  Q.C. 
0.  Sjostrom  .     .     . 

Edward  H.  Capper 

J.  P.  Bredius     .     . 

JuuEN  Schaar  .     . 

FRfaoiRIC  DELVAinC 

G.  Berdolt  .     .     . 

W.  Griffith       .     . 
John  Kinghorn 

W.  TULLEY    .       . 

W.  S.  Daglish    .     . 

A.  Heim  .... 
Lucius  C.  Dukcan  . 

Dr.  Marcus  .     . 

J.  P.  Schneider 
R.  S.  Tredgold.     . 
Edward  Barrow     . 
f.  n.  dormans  . 
H.  Fester    . 
Arthur  Goemare  . 

A.  HOLLE        .       .      . 


Re^esentativa^  6v. 

Faculty  of  Signet  Writers,  Glasgow. 

Underwriter,  Bremen. 

Ex-President  of  the  Chamber  of  Com- 
merce, Brussels. 

Advocate,  Antwerp. 

London. 

Swedish  Consul,    Bremen,    representing 
Gothenburg. 

President  of  the  Chamber  of  Commerce, 
Cardiff 

Average  Stater,  Member  of  the  States- 
General  of  Holland,  Dordrecht 

Advocate,  Brussels. 

Advocate,  Antwerp. 

Ex-President  of  the  Chamber  of  Com- 
merce, Antwerp. 

B|UTister-at-Law,  London. 

Barrister-at-Law,  London. 

Shipowners'  Association  and  Chamber  of 
Commerce,  Hull. 

Chamber    of  Commerce,   NewcastleK>n- 
Tyne  and  Gateshead 

Maritime  Insurance  Agency,  Antwerp. 

Advocate  to  the  United  States  Legation, 
London. 

Syndic  of  the  Chamber  of  Commerce, 
Bremen. 

Insurance  Broker,  Bremen. 

Cape  of  Good  Hope  and  London. 

Antwerp. 

Antwerp. 

Insurance  Broker,  Antwerp. 

Average    Stater,    Antwerp.      (Editor    of 
Le  Fricurseur  iTAnvers.) 

Antwerp. 


(With  others,  whose  names  have  unfortunately  not  been 
recorded.) 
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Sir  Travers  Twiss,  as  President  of  the  Committee,  supported 
by  Messrs.  Wendt  and  Engels,  van  Peborgh,  and  H.  H.  Meier, 
at  3  o'clock  on  that  day,  opened  the  proceedings  by  giving  a  short 
summary  of  what  had  taken  place  at  York  in  the  year  1864,  and 
suggested  that  the  York  Rules  should  constitute  the  basis  for 
discussion.  Mr.  H.  D.  Jencken,  the  Honorary  Secretary  of  the 
Committee,  then  laid  upon  the  table  the  correspondence  and 
printed  papers  relating  to  this  question. 

Letters  addressed  to  the  Hon,  General  Secretary^  by  the  following 
Corporate  Bodies  and  Persons y  laid  on  the  table. 

C.  Platt  ....     Board  of  Marine  Underwriters,  Insurance 
Company  of   North    America,  Phila- 
delphia. 
Baron    Fleetwood,'!  Board    of   Underwriters,    and  Gauthiod 
Th.    Berger    and  >     Marine  Insurance  Company,  Gothen- 
A.  W.  BjoRCK      .  J      burg. 

^JoHN  miTwicT^  }  C^^^^""  ^^  Commerce,  Edinburgh. 

L.  U.  HviDT.     .     .     Underwriter,  Copenhagen. 

A.  Grangier  .  .  Secretaire  du  Comit^  des  Compagnies 
d'Assurances  Maritimes,  Marseilles. 

A.  ]^iE  ....  Secretaire  du  Comit^  des  Assureurs 
Maritimes  du  Havre. 

LfoN  Herbart  .  Assurances  Maritimes,  Dunkirk. 

,  A,  DE  CouRCV  Directeur  de  la  Compagnie  d' Assurances 

Gen^rales  Maritimes,  Paris. 

A.  SoREL  ....  Secretaire  du  Comitd  des  Assureurs  Man- 
times,  Paris. 

Carefully  drawn  and  exhaustive  reports  of  the  German  Branch 
Committee,  the  Scandinavian  Committee,  the  Board  of  Under- 
writers, Philadelphia. 

Further  report  by  A.  W.  Bjorck,  Mayor  of  Gothenburg. 

Rules  for  the  adjustment  of  General  Average  claims,  by  Mr. 
J.  P.  Schneider. 
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Mr.  E.  £.  Wendt,  one  of  the  Vice>Fresident8,  being  caUed 
upon  by  the  Chairman,  then  read  an  address  which  he  had  pre- 
paxed  at  the  request  of  the  Council : — 

"The  Executive  Council  of  the  Association,  having  since  the 
Hague  Congress  in  1875  considered  the  subject  of  the  laws  of 
General  Average  worthy  of  its  attention,  appointed,  after  the 
discussions  at  last  year's  Bremen  Congress,  a  standing  conunittee 
on  General  Average,  who,  with  the  co-operation  of  several  local 
committees,  prepared  the  present  meeting,  from  whose  delibera- 
tioDs  it  is  hoped  that  so  practical  a  law  of  General  Average  may 
issae  that  the  governments  of  the  principal  maritime  nations  will 
think  fit  to  adopt  it 

^  As  the  transactions  of  previous  congresses  are  out  of  print,  their 
history  can  only  be  learnt  from  the  perusal  of  Mr.  Lowndes* 
wcU  known  work, '  The  Law  of  General  Average '  and  my  '  Papers 
on  Maritime  Legislation.' 

"There  it  will  likewise  be  found  recorded,  that,  in  spite  of 
repeated  attempts  made  by  the  Associated  Chambers  of  Commerce 
to  prevail  upon  Her  Britannic  Majesty's  Government  to  make  the 
rales  which  were  passed  at  the  last  Congress  at  York  (1864)  a 
subject  of  imperial  legislation,  nothing  has  been  done ;  and  as  the 
xDanner  in  which  these  so-called  *'York  Rules"  were  generally 
received  and  have  been  reviewed  by  competent  authority  has 
convinced  the  Executive  Council  that  no  better  starting-point  for 
discussion  could  be  offered,  it  was  decided  to  invite  you  to  enter 
scriaHm  into  the  discussion  of  their  different  clauses. 

'^  But  before  you  do  so,  let  me  allude  to  the  reports  which  have 
been  presented  by  the  Local  Committees  of  Bremen,  Gothenburg 
and  Philadelphia. 

"The  Bremen  Report  commences  by  suggesting  to  adopt 
the  well  known  clauses  of  the  German  Maritime  Law  as  a 
startbg-point  for  our  deliberations,  but  the  York  Rules  being 
a  compromise  for  the  common  safety  (the  English)  and  the 
ammon  benefit  (most  other  nations)  principle,  the  Bremen  Com- 
mittee consents  to  discuss  the  York  Rules  and  suggests  their 
amendment 
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<*  And,  bearing  in  mind  that  the  Executive  Council,  or  rather 
those  of  its  members  upon  whom  the  management  of  the  affairs  of 
all  matters  relating  to  General  Average  has  devolved,  owe  an 
expression  of  opinion  to  their  Bremen  friends  as  an  acknowledg- 
ment of  the  trouble  they  have  kindly  undertaken  in  the  joint 
cause,  I  think  it  my  duty  on  this  occasion  to  make  the  following 
observations : — 

"  As  far  as  I  recollect,  there  were  certainly  two  reasons  for  the 
York  Congress  not  following  the  German  law,  and  omitting  to 
place  at  the  head  of  the  York  Rules  the  definition  of  what  is 
meant  by  a  General  Average  act :  the  first  was  that  it  was  not 
easy  to  embrace  in  a  few  sentences  all  that  it  would  have  been 
considered  necessary  to  express  under  that  head ;  and  the  second 
was  that  none  of  the  definitions  hitherto  either  enacted  in  foreign 
laws  or  contained  in  the  well-known  authorities  met  with  general 
approval. 

"  And  the  Executive  Council  will  be  glad  to  have  your  opinion 
whether  you  see  any  objection  to  our  acceding  to  this  part  of  the 
Bremen  proposal  and  putting  at  the  head  of  the  rules  we  may 
pass  the  combined  Articles  702  and  705  of  the  'German  law, 
which  would  then  run  as  follows : — 

"  *  All  damage  done  to  ship  or  cargo,  or  both,  by  the  master  or 
by  his  orders,  with  intent  to  save  both  from  a  common  danger,  as 
also  the  consequential  damages  resulting  therefrom  and  the 
expenses  incurred  for  the  same  purpose  are  General  Average. 

*'' General  Average  is  borne  by  ship,  freight  and  cargo  in 
common. 

^"Average  distribution  takes  place  only  when  ship  as  well  as 
cargo,  and  both,  either  altogether  or  in  part,  have  really  been 
saved' 

"  The  proposals  then  following,  viz. : — To  make  enactments :  as 
to  how  the  values  are  to  be  ascertained  of  any  sacrifices  made  for 
the  common  benefit ;  how  the  contributory  values  are  to  be  taken  ; 
whether  the  rights  of  claimants  for  General  Average  sacrifices  are 
to  be  secured  in  any  particular  manner ;  and  how  the  contributions 
to  General  Average  are  to  be  guaranteed — may,  if  you  think  fit. 
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be  settled  according  to  the  usages  of  the  port  where  the  average 
statement  is  to  be  made  up,  as  they  hardly  involve  any  question 
of  principle. 

"  But  I  think  you  will  concur  that  with  great  propriety  the  port 
of  destination,  or  the  place  where  in  consequence  of  a  General 
Average  act  the  maritime  adventure  is  terminated,  could  be  fixed 
upon  as  the  place  for  the  adjustment  of  the  General  Average, 
provided  the  parties  interested  do  not  agree  upon  any  other 
course ;  a  proviso  which  has  become  the  more  necessary  as  lately, 
in  some  Eastern  ports,  large  commissions  have  been  charged. 

^'  In  the  Bremen  Report  suggestions  are  made  to  take  as  con- 
tributory value  of  the  ship,  not  according  to  the  York  Rules,  the 
actual  value  less  all  charges  really  incurred,  but  as  estimated; 
further,  that  damage  done  by  defending  a  ship  against  enemies  or 
pirates,  and  the  expenses  of  ransoming  a  ship,  should  be  allowed 
in  General  Average;  further,  to  allow  for  deckload  jettisoned 
only  when  the  vessels  carrying  the  same  are  especially  built  to  do 
so;  and  also  (a)  that  the  contributory  value  of  freight  should 
not  be  reduced  to  less  than  one-half  of  the  gross  freight;  {d) 
that  any  loss  arising  to  cargo-owners  out  of  the  shipowner's 
mability  to  provide  for  his  share  to  a  bottomry  bond  should 
be  rateably  distributed  among  them;  and  (c)  that  in  case  of 
detention  hy  force  majeure  the  crew's  wages  and  provisions  should 
be  dealt  with  as  General  Average. 

^  I  come  now  to  the  recommendation  in  the  Bremen  Report 
to  reconsider  the  fourth  rule  (cutting  away  wreck),  and  I  beg  to 
express  the  hope  that  this  recommendation  will  not  be  insisted 
upon,  for  this  rule  was  passed  in  conformity  with  the  well-known 
dictum  of  one  of  our  most  celebrated  judges,  that  the  cutting 
away  of  that  which,  being  in  a  state  in  which  it  cannot  be  saved,  is 
abready  viitually  lost,  and  moreover  encumbering  the  navigation  of 
the  vessel,  is  not  such  a  sacrifice  as  to  give  a  title  to  contribution. 
*'  The  Reports  of  the  Swedish  Committee  also  contain  very 
valuable  remarks  about  deckload  and  about  the  contributory 
value  of  ship,  cargo  and  freight 
"  The  Report  of  the  Philadelphia  Committee,  or  rather  tlie 
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Report  of  the  Committee  on  Adjustments  of  the  Board  of 
Marine  Underwriters  in  that  city,  addressed  to  the  said  Board, 
opposes  the  first  rule  (jettison  of  deck  cargo)  altogether,  because 
deck  cargo  interferes — in  their  opinion — ^with  the  navigating  and 
general  management  of  the  ship,  endangering  the  safety  of  the 
cargo  under  deck,  and  because  the  act  of  jettison  alone  secures 
the  earning  of  freight  by  the  shipowner. 

"That  Report  approves  of  Rules  II.  (damage  by  jettison), 
III.  (extinguishing  fire  on  shipboard),  IV.  (cutting  away  wreck), 
V.  (voluntary  stranding),  VI.  (carrying  press  of  sail)  entirely, 
but  suggests  to  Rule  VII.  (port  of  refuge  expenses),  that  as  any 
portions  of  cargo  which  may  have  been  left  behind  in  a  port  of 
refuge  have  equally  benefited  with  the  rest  by  the  putting  into  a 
port  of  refuge,  they  should  not  be  exempted  from  contribution  to 
General  Average,  and  further  suggests  to  Rule  VIII.  (wages  and 
maintenance  of  crew  in  port  of  refuge)  that  such  allowance 
should  not  only  be  made  from  the  date  of  entering  the  port  of 
refuge,  but  from  the  bearing  away  for  that  port,  repeating  at  the 
same  time  the  objection  raised  under  the  previous  rule  with 
respect  to  the  exemption  of  cargo  left  at  a  port  of  refuge  from 
General  Average. 

•*  Rule  IX.  (damage  to  cargo  in  discharging)  is  opposed  because 
of  the  inability  to  see  any  difference  in  tlie  method  of  discharging 
under  the  master's  discretion. 

**  Rules  X.  and  XL  (contributory  values)  are  approved  of,  but 
an  addition  is  suggested  to  the  former — that  even  in  the  event  of 
loss  after  departure  from  a  port  of  refuge  an  apportionment  in 
General  Average  of  all  expenses,  with  the  exception  of  the  wages 
and  maintenance  of  the  crew,  should  take  place;  a  proposition 
which  is  not,  I  think,  likely  to  obtain  the  assent  of  this  meeting. 

"  Before  concluding,  I  have  to  thank  Mr.  Joh.  Phil.  Schneider,. 
of  Bremen,  for  his  proposed  *  Rules  for  the  Adjustment  of  General 
Average  Claims  and  for  Averages  from  Collision,  proposed  for 
Universal  Adoption.' 

**  May  our  deliberations  lead  to  a  successful  issue  in  an  Inter- 
national General  Average  Law  ! " 
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On  the  conclusion  of  Mr.  Wendt's  address,  Mr.  F.  R  R  Natusch, 
one  of  the  delegates  from  Lloyd's,  handed  in  the  following 
letter  :— 

"  Lloyd's,  August,  1877. 

"To  the  Chairman  of  the  Meeting  of  the  Association  for  the 
Reform  and  Codification  of  the  Law  of  Nations. 

**  Average  Law  Department. 

"  Sir,— The  Association  for  the  Reform  and  Codification  of  the 
Law  of  Nations  having  invited  the  Committee  of  Lloyd's  to  send 
representatives  to  the  meeting  at  Antwerp,  where  the  question 
ofGeneral  Average  is  to  be  the  subject  of  discussion,  Messrs. 
F.  R  K  Natusch  and  Joseph  Hillman  have  been  appointed 
by  the  Committee  as  a  deputation  to  represent  them  on 
that  occasion  with  Captain  H.  M.  H021ER,  the  Secretary  of 
Uoyd's. 

"  At  the  same  time  the  Committee  think  it  right  to  place  before 
the  Association  their  views  upon  the  subject,  and  the  views  which 
those  who  represent  them  will  support  There  is  a  strong  feeling 
in  this  Committee  that  the  differences  ^hich  exist  in  various 
countries  upon  this  subject  would  be  best  met  by  abolishing 
General  Average  altogether.  Possibly  this  cannot  now  be  done; 
and  if  so,  the  Committee  consider  that,  so  far  as  English  practice 
is  concerned,  any  difference  should  be  met  by  curtailing,  not  by 
enlarging,  the  English  rules. 

'^  The  sacrifice  of  a  part  to  avoid  an  impending  peril  was  the 
foundation  of  General  Average,  and  was  the  very  essence  of  any 
claim.  This  ingredient  should  still  form  the  basis  of  any  claim, 
and  without  this  basis  the  new  element  of  common  benefit  should 
not  be  allowed  to  have  Uny  place.  From  the  fact  that  the  York 
Rules  are  to  be  adopted  as  a  basis  for  discussion  it  is  clear  that 
no  return  to  first  principles  can  be  expected  from  the  Antwerp 
meeting,  for  in  the  opinion  of  the  Committee  those  rules  extend 
considerably,  both  in  principle  and  amount,  the  area  in  which 
General  Average  may  be  recovered,  and  the  attempt  to  establish 
uniformity  is  carried  out  solely  by  introducing  into  the  law  of 
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Eiigiahd  cas)^  Of  i[^neral  Average  which  are  allowed  abroad, 
but  not  in  England,  and  which  the  Committee  consider  most 
objectionable. 

"  The  Committee  think  it  right  to  bring  these  views  to  the 
attention  of  the  Association,  that  it  may  be  understood  they  are 
averse  to  any  proposal  for  assimilating  General  Average  which  is 
based  upon  extending  in  any  manner  the  English  law,  instead  of 
reducing,  both  in  principle  and  amount,  the  cases  in  which  it  can 
be  claimed. 

**  I  have  thfe  honour  to  be,  Sir, 

"  Yout  obedient  servant, 
(Signed)  "  George  J.  Goschen, 

"  Chairman  of  Lloyd's,"    , 

Mr.  P.  H.  Rathbone,  Chairman  of  the  Committee  of  Under- 
writers of  Liverpool,  stated  that  he  did  not  think  that  the 
position  taken  up  by  Lloyd's  Corporation  was  justified;  the 
doctrine  and  practice  of  General  Average  being  of  universal 
application. 

Mr.  John  Glover,  Ex-Chairaian  of  the  General  Shipowners' 
Society,  Mr.  Lawrence  R.  BAily,  of  the  SteamshipK)wners' 
Association  of  Liverpool,  Dr.  K  N.  Rahusen,  of  the  Netherlands 
Trading  Society  and  the  Permanent  Committee  of  the  Shipowners' 
Association  of  Amsterdam,  Mr.  Manley  Hopkins,  of  the  Average 
Adjusters'  Association  of  England^  and  Mr.  H.  H.  Meier, 
Chairman  of  the  North  German  Lioyd,  supported  the  argument  of 
Mr.  Rathbone,  proposing  that  no  notice  should  be  taken  of  the 
letter,  and  the  order  of  the  day  should  be  proceeded  with.  The 
President  then  suggested  that  the  letter  of  Mr.  Goschen  be  en- 
tered on  the  mmutes  of  the  proceedbgs.  Alter  further  discussion, 
Mr.  H.  H.  Meier  formally  submitted  the  following  resolution, 
viz. :  "  That  the  York  Rules  should  be  taken  as  a  basis  of  discussion 
for  this  meeting."  This  resolution  was  seconded  by  Mr.  R. 
Lowndes,  of  the  Chamber  of  Commerce,  Liverpool,  Dr.  J.  P. 
Bredius,  of  Dordrecht,  and  Mr.  J.  P.  Schneider,  of  Bremen.  Dr. 
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HiNDBKBURG,  of  Copenhagen,  in  support,  contended  that  the 
principle  should  be  settled  first  and  the  details  afterwards.  Mr. 
LowNDSS  then  opened  the  discussion  upon  the  first  York  rule, 
m,: — 

"  Rule  L  JdHson  of  Deck  Cargo. — A  jettison  of  timber  or 
deals,  or  any  other  description  of  wood  cargo,  carried  on 
the  deck  of  a  ship  in  pursuance  of  a  general  custom  of 
the  trade  in  which  the  ship  is  then  engaged,  shall  be  made 
good  as  General  Average  in  like  manner  as  if  such  cargo 
had  been  jettisoned  from  below  deck. 

**  No  jettison  of  dedc  cargo  other  than  timber  or  deals,  or  other 
wood  cargo,  so  carried  as  aforesaid,  shall  be  made  good  as 
General  Average. 

^  Every  structure  not  built  in  with  the  frame  of  the  vessel 
shall  be  considered  to  be  a  part  of  the  deck  of  the 

•     vessel** 

Of  whkh  be  recommended  the  adoption.  Mr.  Schneidxr,  Mr. 
Glover,  Dr.  Rahusen  opposed,  Mr.  R.  Coudert,  of  New  York, 
Mr.  Axel  Wimge,  of  Christiania,  Captain  N.  Jacobsen,  of 
Copenfiageni  Mr.  H.  H.  Meier  and  Mr.  K  H.  Capper,  of 
Caidiff,  spoke  in  favour  of  the  rule.  Mr.  Rathbone  then  moved 
that  the  first  York  and  Antwerp  rule  be  as  follows : — 

^  No  jettison  of  deck  cargo  shall  be  made  good  as  General 

Average.** 

Dr.  Rahusen  seconded  the  motion.  Mr.  Axkl  VVikge  men  pro- 
posed that  the  words  be  added,  "  except  in  case  of  jetton  to  save 
the  vessel*  Mr.  Jaoobsen  seconded  the  amendment,  which  was 
ne^tived  by  a  large  majority.  The  resolution  of  Mr.  Rathbone 
was  then  submitted  to  the  meeting  and  carried  by  a  majority  of 
26  to  10. 

After  some  discussion  on  the  desirability  of  giving  the  names  of 
the  members  voting,  the  meeting  adjourned  until  the  next  morning 
at  10  o'clock. 
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Friday,  August  31. 

Sir  Travers  Twiss  in  the  chair,  supported  by  Messrs.  Engels, 
Wendt,  Peborgh,  and  Meier. 

The  Chairman,  in  opening  the  meeting,  gave  a  short  resumt 
of  the  prior  day's  proceedings.  Mr.  J.  Rand  Bailey,  the  Hono- 
rary Secretary  of  the  Committee  at  Antwerp,  then  laid  upon  the 
table  further  correspondence  and  papers.  The  discussion  upon  the 
iirst  rule  was  thereupon  resumed  by  Mr.  Rathbone,  supported  by 
Mr.  Lowndes,  Mr.  Jacobsen  and  Mr.  Capper.  In  regard  to  the 
word  "  structure,"  Mr.  Natusch  defined  what,  in  his  opinion,  ought 
to  be  considered  the  frame  of  an  iron  ship.  Dr.  Rahusen  then 
submitted  the  following  amendment : — 

**  That  cargo  laden  in  any  structure  not  built  in  with  the  frame 
of  the  vessel  shaU  be  considered  to  be  deck  cargo."   • 

Mr.  Coudert  and  Mr.  Meier  spoke  against  the  amendment. 
Mr.  Baily  suggested  to  omit  the  rule  altogether.  Dr.  Rahusen*s 
amendment,  having  been  seconded  by  Mr,  Hillman,  upon  being 
put  to  the  vote,  was  negatived  without  a  division.  The  Chairman 
then  put  the  rule  as  it  stood  : — 

"  Every  structure  not  built  in  with  the  frame  of  the  vessel  shall 
be  considered  to  be  a  part  of  the  deck  of  the  vessel." 

The  Chairman  then  put  the  whole  rule,  which  was  adopted  in 
the  following  form  : — 

"  Rule  I.  JdHson  of  Deck  Cargo, — No  jettison  of  deck  cargo 

shall  be  made  good  as  General  Average. 
**  Every  structure  not  6uilt  in  with  the  frame  of  the  vessel 

shall  be  considered  to  be  a  part  of   the  deck  of  the 

vessel." 
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The  Meeting  then  proceeded  to  the  discussion  of — 

**  Rule  II.  Damage  by  JeHisotL — Damage  done  to  goods  or 
merchandise  by  water  which  unavoidably  goes  down  a  ship's 
hatches  opened,  or  other  opening  made,  for  the  purpose 
of  making  a  jettison,  shall  be  made  good  as  General  Average, 
in  case  the  loss  by  jettison  is  so  made  good. 

**  Damage  done  by  breakage  and  chafing,  or  otherwise  from 
derangement  of  stowage,  consequent  upon  a  jettison,  shall 
be  made  good  as  General  Average,  in  case  the  loss  by 
jettison  is  so  made  good" 

Mr.  Wertheim  proposed,  and  Mr.  Meier  seconded,  that  the 
first  part  of  the  second  rule  be  adopted  as  printed.  Mr.  Heim 
pointed  out  that  the  French  translation  did  not  convey  the 
meaning  of  the  English  text  Mr.  Hillman  proposed  that  the 
word"w"  be  introduced  before  the  word  ^^damage^'  the  first 
word  of  the  rule.  Mr.  Natusch  seconded  the  amendment,  which, 
after  considerable  discussion,  in  which  Messrs.  Murray,  Hop- 
.  KINS,  CouDERT  and  Wertheim  took  part,  was  negatived  by  a 
large  majority.  The  Chairman  thereupon  put  the  first  part  of 
the  second  rule  to  the  vote,  which  was  carried  by  a  majority  of  37 
to  6.  Mr.  Wertheim  moved,  Mr.  Meier  seconded,  the  adoption 
of  the  second  part  of  Rule  II.,  viz. :  "  Damage  done  by  breakage 
and  chafing,  or  otherwise  from  derangement  of  stowage,  consequent 
upon  a  jettison,  shall  be  made  good  as  General  Average."  Dr. 
Rahusen  suggested  the  addition  of  the  words,  *'  in  case  the  loss 
by  jettison  is  so  made  good."  The  Chairman  having  put  the 
amendment,  it  was  carried  by  35  votes  against  3.  The  Chairman 
then  put  the  whole  rule  to  the  vote,  and  the  same  was  carried 
by  32  to  6  : — 

"  Rule  II.  Damage  by  Jettison. — Damage  done  to  goods  or 
merchandise  by  water  which  unavoidably  goes  down  a  ship's 
hatches  opened,  or  other  opening  made,  for  the  purpose  of 
making  a  jettison,  shall  be  made  good  as  General  Average, 
in  case  the  loss  by  jettison  is  so  made  good. 

**  Damage  done  by  breakage  and  chafing,  or  otherwise  from 
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derangement  of  stowage  consequent  upon  a  jettison,  shall 
be  made  good  as  Greneral  Average,  in  case  the  loss  by 
jettison  is  so  made  good." 

The  Chairman  then  submitted  Rule  III. 

"  Rule  III.  ExHnguishing  Fire  an  Shipboard. — Damage  done 
to  a  ship  and  cargo,  or  either  of  them,  by  water  or  other- 
wise, in  extinguishing  a  fire  on  board  the  ship,  shall  be 
General  Average." 

Mr.  PooLE  moved  its  adoption,  Mr.  Engels  seconding  the  same. 

Mr.  Lowndes  proposed,  as  an  amendment,  the  addition  of 
the  words  '^  except  that  no  compensation  be  made  for  damage 
done  by  water  tO  packages  actually  on  fire."  Mr.  Rahusen 
seconded  the  amendment;  Mr.  Meier  had  no  wish  to  oppose 
the  alteration,  but  thought  it  would  involve  much  difficulty  of 
proof. 

Mr.  Lowndes  then  said  he  would  ask  to  substitute  the  words, 
"  to  packages  which  have^been  on  fire." 

The  Chairman  having  read  the  rule  as  amended,  viz.  :— 

"  Rule  III.  ExHngidshmg  Fire  on  Shipboard, — Damage  done 
to  a  ship  and  cargo,  or  either  of  them,  by  water  or  other- 
wise, in  extinguishing  a  fire  on  board  the  ship,  shall  be 
General  Average;  except  that  no  compensation  be  made 
for  damage  done  by  water  to  packages  which  have  been 
on  fire." 

The  same  was  adopted  by  36  votes  to  4. 

•*  Rule  IV.  Cutting  away  Wreck. — Loss  or  damage  caused  by 
cutting  away  the  wreck  or  remains  of  spars,  or  of  other 
things  which  have  previously  been  carried  away  by  sea- 
peril,  shall  not  be  made  good  as  General  Average." 

Mr.  Capper  moved  the  adoption  of  the  rule  as  it  stood; 
Mr.  Murray  seconded  this.     Mr.  Hack  stated  that  the  German 
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Committed  diestred  a  reconsideration  of  thig  rule  Mr.  Manlky 
Hopkins^  as  an  adjuster,  said  he  had  always  felt  there  was  a  certain 
hardship  in  the  rule ;  but  the  rule  as  framed  was  at  present  the  law 
in  England  After  some  discussion,  Messrs.  Middelboe,  Winge, 
VAN  Pebgrgh,  Langlois,  Rathbone,  Jacobsen  and  Coudert, 
taldng  part,  the  Chairman  read  the  rule,  which  was  as  follows : — 

'^  Rule  IV.  Cuititigaway  Wreck.— Ijom  or  damage  caused  by 
catting  away  the  wredc  or  remains  of  spars,  or  of  other 
things  which  have  previously  been  carried  away  by  sea- 
peril,  shall  not  be  made  good  as  General  Average.*' 

The  rule  was  then  put  to  the  vote  and  adopted  by  47  votes, 
nmine  contra. 

"  The  Committee  then  adjourned  to  a  p.m. 

Afternoon  Sitting,  2  p.m. 

At  the  reassembling  of  the  Committee  at  2  p.m.  Lord  QUagan 
todc  the  chair,  supported  by  Sir  Travers  Twiss,  MM.  Engels, 
Wendt,  Meier,  and  van  Peborgh. 

His  lordship  read  Rule  V. : — 

^*  Rule  V.  Voluntary  Stranding, — When  a  ship  is  intentionally 
run  on  shore  because  she  is  sinking  or  driving  on  shore  or 
rocks,  no  damage  caused  to  the  ship,  the  cargo  and  the 
freight,  or  any  or  either  of  them,  by  such  intentional  running 
t)n  shore,  shall  be  made  good  as  General  Average." 

Mr.  Natusch  proposed,  and  Mr.  Rathbone  seconded^  the 
nileasread. 

On  his  lordship  putting  the  question,  it  was  carried  unanimously. 

Lord  O'Hagan  then  proceeded  to  read  Rule  VI.,  viz. : — 

"  Rule  VI.  Carrying  Press  of  Sail — Damage  occasioned  to  a 
ship  or  cargo  by  carrying  a  press  of  sail  shall  not  be  made 
good  as  General  Average.'' 
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Mr.  Murray  proposed,  and  Mr.  Wertheim  seconded^  the 
adoption  of  the  rule.     The  rule  was  unanimously  carried. 

The  President  then  read  Rule  VII. 

"  Rule  VII.  Port  of  J^e/uge  Exfienses.^-When  a  ship  shall  have 
entered  a  port  of  refuge  under  such  circumstances  that  the 
expenses  of  entering  the  port  are  admissible  as  General 
Average,  and  when  she  shall  have  sailed  thence  with  her 
original  cargo,  or  a  part  of  it,  the  corresponding  expenses 
of  leaving  such  port  shall  likewise  be  so  admitted  as  General 
Average ;  and  whenever  the  cost  of  discharging  cargo  at 
such  port  is  admissible  as  General  Average,  the  cost  of  re- 
loading and  stowing  such  cargo  on  board  the  said  ship, 
together  with  all  storage  charges  on  such  cargo  shall  likewise 
be  so  admitted.  Except  that  any  portion  of  the  cargo  left 
at  such  port  of  refuge,  on  account  of  its  being  unfit  to  be 
carried  forward,  or  on  account  of  the  unfitness  or  inability 
of  the  ship  to  carry  it,  shall  not  be  called  on  to  contribute 
to  such  General  Average." 

•    Mr.  Tredgold  proposed    its  adoption,   and    Dr.  Rahusen 
seconded  it 

Mr.  Hach  proposed  the  omission  of  all  words  from  the  word 
"  except^  Mr.  Meier  seconded  this  amendment ;  and  after 
considerable  discussion,  in  which  Messrs.  Manley  Hopkins, 
Schj^eider,  Lowndes,  Baily,  Hillman,  Nesbitt,  Coudert, 
Griffith  and  Dr.  Bredius,  took  part.  Lord  O'Hagan  put  the 
amendment ;  31  voted  for  and  13  against  it 

Mr.  Schneider  proposed  to  substitute  Section  7  of  his  Report 
for  Rules  VII.  and  VIII. 

Lord  O'Hagan  then  put  it— That  Rule  VII.,  omitting  the  last 
paragraph,  be  approved  and  adopted;  there  were  39  for  and 
5  against  this. 

The  seventh  rule  was  thereupon  agreed  to  as  follows  : — 

"  Rule  VII.  Port  of  Refuge  Expenses.-^^h^n  a  ship  shall  have 
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entered  a  port  of  refuge  under  such  circumstances  that  the 
expenses  of  entering  the  port  are  admissible  as  General 
Average,  and  when  she  shall  have  sailed  thence  with  her 
original  caj^o  or  a  part  of  it,  the  corresponding  expenses 
of  leaving  such  port  shall  likewise  be  admitted  s^  General 
Average ;  and,  whenever  the  cost  of  discharging  cargo  at 
such  port  b  admissible  as  General  Average,  the  cost  of  re- 
loading and  stowing  such  cargo  on  board  the  said  ship, 
together  with  all  storage  charges  on  such  cargo,  shall  like- 
wise be  so  admitted/* 

Lord  O'Hagan  then  read — 

"  Rule  VIIL  IVagies  and  Maintenance  of  Crew  in  Port  of  Refuge. 
— When  a  ship  shall  have  entered  a  port  of  refuge  under 
the  circumstances  defined  in  Rule  VII.,  the  wages  and  cost 
of  maintenance  of  the  master  and  mariners,  from  the  time 
of  entering  such  port  until  the  ship  shall  have  been  made 
ready  to  proceed  upon  her  voyage,  shall  be  made  good  as 
General  Average.  Except  that  any  portion  of  the  cargo 
left  at  such  port  of  refuge  on  account  of  its  being  unfit  to 
be  carried  forward,  or  on  account  of  the  unfitness  or  inability 
of  the  ship  to  carry  it,  shall  not  be  called  on  to  contribute 
to  such  General  Average." 

Mr.  Rathbone  moved,  and  Dr.  Rahusen  seconded,  the 
adoption  of  this  rule.  Mr.  Hach  proposed  the  omission  of 
an  words  from  the  word  ^^ except*' ;  seconded  by  Dr.  Breoius; 
the  amendment  was  then  carried  by  a  majority  of  32  to  2. 
Mr.  Nesbitt  opposed  the  whole  rule  and  proposed  the 
insertion  of  the  word  "«<?/"  between  '^ shall  *and  ''be  made'' 
in  the  fifth  line.  Mr.  Natuscu  seconded  the  amendment; 
Mr.  Meier  observed  that  he  could  easily  get  policies  effected 
with  this  clause,  viz.  **  Foreign  General  Average,"  which  would 
cover  wages  and  costs  referred  to.  Mr.  Glover  thought  that 
both  mover  and  seconder  had  cut  the  ground  from  under  their 
feet,  that  shipowners  had  every  inducement  to  get  the  ship  out  of 
port    Mr.  Capper  supported  Mr.  Glover  on  the  part  of  British 
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shipowners.  Mr.  Hillman  then  stated  that  a  practice  existed  at 
Lloyd's  to  grant  policies  with  a  clause  agreeing  with  the  foreign 
prsu:tice.  Mr.  Rathbone  pointed  out  that  it  only  made  such 
wages  payable  from  the  time  of  entering  the  port  Mr.  Coudert 
urged  that  this  class  of  payments  came  within  the  rule  of  General 
Average.  The  President  then  read  the  rule  and  amendment 
For  the  amendment,  6  votes,  against  40.  Mr.  Lowndes  proposed 
to  add  the  following  words :  ^  deducting,  however,  any  saving  in 
the  expense  actually  made,  or  which  ought  to  be  made  by  paying 
off  the  crew,  or  any  portion  of  them  at  the  port  of  refuge." 
Mr.  Rathbone  seconded  this,  and  after  some  discussion,  in  which 
Messrs.  Hach  and  Rahusen,  and  others  took  part.  Lord  O'Hagan 
put  the  amendment ;  only  4  votes  being  counted  in  support  of 
it,  it  was  rejected.  Lord  O'Hagan  then  proposed  the  rule  as  it 
stood,  which  Was  carried  by  45  voices  against  5.  The  rule 
was  adopted  in  the  following  terms : — 

"  Rule  VIIL  }Vages  and  Maintenance  of  Crew  in  Port  of  Refuge. 
— ^When  a  ship  shall  have  entered  a  port  of  refuge  under 
the  circumstances  defined  in  Rule  VIL,  the  wages  and  cost 
of  maintenance  of  the  master  and  mariners,  from  the  time 
•of  entering  such  port  until  the  ship  shall  have  been  made 
ready  to  proceed  upon  her  voyage,  shall  be  made  (;ood  as 
General  Average." 

Lord  O'Hagan  then  read — 

*'  Rule  IX.  Damage  to  Cargo  in  Discharging. — Damage  done 
to  cargo  by  discharging  it  at  a  port  of  refuge  shall  not  be 
admissible  as  General  Average  in  case  such  cargo  shall  have 
been  discharged  at  the  place  and  in  the  manner  customary 
at  that  port  with  ships  not  in  distress." 

Mr.  Coudert  moved,  and  Mr.  Rathbone  seconded,  its 
adoption,  Mr.  Manley  Hopkins  moved  that  the  rule  should 
be  altered  to : — "  Damage  done  to  cargo  by  dischargiAg  it 
at  a  port  of  refuge  shall  be  admissible  as  General  Average." 
This  was  seconded  by    Mr.    Langlois.     Messrs.    Bailv    and 
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Glov£r  desired  further  explanations.  Mr.  Manley  Hopkins 
explained  that  discharging  a  cargo  in  a  port  of  refuge  caused 
an  additional  loss.  Mr.  Tredgold  suggested  that,  unkss  Mr. 
Hopkins'  afnendment  passed,  the  rule  would  be  inconsistent 
with  Rule  VII.  Lord  O'Hagan  put  the  amendment,  which  was 
lost  by  a  large  majority,  37  against,  8  for,  the  same.  Lord 
(yHAGAN  then  put  the  York  rule  as  first  read,  which  was  carried 
bj  a  majority  of  40  to  3. 

Lqrd  O'Hagan  then  read — 

^  Rule  X.  Omirilmiory  Ki/im;^.— The  contribution  to  a  General 
Average  shall  be  made  upon  the  actual  values  of  the  pro- 
perty at  the  tennination  of  the  adventure,  to  which  shall 
be  added  .the  amount  made  good  as  General  Average  for 
property  sacrificed ;  deduction  being  made,  from  the  ship> 
owner's  freight  and  passage  money  at  risk,  of  two-fifths  of  such 
freight,  in  lieu  of  crew's  wages,  port-charges,  and  all  other 
deductions;  deduction  being  also  made,  from  the  value  of 
the  property,  of  all  charges  incurred  in  respect  thereof 
subsequently  to  the  arising  of  the  claim  to  General  Average." 

Dr.  Rahusen  proposed,  and  Mr.  Rathbonb  seconded,  its 
adoption.  Mr.  Hach,  seconded  by  Mr.  Meier,  proposed  that 
the  following  clauses  be  substituted  for  Rule  X. : — 

''The  cargo  contributes  with  the  actual  nett  value  of  the  goods 
at  the  end  of  the  voyage,  deducting  the  then  still  existing 
value  of  those  repairs  and  supplies  which  have  been  made 
after  the  casualty. 

"  The  freight  contributes  with  two-thirds  of  its  gross  amount 
(eventually  to  concede  three-fifths,  or  even  one-half). 

''To  all  these  contributing  values  is  to  be  added  the  amount 
xoade  good  ui  General  Average  obj^ts  sacrificed." 

This  amendment  was,  however,  rejected,  there  being  28  against, 
and  8  votes  for  it  Mr.  Lowndes  proposed,  and  Mr.  Driebeek 
seconded,  an  amendment  as  follows :  — "  That  Rule  X.  be  amended 
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by  the  omission  of  the  words, '  two-fifths  of  such  freight  in  lieu  of 
crew's  wages,  port-charges  and  all  other  deductions,'  and,  in  their 
place,  that  the  following  words  be  inserted,  *  such  port-charges 
and  crew's  wages  as  would  not  have  been  incurred,  had  the  ship 
and  cargo  been  totally  lost  at  the  date  of  the  General  Average 
act  or  sacrifice.' " 

After  some  remarks  from  Mr.  Baily  and  Mr.  Glover,  the 
President  read  the  rule  and  the  proposed  amendment,  when  there 
were  28  against,  11  for  the  amendment  Lord  O'Hagan  then  put 
to  the  meeting  "  that  the  rule  as  altered  by  Mr.  Lowndes'  amend- 
ment do  pass,"  and  it  was  carried  unanimously. 

"  Rule  X.  Contributory  Vd/ues.—Tlie  contribution  to  a  General 
Average  shall  be  made  upon  the  actual  values  of  the  pro- 
perty at  the  termination  of  the  adventure,  to  which  shall 
be  added  the  amount  made  good  as  General  Average  for 
property  sacrificed ;  deduction  being  made,  firom  the  ship- 
owner's freight  and  passage  money  at  risk,  of  such  port- 
charges  and  crew's  wages  as  would  not  have  been  incurred 
had  the  ship  and  cargo  been  totally  lost  at  the  date  of  the 
General  Average  act  or  sacrifice ;  deduction  being  also  made, 
from  the  value  of  the  property,  of  all  charges  incurred  in 
respect  thereof  subsequently  to  the  arising  of  the  claim  to 
General  Average." 

Lord  O'Hagan  read — 

"Rule  XL  Loss  of  Freight — In  every  case  in  which  a 
sacrifice  of  cargo  is  made  good  as  General  Average,  the  loss 
of  freight  (if  any)  which  is  caused  by  such  loss  of  cargo  shall 
likewise  be  so  made  good" 

Mr.  CouDERT  proposed,  and  Mr.  Glover  seconded,  the  same, 
and  it  was  thereupon  unanimously  adopted. 
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Saturday,  September  i. 

Mr.  Th.  Engels  in  the  chair ;  supported  by  Messrs.  Wendt, 
Meier  and  van  Peborgh. 

The  Honorary  Secretary  to  the  Committee,  Mr.  J.  Rand  Bailey, 
having  read  over  the  eleven  rules  approved  and  adopted  on  the 
previons  day,  Mr.  Coudert  proposed,  and  Mr.  Rathbone 
seconded,  ''  That  the  rules  as  now  read  were  accurate  and  should 
be  adopted.**  After  some  discussion,  in  which  Messrs.  Rahusen, 
Rathbone,  Meier  and  Langlois  took  part  respecting  the  French 
translation,  the  Chairman  called  upon  Mr.  Hach  to  bring  forward 
the  additional  rules  suggested  by  the  German  Committee,  upon 
which  Mr.  Hach  suggested  that  the  rules  now  agreed  to  should 
be  preluded  by  a  clear  definition  of  General  Average,  and  pro- 
posed the  addition  of  a  rule  in  the  terms  of  Article  702  of  the 
Gennan  Commercial  Code,  page  3  of  the  report  of  the  German 
Committee,  as  follows : — 

"  All  damage  intentionally  done  to  ship  or  cargo,  or  both,  by 
the  master,  or  by  his  orders  for  the  purpose  of  saving  both 
from  a  common  danger,  together  with  any  further  damage 
occasioned  by  such  measures,  and  likewise  expenses  in- 
curred for  the  same  purpose,  are  General  Average. 
General  Average  is  borne  by  ship,  freight  and  cargo 
conjointly." 

Mr.  Meier  seconded  the  adoption  of  this  rule.  After  some 
discussion,  in  which  Messrs.  Natusch,  Rahusen,  Manley 
Hopkins,  Capper,  Poole,  Baily,  Meier  and  Griffith,  took  part, 
Mr.  Lowndes  said  he  considered  it  would  be  impracticable  and 
undesirable  to  attempt  a  definition.  The  rules,  as  being  discussed, 
did  not  pretend  to  be  a  code^  but  only  rules  as  to  certain  points 
on  which  countries  differed.  If  the  work  of  the  Conference  were 
to  prepare  a  code,  many  pages  would  have  to  be  added;  and  he 
moved  as  an  amendment  "  that  no  definition  of  General  Average 
he  inserted  in  the  rules.**     Mr.   Coudert  seconded  this ;  and, 

H 
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after  considerable  discussion  by  Messrs.  van  Peborgh,  Langlois, 
Nesbitt,  Baily,  Goemare,  Capper  and  Poole,  Mr.  Hack's 
motion  was  rejected  by  a  large  majority. 

The  Chairman  having  asked  if  there  were  any  further  proposals 
to  add  to  the  rules,  Mr.  Hach  proposed  to  add  a  rule  in  the  fol- 
lowing words : — 

**  Average  contribution  takes  place  only  when  both  ship  and 
cargo  wholly  or  in  part  have  been  actually  saved." 

Mr.  Baily  requested  Mr.  Hach  to  explain  what  was  meant 
by  the  word  "actually,"  a  word  which  he  thought  would  cause 
difference  of  opinion.  Mr.  Hach  agreed  to  substitute  the  word 
"  ultimately."  Mr.  Meier  seconded  the  amended  motion.  After 
some  discussion,  in  which  Messrs.  Manley  Hopkins,  Jacobsen, 
and  Rahusen,  took  part,  Mr.  Lowndes  proposed  the  previous 
question.  He  considered  the  proposed  addition  involved  the  ques- 
tion of  what  was  the  ultimate  liability  of  an  owner,  which  would 
lead  to  great  difficulty  and  danger.  Mr.  Rathbone  seconded  Mr. 
Lowndes*  motion  to  consider  the  previous  question,  and,  after  a 
lengthy  discussion,  Messrs.  Langlois,  Capper,  Coudert,  Baily, 
Manley  Hopkins,  Dr.  Sieveking  and  Mr.  Ahlers  taking  part, 
Mr.  Lowndes  withdrew  his  motion.  Mr.  Winoe  quoted  several 
cases  showing  how  disadvantageously  the  German  law  had 
worked.  Mr.  Baily  moved  as  an  amendment  that  the  following 
rule  be  added  in  place  of  that  proposed  l)y  Mr.  Hach  : — 

"  Whenever  there  is  not  any  pecuniary  benefit,  or  when  the 
pecuniary  benefit  is  less  than  the  expense  caused  by  a 
General  Average  act,  the  excess  of  that  expense  over  that 
benefit  shall  be  apportioned  over  the  benefits  which  at  the 
time  when  the  general  average  was  performed  it  was  in- 
tended that  it  should  produce." 

Mr.  Nesbitt  seconded  this. 

After  some  discussion  by  Messrs.  van  Peboroh,  Lowndes, 
Coudert,  Rahusen  and  Baily,  Mr.  Hach  withdrew  his  motion ; 
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the  Chairman  thea  put  the  previous  question,  which  was  carried 

anaimnottsly. 

Mr.  Hach  submitted  for  the  acceptance  of  the  Committee  the 
following  proposition : — 

*^  The  amount  to  be  allowed  for  goods  sacrificed  is  computed 
analogous  to  the  contributory  value  by  the  actual  nett  value 
of  the  goods  in  the  same  quality  and  condition  at  the  end 
of  the  voyage." 

Mi.  Meier  seconded  the  adoption  of  this  proposition ;  and, 

after  some  discussion  between  Messrs.  Jacobsen  and  Lowndes, 

Mr.  Baily  proposed,  as  an  amendment,  the  adoption  of  the 

following  rule  : — 

**  The  value  to  be  allowed  for  goods  sacrificed  shall  be  that 

value  which  the  owner  would  have  received,  if  such  goods 

had  not  been  sacrificed." 

Mr.  Manlev  Hopkins  seconded,  Mr.  Meier  opposed,  the 
amendment  Mr.  Rathbone  was  of  opinion  that,  if  Mr.  Meier's 
view  were  adopted,  the  owners  of  jettison  goods  would  be  placed 
in  a  better  position  than  the  owner  of  other  goods. 

The  Chairman  put  Mr.  Baily's  amendment,  which  was  carried 
by  a  majority  of  34  to  7.  Thereupon  Mr.  Hach  withdrew  his 
motion. 

The  Chairman  then  put  it  to  the  vote — That  the  words  of  the 
amendment  of  Mr.  Baily  do  form — 

"  Rule  XII.  Amount  to  be  made  good  for  Cargo. — The  value  to 
be  allowed  for  goods  sacrificed  shall  be  that  value  which  the 
owner  would  have  received,  if  such  goods  had  not  been 
sacrificed."  1 

This  was  carried  unanimously. 

Mr.  Hack  then  submitted  that ''  the  amount  to  be  allowed  for 
objects  sacrificed  of  ship  and  ship's  material  is  regulated  by  the 
usages  of  the  port  where  the  Average  statement  is  to  be  made 
up."     Dr.   Rahusen    pointed  out    various    objections    to  this 
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amendment,  which  Mr.  Hach  then  withdrew.  Mr.  Langlois, 
however,  considered  the  point  one  which  should  be  argued,  and 
gave  notice  that  he  would  bring  it  forward,  with  some  modifica- 
tion, at  the  afternoon  sitting. 

The  Committee  then,  at  i  o'clock,  adjourned. 

Afternoon  Sitting,  2.30  p.m. 

Mr.  T.  Engels  in  the  chair ;  supported  by  Messrs.  Wendt, 
Meier  and  van  Peborgh. 

Mr.  Lowndes,  after  pointing  out  the  difference  between  the 
systems  of  England  and  other  countries  relative  to  articles^ re- 
placed or  repaired,  submitted  the  following  to  be  added  as  a  new 
rule : — 

''  When  new  work  replaces  old,  the  deduction  shall  be  one- 
third,  subject  to  the  following  exceptions,  viz. : — 
'^  I.  No  deduction  shall  be  made  during  the  ship's  first  year. 
'^  2.  Anchors  are  allowed  in  full. 
'^  3.  Chain  cables  are  subject  to  one-sixth  only. 
"  4.  In  case  of  repairs  at  a  port  of  refuge,  the  deduction 
shall  not  exceed  one-third  of  the  estimated  cost  of 
such  repairs  at  the  port  of  adjustment 
^'5.  No  deduction   to  be  made  for  one-third  of  bottomry 

premiums  or  commissions  on  advance. 
"  6.  No  deduction  is  to  be  made  from  temporary  repairs." 

Mr.  Glover  opposed  the  rule  as  suggested,  inquiring  if  Mr. 
Lowndes  proposed  to  make  any  distinction  between  wooden 
and  iron  ships. 

Mr.  Lowndes  said  he  would  be  glad  to  modify  his  proposal 
by  introducing  such  a  distinction,  but  would  .be  glad  to  know 
what  was  suggested. 

After  remarks  from  Mr.  Meier,  Mr.  Nesbitt  said  he  con- 
sidered the  subject  well  worthy  of  discussion,  but  it  could  not 
be   entered  upon  fairly    or  conveniently  at   this    meeting;   and 
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after  other  remarks  by  Messrs.  Hillman  and  Glover,  the 
Chairman  put  die  previous  question,  which  was  carried  by  34 
votes  to  4  votes. 

Mr.  Ahlkrs  moved  the  insertion  of  the  following  rule  : — 

**  Either  party  whose  property  has  been  jettisoned  or  sacri- 
ficed for  the  common  safety  has  a  lien  on  the  interests 
saved  for  contribution,  which  may  be  enforced  by  appli- 
cation to  the  proper  tribunal  or  by  retaining  possession, 
where  the  party  entided  to  the  lien  is  in  possession." 

Mr.  Hach  seconded  it,  and,  after  much  discussion  by  Messrs. 
Rauusen,  Glover,  Rathbone,  Natusch,  Hillman,  Murray 
and  Ahlers,  the  Chairman  expressed  a  doubt  whether  the 
suggestion  was  practicable,  as  it  would  be  impossible  for  a 
merchant  to  know  whether  goods  of  a  similar  kind  saved  were 
his  or  not 

The  Chairman  then  put  the  previous  question,  which  was 
carried  by  24  to  9. 

Mr.  Lowndes  suggested  the  addition  of  a  rule  as  follows : — 

"Damage  done  by  defending  the  ship  against  enemies  or 
pirates,  ammunition  expended  in  such  defence,  and  com- 
pensation lawfully  paid  to  wounded  seamen,  are  General 
Average." 

Which  was  likewise  negatived  without  discussion,  the  votes  being 
—for  the  previous  question^  15  ;  against,  13. 

This  closed  the  proceedings  of  the  Committee. 

At  the  suggestion  of  Mr.  JsNCKkN,  it  was  agreed  to  frame  a 
Report,  and,  in  pursuance  of  the  practice  of  the  Association, 
to  submit  the  Resolutions  and  Report  to  the  Meeting  in  Con- 
ference.* The  members  then  adjourned  into  the  principal  hall, 
where  his  lordship  was  presiding. 

♦  See  pp.  6S-7I, 
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The  following  letter  was  forwaided  by  the  representatives  of 
Lloyd's,  before  leaving  Antwerp,  to  the  Secretary: — 

"  Antwerp,  3rti  September,  1877. 

"  Sir, — ^We,  the  representatives  deputed  by  the  Committee  of 
Lloyd's,  on  the  invitation  of  the  Committee  of  your  Association, 
to  attend  the  meetings,  this  day  terminated,  of  the  General  Average 
Section  of  the  Conference,  request  that  it  may  appear  in  the 
protocol  of  the  proceedings  that  we  expressly  declared  that  we 
had  no  intention,  by  our  presence  or  otherwise,  to  accept,  on  behalf 
of  our  constituents,  the  decisions  arrived  at  by  the  Section,  but 
that,  on  the  contrary,  we  protested,  on  behalf  of  the  Committee 
of  Lloyd's,  against  certain  of  those  decisions,  and  reserved  the 
rights  of  our  constituents  in  every  respect 

"  We  are.  Sir, 

"  Your  obedient  servants, 

"  F.  R  B.  Natusoh, 


(Signed)  | 


By  order : 


"  Joseph  Hillman.' 


H.  D.  JENCKEN, 

Honorary  Secretary, 

J.  RAND  BAILEY, 

Honorary  Secretary  to  the  Antwerp 

Committee, 
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BILLS  OF  EXCHANGE.* 


Principles  for  an  International  Law  to  govern  Bills  of 
Exchange,  adopted  by  the  Association  at  the  Bremen 
AND  Antwerp  Conferences. 

1.  The  capacity  to  contract  by  means  of  a  Bill  of  Exchange 
shall  be  governed  by  the  capacity  to  enter  into  an  obligation 
generally. 

2.  To  constitute  a  Bill  of  Exchange  it  shall  be  necessary  to 
insert  on  the  face  of  the  instrument  the  words  ^  Bill  of  Exchange  " 
or  their  equivalent 

3.  It  shall  not  be  obligatory  to  insert  on  the  face  of  the  instru- 
ment, or  on  any  indorsement,  the  words  *'  Value  received,"  noi 
to  state  the  consideration. 

4.  Usances  shall  be  abolished 

5.  The  validity  of  a  Bill  of  Exchange  shall  not  be  affected  by 
the  absence  or  insufficiency  of  a  stamp. 

6.  A  Bill  of  Exchange  shall  be  deemed  negotiable  to  order, 
unless  restricted  in  express  words  on  the  face  of  the  instrument  or 
on  an  indorsement 

7.  The  making  of  a  Bill  of  Exchange  to  Bearer  shall  not  be 
allowed 

8.  The  rule  of  law  of  distantia  loci  shall  not  apply  to  Bills  of 
Exchange. 

9.  A  Bill  of  Exchange  shall  be  negotiable  by  blank  indorsement 
io«  The  indorsement  of  an  overdue  Bill  of  Exchange  which 

has  not  been  duly  protested  for  dishonour  for  non-payment  shall 
convey  to  the  holder  a  right  of  recourse  only  against  the  acceptor 
and  indorsers  subsequent  to  due  date.  Where  due  protest  has 
been  made,  the  holder  shall  only  possess  the  rights  of  the  indorser 
to  him  against  the  acceptor,  drawer  and  prior  indorsers. 
♦  Sec  pp.  38-42. 
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11.  The  acceptance  of  a  Bill  of  Exchange  must  be  in  writing 
on  the  face  of  the  Bill  itself.  The  signature  of  the  drawee 
(without  additional  words)  shall  constitute  acceptance,  if  written 
on  the  face  of  the  BilL 

12.  The  drawee  may  accept  fof  a  less  sum  than  the  amount  of 
the  Bill. 

13.  In  case  of  dishonour  for  non-acceptance  or  for  conditional 
acceptance,  the  holder  shall  have  an  inmiediate  right  of  action 
against  the  drawer  and  the  indorsers  for  payment  of  the  amount 
of  the  Bill  and  expenses,  less  discount 

14.  The  cancellation  of  a  written  acceptance  shall  be  of  no 
effect. 

15.  Where  the  acceptor  shall  have  committed  an  act  of  bank- 
ruptcy before  due  date,  the  holder  shall  have  an  immediate  right 
of  action  against  the  drawer  and  indorsers  for  payment  of  the 
amount  of  the  Bill  and  expenses,  less  discount 

16.  No  days  of  grace  shall  be  allowed. 

17.  The  holder  of  a  Bill  of  Exchange  shall  not  be  bound,  in 
seeking  recourse,  by  the  order  of  succession  of  the  indorsements, 
nor  by  any  prior  election. 

18.  Protest,  or  noting  for  protest,  shall  be  necessary  to  preserve 
the  right  of  recourse  upon  a  Bill  of  Exchange  dishonoured  for 
non-acceptance  or  for  non-payment 

19.  Default  of  notice  of  dishonour  for  non-acceptance  or  non- 
payment shall  not  entail  upon  the  holder  or  other  parties  to  a  Bill 
of  Exchange  the  loss  of  their  right  of  recourse  for  the  amount  of 
the  Bill ;  but  the  defaulting  party  shall  nevertheless  be  liable  for 
any  damage  occasioned  by  such  default 

20.  The  time  within  which  protest  must  be  made  shall  he  ex- 
tended in  the  case  of  vis  major  during  the  time  of  the  cause  of 
interruption,  but  shall  not  in  any  event  exceed  a  short  period  of 
time  to  be  fixed  by  the  Code. 

21.  No  annulling  clause  need  be  inserted  in  duplicates. 

22.  A  simultaneous  right  of  action  on  a  Bill  of  Exchange  shall 
be  allowed  against  all  or  any  one  or  more  of  the  parties  to  the 

mi 
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23-  The  surety  upon  the  Bill  (donneur  <Paval)  shall  be  primarily 
liable  with  the  person  whose  surety  he  is. 

24.  The  capacity  of  a  foreigner  to  contract  by  means  of  a  Bill 
of  Exchange  shall  be  governed  by  the  law  of  his  country ;  but  a 
foreigner  who  enters  into  a  contract  of  exchange,  being  incapable 
of  binding  himself  by  such  a  contract  in  his  own  country,  shall  be 
bound,  if  he  is  capable  of  binding  himself  by  such  a  contract 
under  the  law  of  the  country  in  which  he  contracts. 

25.  In  the  forgoing  articles  the  term  Bill  of  Exchange  shall 
include  Promissory  Note,  where  such  interpretation  is  applicable ; 
but  *'  Promissory  Note "  shall  not  apply  to  Coupons,  Bankers' 
Cheques  and  other  similar  instruments  in  those  countries  where 
such  instruments  are  classed  as  Promissory  Notes. 

N.B, — These  last  five  rules  were  added  by  the  Committee  at 
Antuferp, 


Approved  by  the  Council : 

TRAVERS  TWISS,  D.C.L.  (Chairman), 
J.  HINDE  PALMER,  Q.C.  ; 
CHARLES  CLARK,  Q.C. 


H.  D.  JENCKEN, 

Honorary  General  Secretary, 
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PREFACE. 


The  sixth  annual  conference  of  the  Association  was 
held  in  the  ancient  free  city  of  Frankfort  from  the  20th 
to  the  23rd  of  August,  1878. 

A  peculiar  interest  attaches  to  the  meeting  through  the 
presence  of  the  representatives  of  the  two  great  empires 
of  the  farthest  East,  a  novel  feature  in  the  history  of 
the  Association  and,  indeed,  in  the  history  of  European 
congresses. 

Owing  to  a  variety  of  causes  —  such  as  the  Paris 
Exhibition,  the  length  of  the  parliamentary  session  in 
England,  the  concurrent  assembling  of  the  Penitentiary 
Congress  at  Stockholm  and  of  the  German  and  the 
Scandinavian  Diets  of  Jurists  (at  Jena  and  Christiania 
respectively)  and  the  fact  that  the  Committees  on  Patents 
for  Inventions  and  Trade  Marks  met  at  Paris  —  there 
was  a  somewhat  less  numerous  attendance  than  at 
Antwerp.  Nevertheless,  it  may  be  confidently  asserted 
that  good  and  important  progress  was  made,  and  that 
the  general  results  of  the  Frankfort  Conference  were 
eminently  satisfactory. 

Through  the  kindness  of  the  Lord  Mayor  and  Corpo- 
ration of  the  City  of  London,  the  next  conference  will 
take  place  in  the  Guildhall,  London,  beginning  on  the 
nth  of  August  next 

Oliver  Smith, 

Honorary  Intemfttional  Secretary. 

33,  Chancery  Lank,  London, 
I  March,  1879. 


Assadaiian  far  the  Reform  and  Codification  of  the 
Law  of  Nations. 


FRANKFORT  CONFERENCE. 


PROCEEDINGS. 


Tuesday,  20  August,  1878. 

At  10  o'clock  in  the  morning  of  the  opening  day,  which  this 
year  was  a  somewhat  earlier  date  than  usual,  the  members  present 
in  Frankfort  were  publicly  received  at  the  celebrated  Romer^  the 
oldest  guildhall  in  Europe,  by  the  Oberburgermeister  of  the  dty, 
Dr.  MuHM  VON  SCHWARZENSTEIN,  who,  in  that  Kaisersaal  which 
witQessed  the  coronation  of  Frederick  Barbarossa  and  of  so  many 
emperors,  addressed  those  assembled  as  follows : 

"Highly  Honoured  Assembly, 

"When  we  learnt  that  Frankfort  had  been  selected  by  your 
Association  as  the  seat  of  this  yeaf  s  Conference,  we,  for  our  part, 
hailed  the  choice  with  joy. 

"  In  truth,  I  deem  it  a  proud  distinction  for  this  city  to  have 
the  privilege  of  hospitably  receiving  within  its  walls  so  consider- 
able a  number  of  eminent  and  influential  men  of  the  most  diverse 
nationalities,  who,  carrying  with  them  and  diffusing  abroad 
civilizing  ideas  of  vast  importance,  now  meet  here  to  prosecute 
tiieir  earnest  intellectual  labours. 

"For  this  honour,  done  to  our  city,  I  desire,  now  that  the 
bour  has  arrived  at  which  I  see  you  gathered  together  in  our 
midst,  first  of  all,  warmly  to  thank  you,  and,  at  the  same  time,  I 
give  you  all  a  cordial  welcome  in  the  name  of  Frankfort 
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**  This  building,  with  the  hall  in  which  you  now  are,  is  one  of 
the  most  ancient  and  venerable  of  our  monuments.  It  reminds 
us  of  a  past,  a  not  inglorious  one,  of  more  than  a  thousand  years, 
in  which  the  history  of  this  town  is  not  without  its  place.  Hie 
ages  of  which  these  walls  and  the  pictures  which-  adorn  them 
speak  knew  nothing  of  the  thought  which  you,  gentlemen,  .repre- 
sent, and  the  aim  which  forms  the  object  of  your  combined 
efforts. 

''  The  idea  of  an  International  Law — ^the  product  of  an  ad- 
vanced civilization  and  of  a  loftier  and  more  humane  view  of  the 
relations  of  nations  in  their  intercourse  with  each  other — ^belongs 
to  modem  times,  its  complete  elaboration  and  practical  realization 
to  the  future. 

**  As  certainly  as  mankind,  in  the  main  ever  progressing,  is  still 
approximating  to  an  ideal  end,  so  certainly  will  the  ethical  con- 
ception of  the  unity  of  the  great  human  family,  embracing  all  the 
peoples  of  the  earth,  come  more  and  more  to  be  recognized  and 
necessarily  lead  to  the  determination  and  regulation,  in  accordance 
with  fixed  principles  and  rules,  of  the  relations  of  the  several 
members  of  that  family  towards  one  another  and  towards  the 
whole,  in  matters  of  the  public,  not  less  than  the  private,  inter- 
course of  life,  upon  the  basis  of  a  general  solidarity  and  in  a  spirit 
of  benevolent  consideration  of  the  divergencies  arising  out  of  the 
idiosjmcrasies  of  individuals. 

**  A  well-developed  International  Law  will  undoubtedly  take 
its  proper,  and  a  prominent,  place  in  the  legal  systems  of  the 
future. 

''  It  is  the  function  of  the  present  to  prepare  that  future,  to 
stimulate  the  study,  and  foster  the  love,  of  International  Law,  to 
promote  the  discussion  of  legal  questions  which  present  them- 
selves, to  examine  the  subject-matter  of  law  by  the  light  of  cases 
as  they  arise,  to  labour  at  it  scientifically,  and  thus  to  collect 
materials  for  that  edifice  of  the  time  to  come,  under  whose  pro- 
tecting roof  the  nations  will  live  side  by  side  in  peace  and  toil 
together  in  security. 

"  In  a  manner  deserving  of  all  recognition  your  Society  performs 
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its  paif ;  it  has  gone  actively  to  work  and  already  produced 
valuable  results  at  former  meetings ;  and,  if  you  have  not  at  once 
obtained  a  final  and  decisive  success,  visible  to  the  eyes  of  all, 
experience  shows  that  it  is  the  peculiarity  of  new  ideas,  coping 
with  the  complexities  of  society,  to  spread,  as  a  rule,  but  gradually, 
and  to  gain  ground  only  through  persistent  efforts,  efforts, 
too,  which  often  have  the  appearance  of  being  without  tangible 
effect  But  the  efforts  are  none  the  less  not  fruitless,  because 
their  true  value  and  importance  are  not  appreciated  immediately 
and  on  all  hands. 

"In  this  sense  the  work  of  your  Association  is  entitled  to 
universal  respect  and  should  be  of  interest  to  every  educated 
man;  but  it  possesses  a  peculiar  interest  for  the  citizens  of 
Frankfort 

"As  a  commercial  city,  Frankfort  has  always  had  a  very  ex- 
tensive connection  with  foreign,  even  the  most  distant,  countries. 
Thus  the  views  of  its  inhabitants  have  ever  been  broad  and 
liberal 

^The  citizens  of  Frankfort  loved  to  transgress  the  limits  which 
formeriy  separated  the  nations  and  impeded  their  mtercourse, 
loDg  before  those  limits  had  been  abolished.  A  certain  cosmo- 
politanism is  as  characteristic  of  our  population  as  its  patriotism, 
which  it  by  no  means  impairs. 

"Accordingly  we  may  be  expected  to  heartily  welcome  the 
ventilation  of  questions  of  international  law,  and  that  such  ques- 
tions often  very  sensibly  affect  us  is  caused  by  the  want  of 
recognized  principles  of  international  law. 

'*  I  need  not,  therefore,  hesitate  to  assure  you,  gentlemen,  that 
the  inhabitants  of  this  city,  and  especially  those  belonging  to  the 
juridical  and  commercial  bodies,  will  follow  your  deliberations 
and  resolutions  with  sjrmpathetic  interest  and  will  join  me  in  the 
wish  that  your  annual  conference  for  this  year  may  be  as  rich  in 
fruitful  results  as  its  predecessors  have  been,  and  that  you  your- 
selves will  feel  at  home  in  our  midst  and,  departing,  take  away 
with  you  a  kindly  remembrance  of  your  sojourn  here. 
"  With  this  wish  I  once  more  bid  you  all  welcome." 
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To  this  address  the  Hon.  David  Dudley  Field,  of  New  York^ 
U.S.A.,  an  Honorary  Vice-President  of  the  Association,  replied  as 
follows : 

''Mr.  Oberburgermeister, 

''  Please  to  accept  the  thanks  of  the  Association  and  of  myself 
for  this  courteous  receptioa    We  come,  not  as  traders,  nor  yet  as 
travellers,  but  that  we  may  take  counsel  together,  how  best  by 
international  laws  to  promote  peace  and  good-will  among  men. 
We  have  held  already,  as  you  know,  five  Conferences,  two  in 
Belgium,  where  the  Association  was  founded,  one  in  Switzerland, 
one  in  Holland  and  one  in  Germany.    For  the  sixth  we  come  by 
invitation  to  this  seat  of  empire,  where  we  are  received  in  an 
ancient  hall  from  whose  walls  the  faces  of  German  emperors, 
through  a  long  line  of  a  thousand  years,  seem  to  smile  at  the 
unaccustomed  sight      Frankfort-on-the-Main  is  known  all  over 
the  world  as  the  pleasant  city  of  the  valley  of  the  Rhine.    Though 
it  is  proud,  and  justly  proud,  of  its  history,  its  sympathies  are 
nevertheless  with  progress.    Your  prosperity  comes  not  from 
Germany  alone,  but  from  other  lands  as  welL    You  have  relations 
in  the  farthest  £ast,  with  those  who  stand   in  the  gates  of 
the  morning,  and  in  the  farthest  West,  with  those,  my  countrymen, 
whose  sun  goes  down  through  the  golden  gate  of  the  Pacific. 
We  are  here  to  join  vrith  you  in  endeavouring  to  make  those 
relations  easier  and  to  strengthen  the  bonds  of  peace.    In  this 
endeavour  we  know  no  nationality.     We  are  all  Germans,  all 
Englishmen,  all  Frenchmen,  all  Americans ;  each  of  us  is,  indeed, 
a  citizen  of  every  land  inhabited  by  men.    For  this  cause  and  in 
this  spirit,  we  accept  the  hospitality  which  you  have  so  generously 
and  gracefully  offered." 

At  II  o'clock  the  members  of  the  Conference  adjourned  to 
the  Saaldau,  the  spacious  and  commodious  new  public  hall 
of  Frankfort,  of  which  the  handsome  salons  had  been  kindly 
placed  at  the  disposal  of  the  Association  by  the  municipal 
authorities. 


(    17    ) 

Here,  upon  the  motion  of  Sir  Travkrs  Twiss,  Q.C,  D.C.L., 
F.ILS.,  of  London,  a  Vice-President  for  England,  seconded  bf 
Dr.  S.  BoRCHARDT,  of  Beriin,  a  Vice-President  for  Germany,  Mr. 
D.  D.  Field  was  called  to  the  chair. 

Mr.  Field  then  opened  the  Conference  with  the  following 

address: 

Opening  Address  of  thi  President 

''GeMTLElISN  or  THE  ASSOCIATION, 

"  International  relations  are  a  necessity  of  modem  society. 

^  In  the  present  condition  of  the  world  it  is  impossible  fiar  any 
nation  to  be  entirely  isolated  from  the  rest  The  governments 
of  states  must  have  some  communication  with  one  another,  and 
the  citizens  of  each  must  have  intercourse  with  the  citizens 
of  others. 

**  The  relations  thence  arising  have  an  importance  conunensu- 
rate  with  the  interests  they  affect,  and  their  cultivation  concerns 
in'  some  degree  eveiy  citizen  of  every  country  on  the  globe, 
for  if  he  have  no  intercourse  himself  with  another  country,  his 
government  has,  and  his  concern  therein  is  proportionate  to  his 
concem  in  the  acts  of  his  government 

"  It  is  the  aim  of  our  Association  to  cultivate  these  relations. 
Ours  is  the  only  Society  which,  so  far  as  I  know,  has  ever  been 
oiganized  for  that  object  Its  name  expresses  its  purpose.  W 
address  ourselves  especially  to  the  study  of  international  relations  ; 
we  seek  to  make  them  better  known  by  embodying  them  in  a 
code;  and  we  suggest  improvements,  in  other  words,  seek  to 
reform  them,  so  far  as  they  appear  to  us  to  need  reforming.  If 
ve  are  asked  how  we  expect  to  succeed  in  these  objects,  seeing 
tbat  we  have  no  official  authority,  we  answer  that  we  aim  to 
influence  public  opinion,  and  we  know  that  in  our  time  public 
0{Nmon  controls  governments.  .  If  we  can  impress  our  views  upon 
the  thinking  men  of  this  generation,  we  shall  have  accomplished 
our  purpose,  for  we  are  sure  that  the  rest  will  follow. 

**  Bearing  in  mind,  then,  the  greatness  of  the  work  we  have 

c 
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in  hand,  and  that  everything  which  concerns  the  intercourse 
of  one  government  with  another  government  or  of  the  citizen  of 
one  state  with  the  citizen  of  another  state  is  within  its  scope,  let 
us  review  briefly  the  history  of  the  Association,  to  see  whether  we 
have  done  anything  towards  the  accomplishment  of  our  task,  and 
what  clatms  we  have  to  the  confidence  of  our  feUow-citizens 
in  Europe  and  America. 

«'  The  Association  was  founded  at  Brussels  in  1873.   It  has  held 
four  annual  conferences  since,  one  at  Geneva,  one  at  the  Hague, 
the  third  at  Bremen  and  the  fourth  at  Antwerp,     At  these 
conferences,  papers  have  been  read,  and  discussions  held,  on  the 
foUowing,  among  other,  subjects  :  the  best  way  of  settiing  inter- 
national disputes  without  resort  to  arms,  the  esUbUshment  of 
international  tribunals,  the  applicability  of  international  law  as 
understood  in  the  West  to  the  nations  of  tiie  East,  the  exemption 
of  private  property  from  capture  at  sea,  the  extradition  of  crmn- 
nals,  the  execution  of  judgments  beyond  the  jurisdiction  of  the 
courts  which  pronounced    them,  the  succour  of  shipwrecked 
mariners  and  the  laws  of  copyright,  of  patents  for  inventions, 
trade-marks,  bills  of  exchange,  general  average,  bankruptcy  and 
collisions  at  sea.    We  have  advanced,  or  sought  to  advance,  step 
by  step,  in  die  study  and  development  of  rules  for  tiie  government 
of  aU  international  relations.    We  have  had  tiie  presence  and 
assistance  of  many  men  distinguished  for  their  knowledge  of 
these  subjects  and  for  tiieir  devotion  to  tiie  good  of  tiieir  race. 

"The  Antwerp  Conference,  after  an  exhaustive  discussion, 
in  which  representatives  from  nearly  all  commercial  countries 
participated,  adopted  a  series  of  rules  on  general  average,  which 
have  already  received  an  approval  so  general  as  to  be  practically 
universal  Thus  has  been  accomplished  by  common  consent, 
witiiout  government  intervention,  a  most  useful  and  much  needed 
reform  in  private  international  law,  and,  if  the  Association  had 
done  nothing  else,  and  were  now  to  go  out  of  existence,  it  would 
deserve  always  to  be  held  in  honourable  remembrance. 

"  A  report  will  be  presented  upon  bills  of  exchange.    Twenty- 
five  rules  have   been   already  recommended,  uniform  for  all 
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commercial  nations,  which  will  remove  many  of  the  existing 
differences  and  anomalies,  and  other  rules  will  be  recommmended 
in  the  forthcoming  report  Of  these  35  rules,  21  have  been 
adopted  by  a  commission  acting  for  the  three  Scandinavian  king- 
doms, and  20  agree  with  the  present  German  Commercial  Code. 
They  agree  also  in  the  main  with  the  common  law  of  England 
We  have  reason  to  hope  that  the  governments  of  Germany,  Austria 
and  Italy  are  favourably  disposed  towards  the  scheme.  It  is 
hardly  too  much,  then,  to  expect  that  the  Scandinavian  report  will 
not  only  be  adopted  by  Sweden,  Denmark  and  Norway,  but  will 
lead  to  a  general  treaty  on  the  subject  between  the  commercial 
countries  of  the  world. 

*'  Kindred  to  this  subject  are  those  of  a  uniform  coinage  and 
of  a  uniform  system  of  weights  and  measures.  These  subjects 
have  been  heretofore  discussed  in  conferences  of  the  Association, 
and  we  may  reasonably  expect  that  further  progress  will  now 
be  made.  Two  commissions,  sitting  in  Paris,  will  this  year 
report  on  monetary  affairs,  and,  if  the  result  of  all  these  efforts 
should  be  the  establishment  of  uniform  systems  for  the  measurement 
of  commodities,  distances  and  values,  a  grievous  burden  will  be 
taken  from  the  shoulders  of  traders  and  travellers. 

"  We  are  to  receive  among  us,  and  shall  welcome,  the  repre- 
sentatives of  the  two  greatest  Oriental  nations,  China  and  Japan, 
embracing  together  a  third  of  the  human  race.  They  will  present 
to  us  papers  on  a  subject  most  interesting  to  them  and  already 
much  discussed  by  us  :  the  treaties  commonly  known  as  capitula- 
tions, by  which  foreigners  among  them  are  exempted  from  their 
jurisdiction.  This,  they  insist,  is  a  badge  of  supposed  or  implied 
inferiority,  to  which  they  ought  not  to  be  subjected.  The  subject 
is  one  of  great  interest  and  should  be  carefully  considered.  Three 
different  principles  are  to  be  applied,  which,  if  care  be  not  taken, 
may  clash  with  each  other,  the  independence  and  the  equality  of 
nations,  and  the  right  and  duty  of  each  to  look  afler  the  protection 
of  its  own  citizens.  A  form  of  procedure  and  a  mode  of  punish- 
ment may  prevail  in  one  country,  which  are  abhorrent  to  the  sense 
of  justice  of  another,  and  the  latter  may  therefore  reasonably 
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refuse  to  allow  its  citizens  to  be  subjected  to  them.  There  must 
be,  however,  a  mode  of  reconciling  these  different  principles  in 
their  application  to  particular  cases,  and  our  Association  is  bound 
to  do  its  utmost  to  find  it 

"  The  greatest  present  need  of  governments  and  peoples  is  the 
substitution  of  reason  for  force  in  the  intercourse  of  nations. 
War  and  its  concomitants,  beginning  with  enormous  and  intoler- 
able armaments  and  ending  with  waste,  carnage  and  unspeakable 
suffering,  are  the  greatest  of  all  calamities.  If  we  can  reduce 
their  number  or  lessen  their  burden,  we  shall  deserve  well  of  the 
world.  The  time  is  propitious.  Europe  has  just  seen  the  most 
complicated  of  contentions  settled  by  a  Congress  of  Nations.  As 
the  Tribunal  of  Geneva  was  the  most  signal  example  of  arbitra- 
tion for  the  adjustment  of  disputes  between  states,  so  the  Congress 
at  Berlin  has  been  the  most  conspicuous  and  successful  example 
of  an  international  Congress  to  avert  impending  war.  There 
were  settled  questions,  not  merely  of  European,  but  of  Asiatic, 
interest,  questions  affecting  not  only  Russia  and  Turkey,  but 
England,  Austria  and  Greece  as  well,  questions  of  supreme 
importance  to  the  diverse  population  of  vast  provinces,  while 
millions  of  armed  men  stood  looking  on,  ready  to  spring  into  the 
arena,  if  the  counsels  of  peace  had  not  prevailed. 

''Let  us  never  forget  that  the  definition  in  solemn  form  of 
the  rights  of  men  and  of  nations  and  the  amelioration  of  the  rules 
which  govern  their  intercourse  tend,  not  only  to  establish  justice, 
but  to  promote  peace.  This  is  the  culmination  of  our  hopes, 
the  crown  of  the  work  to  which  we  invite  all  lovers  of  the  race. 
,  "We  have  to  regret  the  loss,  since  the  last  conference,  of  some 
of  our  most  valued  members  :  Count  Sclopis,  whose  name  will 
ever  be  associated  with  the  Tribunal  of  Geneva,  Sir  Edward 
Creasy,  late  Chief  Justice  of  Ceylon,  scholar  and  jurist,  who 
administered  justice  in  the  East  and  defended  it  in  the  West, 
Mr.  J.  V.  L.  Pruyn,  Chancellor  of  the  University  of  New  York, 
whose  whole  heart  was  in  our  work,  Mr.  Corr  van  der  Maeren 
of  Brussels,  Mr.  Leonard,  late  Judge  of  the  Supreme  Court  of 
Louisiana,  Mr.  Sjostrom  of  Bremen  and  Mr.  de  Pinto  of  the 
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Hague.  They  fell  by  the  wayside,  inarching  with  us.  Let  us 
advance  on  the  same  road  and,  cheered  by  their  example,  help 
to  complete  what  they  helped  to  begin." 

Election  of  Vice-Presidents  of  the  Conference  and  Members^ 

Upon  the  nomination  of  the  President  the  Conference  elected 
Dr.  MuMM  VON  ScHWARZENSTEiN,  Dr.  BoRCHARDT,  Herr  H.  H. 
Meier,  of  Bremen,  Member  of  the  German  Parliament  and  Presi- 
dent of  the  North  German  Lloyd,  Senator  Dr.  F.  Sieveking,  of 
Hamburg,  Sir  Travers  Twiss,  Count  Eric  Sparre,  of  Weners- 
boig,  Sweden,  Governor  of  the  Province  of  Elfsborg,  and  M. 
Theodore  Engels,  of  Antwerp,  President  of  the  Belgian  Lloyd, 
Vice-Presidents  of  the  Conference. 

A  large  number  of  gentlemen  were  admitted  as  new  members 
of  the  Association. 

Minutes  of  the  Antwerp  Conference. 

The  minutes  of  the  1877  meeting  were  taken  as  read  and 
ordered  to  be  gathered  to  the  archives  of  the  society. 

Report  of  the  Council 

The  report  of  the  Council  for  the  year  1877-8  was  presented 
by  Sir  Travers  Twiss,  Chairman  of  the  Executive  CoundL  It 
gave  a  summary  view  of  the  work  done  and  the  progress  made 
nnce  the  Antwerp  Conference,  describing  the  results  of  the  past 
year,  with  respect  to  both  increase  of  numbers  and  the  activity 
displayed,  as  highly  satisfactory.  The  new  members,  it  appeared, 
irambered  135.  The  list  of  officers  showed  the  following  additions 
and  alterations : — Honorary  President :  The  Right  Hon.  Lord 
OUagan,  late  Lord  High  Chancellor  of  Ireland  and  late  Presi- 
dent of  the  Association;  President:  The  Right  Hon.  Sir 
FrrzROY  Kelly,  Lord  Chief  Baron  of  England;  Honorary 
Vice-Presidents:  The  Right  Hon.  Sir  Robert  J.  Philli- 
more,  one  of  the  Judges  of  the  High  Court  of  Justice  and 
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formerly  Judge  of  the  High  Court  of  Admiralty  of  England, 
his  Excellency  Jushie  Wooyeno  Kagenori,  Envoy  Extraordinary 
and  Minister  Plenipotentiary  of  H.M.  the  Emperor  of  Japan  at 
the  Court  of  St  James's,  and  his  Excellency  Kuo-Taj-In,  Envoy 
Extraordinary  and  Minister  Plenipotentiary  of  H.M.  the  Em- 
peror of  China  at  the  same  court;  Vice-Presidents:  The  Hon. 
Sir  William  -Buell  Richards,  Chief  Justice  of  the  Supreme 
Court  for  the  Dominion  of  Canada,  the  Hon.  John  Scorr, 
Judge  of  the  International  Court  of  Appeal  at  Alexandria,  Pro- 
fessor Daniel  de  Folleville,  of  the  University  of  Douai, 
Privy  Councillor  L.  Goldschmidt,  Professor  of  Laws  at  the  Uni- 
versity of  Berlin,  and  Professor  L,  M.  B.  Aubert,  of  the  Uni- 
versity of  Christiania ;  Members  of  the  Council :  Messrs.  H.  J. 
Atkinson  and  John  Glover,  of  London,  MM.  Edouard 
Clunet  and  A.  de  Courcv,  of  Paris,  Messrs.  F.  R.  Coudert 
and  W,  R.  T.  Jones,  of  New  York,  Dr.  J,  Wertheim,  of  Am- 
sterdam, M.  F.  Delvaux,  B&tonnier  of  the  Order  of  Advocates, 
of  Antwerp,  Mr.  Oscar  Dickson,  of  Gothenburg,  Serjeant  E.  W. 
Cox,  Recorder  of  Portsmouth,  Mr.  Richard  Lowndes,  of 
Liverpool,  and  Mr.  Charles  Platt,  of  Philadelphia.  The  list 
of  deaths  recorded  since  the  last  meeting  included  the  names  of : 
Count  Federigo  Sclopis,  of  Turin,  first  Honorary  President 
of  the  Association ;  Sir  Edward  S.  Creasy,  late  Chief  Justice  of 
Ceylon,  a  Vice-President ;  M.  Corr  van  deb  Maeren,  formerly 
Judge  of  the  Commercial  Court  of  Brussels  and  President  of  tne 
Belgian  Political  Economy  Society  and  of  the  International  Asso- 
ciation for  the  Suppression  of  Customs  Duties,  Dr.  Hinschius, 
Imperial  Legal  Counsellor,  of  Berlin,  Chancellor  J.  V.  L.  Pruyn, 
of  the  University  of  New  York,  and  the  Hon.  J.  C.  Leonard, 
late  Chief  Justice  of  the  Supreme  Court  of  Louisiana  and  Member 
of  the  U.S.  Congress,  Members  of  the  Council ;  M.  A.  de 
Pinto,  Councillor  of  State,  of  the  Hague,  and  Mr.  Oiro  Sjo- 
STBOM,  of  Bremen,  the  zealous  and  energetic  Treasurer  of  the 
German-Committee. 

The  remaining  contents  of  this  document  are  to  be  found  in 
the  special,  reports  of  the  various  Committees. 
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CommunkoHans  d*r.  • 

A  copious  correspondence  was  submitted  by  the  Hon.  Ceneral 
Secretary,  Mr.  H.  D.  Jencken,  of  London,  including  letters  ex- 
cusmg  their  absence  from  the  Honorary  President,  the  President, 
his  Excellency  the  Chinese  Minister  at  London,  Serjeant  Simon, 
M.P.,  Dr.  Spinks,  Q.C,  Dr.  T.  H.  Tristram,  Judge  of  the 
Consistory  Court  of  London,  Mr.  Henry  Richard,  M.P., 
Professor  Sheldon  Amos,  of  the  University  of  London,  Mr.  H.  J. 
Atkinson  and  Mr.  E.  E.  Wendt,  of  London,  Dr.  W.  G.  Blackie, 
of  Glasgow,  Mr.  F.  R.  Coudert,  Mr.  W.  R.  T.  Jones,  M.  de 
FoLLEViLLE  and  M.  D.  D.  Farjasse,  of  Paris,  Professor  Gold- 
SCHMIDT,  Baron  von  Holtzendorff,  of  Munich,  the  Chevalier 
DE  Scherzer,  Austrian  Consul-General  at  Leipzig,  Mr.  £. 
Cremers,  of  the  Hague,  late  Minister  of  Foreign  Affairs,  Member 
of  the  Second  Chamber  of  the  States-General,  Mr.  F.  B.  Co- 
NiNCK-LiEFSTiNG,  Judgc  of  the  Supreme  Court  of  the  Netherlands, 
Mr.  P.  J.  Bachiene,  Councillor  of  State,  of  the  Hague,  Dr.  J.  P. 
Bredius,  of  Dordrecht,*  Member  of  the  Second  Chamber  of  the 
StatesXieneral,  M.  Auguste  Couvreur,  of  Brussels,  Member  of 
the  Chamber  of  Representatives,  Mr.  C.  !•.  L.  Mourier,  Chief 
Justice  of  Denmark,  Mr.  C.  L.  Klein,  Judge  of  the  Supreme 
Court  of  Denmark,  Professor  C.  Goos  and  Dr.  A.  Hindenburg, 
of  Copenhagen,  Dr.  S.  A.  Hedlund,  of  Gothenburg,  and  Professor 

AUBERT. 

A  number  of  books  and  pamphlets,  presented  to  the  Associa- 
tion during  the  course  of  the  year,  were  laid  upon  the  table,  as 
also  communications  from  the  Bengal  Chamber  of  Commerce, 
the  American  Branch  of  the  Universal  Peace  Union,  the  American 
Peace  Society  and  others. 

*  We  regret  to  say  that  since  the  date  of  the  Conference  we  have  received 
the  news  of  the  death  of  this  much  valued  member,  whose  eminent  services 
in  connection  with  the  Hague  Conference  will  be  fresh  in  the  memory  of  alL 
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^  Regulations. 

The  following  regulations,  proposed  by  Dr.  J.  P.  Thompson, 
of  Berlin,  seconded  by  M.  Engels,  were  adopted  for  the  conduct 
of  the  business  of  the  Conference : 

1.  Every  speaker  shall  address  the  Conference  standing. 

2.  All  speeches  shall  be  limited  in  duration  to  lo  minutes, 

unless  an  extension  of  time  be  granted  by  the  Con- 
ference; and  no  one  shall  be  heard  more  than  once 
upon  the  same  subject,  except  in  explanation  or  reply. 

3.  Not  more  than   15  minutes  shall  be  allowed  for   the 

reading  of  any  paper. 

4.  A  written  copy  of  every  resolution  shall  be  handed  in  to 

the  secretary. 

5.  Each  member  may  use  his  own  or  the  German  or  English 

language ;  but  resolutions  shall  be  put,  and  the  minutes 
kept,  in  the  German  and  English  languages  only. 


Railway  Transport  Conventions. 

The  order  of  the  day  was  now  proceeded  with,  and  Dr.  J. 
Marcus,  Syndic  of  Bremen,  read  a  paper  upon  "  International 
Railway  Transport  Conventions." 

'*  The  subject  of  this  paper  is  the  Bern  Draught  Treaty  for  the 
Establishment  of  a  Common  Railway  Transport  Law. 

^Take  a  transport  extending  over  a  conjoining  series  of 
railway  lines.  It  is  obvious  that,  from  the  moment  of  being  put 
into  the  wagon  until  final  delivery  to  the  consignee,  the  goods  are 
exposed  to  a  variety  of  vicissitudes ;  they  pass  through  many 
hands  and  enter  into  a  multitude  of  legal  relations.  Manifestly, 
too,  in  the  event  of  differences  arising,  there  will  be  manifold 
difficulties  both  of  law  and  of  fact 

*^  But  how,  if  the  transport  passes  through  different  states  and 
falls  under  different  systems  of  law  ?    What  law  is  then  to  decide 
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conflicting  claims :  that  under  which  the  contract  was  made,  or 
that  under  which  it  was  to  be  fulfilled?  The  questions  thus 
arising,  both  out  of  the  legal  relations  of  the  railway  companies 
to  consignors  and  out  of  those  of  the  companies  to  each  other,  are 
numerous  and  complicated. 

**  The  constantly  increasing  railway  traffic  between  the  different 
nations  calls,  therefore,  imperatively  for  a  uniformity  of  the  laws  by 
which  it  is  governed.  The  want  that  has  thus  made  itself  felt  has 
been  in  part  already  supplied.  By  agreeing  upon  regulations  and 
incorporating  them  with  their  contracts  the  railway  companies 
bave  created  for  themselves,  as  far  as  this  was  practicable, 
conventionally  binding  rules  for  their  through  traffic  Thus  the 
Rules  and  Regulations  (Betriebsr^kmenf)  of  the  international 
'Gemian  Railway  Companies'  Union'  {Verein  deutscher  Eism- 
bahnvnwaltungm)  are  at  the  present  day  already  adopted  in  the 
intercourse  with  the  Belgian,  the  Dutch,  and  a  number  of  the 
Russian  railways.  But  this  canventianal  settlement  of  the  difficulty 
can  still  only  be  regarded  as  a  makeshift.  For  it  presupposes  in 
eoncrdo  that  the  railway  companies  of  one  state  more  or  less 
purely  adopt,  that  is,  submit  themselves  to,  the  law  that  is  appli- 
cable to  the  railways  of  another  state.  Here  is  already  a  weak 
point  in  this  mode  of  removing  the  difficulty.  And  the  expedient 
of  establishing  by  agreement  international  rules  and  regulations 
appears  the  more  questionable,  the  more  the  laws  of  the  respective 
countries  diverge ;  for  then,  in  many  cases,  the  rules  and  regu- 
lations agreed  upon  do  not  coincide  with  the  established  laws  of 
the  different  states,  whilst  in  certain  cases  the  provisions  of  such 
regulations  are  not  at  all  recognized  by  those  laws ;  as  would,  for 
example,  be  the  case,  if  French  railway  companies  joined  the 
above-mentioned  '  German  Railway  Companies'  Union,'  the  regu- 
lations of  which  in  various  respects  occupy  a  stand-point  which  is 
rejected  by  the  French  law. 

''What  course  is  to  be  pursued  by  those  states,  or  their  railway 
companies,  which,  as  Switzerland,  for  instance,  carry  on  an  exten- 
sive traffic  with  countries  in  which  widely  differing  systems  of  law 
prevail?     Are  they  to  adopt  the  most  heterogeneous  rules  for 
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their  manifold  relations!  As  in  such  countries  the  state  of 
things  above  described  has  of  course  been  felt  even  more  severely 
than  elsewhere,  it  is  by  one  of  them,  Switzerland,  that  the  first 
impulse  to  the  reform  in  question  was  given. 

"  In  June,  1874,  M.  de  Seigneux  and  Dr.  Christ,  advocates, 
of  Geneva  and  Basel,  presented  to  the  Federal  Assembly  at  Bern 
a  petition  with  a  detailed  memorial  setting  forth  the  necessity  of 
the  establishment  of  an  International  Railway  Transport  Law  and 
praying  that  the  steps  requisite  for  that  purpose  might  be  taken. 

"  In  consequence  of  this  petition  the  Swiss  Federal  Council 
applied  to  the  governments  of  Berlin,  Paris,  Rome  and  Vienna 
and  caused  the  matter  to  be  laid  before  them. 

"  The  negotiations  on  the  subject  led  to  the  elaboration  of  a 
detailed  draught  of  an  international  railway  transport  law  by  the 
Swiss  Federal  Council  and  finally  to  a  conference  at  which  almost 
all  the  continental  governments  of  Europe  were  represented.  The 
conference  sat  from  the  13th  of  May  to  the  8th  of  June  last  at 
Bern,  and  the  result  was  the  framing  of  the  draught  of  a  treaty 
for  the  establishment  of  a  General  Railway  Transport  Law. 

"  Article  i  of  the  proposed  treaty  declares :  *  The  present 
international  treaty  shall  apply  to  all  transmissions  of  goods 
by  railway  from  the  territory  of  one  of  the  contracting  states 
to  that  of  another  upon  a  through  consignment  note  and  contract,^ 

'*  Article  5  obliges  the  railway  companies  belonging  to  the 
dominions  of  the  contracting  states  to  execute  the  transports 
defined  in  Article  i. 

"  The  proposed  treaty,  confining  its  operation  to  the  external 
traffic  of  the  states  of  the  union,  leaves  the  very  desirable  assimi- 
lation of  the  law  for  internal  traffic  to  the  future.  An  opposite 
course  would  only  have  uselessly  impeded  the  work  of  agreement 

"  It  was  probably  for  the  same  reason  that  the  contracting 
states  abstained  from  extending  the  treaty  to  the  traffic  with 
England  or  to  the  cases  of  intervening  carriage  by  sea.  A 
necessary  preliminary  to  such  an  extension  would  have  been  an 
agreement  upon  an  international  system  of  maritime  law ;  but,  as 
the  'principles  of  maritime  law  differ  materially  from  the  rules 
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vhich  govern  transport  by  railway,  the  mixing  up  of  this  subject 
in  the  discussion  would,  for  the  present  at  all  events,  have 
endangered  the  so  desirable  accomplishment  of  the  work  in 
hand. 

**  In  order  to  comprehend  how  it  was  at  all  possible  in  so  short 
a  time  to  further  this  work  so  considerably,  the  following  points 
must  be  taken  into  consideration. 

"  Apart  from  the  existence  of  the  Rules  and  Regulations  of  the 
above-mentioned  international  'German  Railway  Companies' 
Union,'  the  Regulations  for  the  Railways  of  Germany,  with  which 
the  Regulations  of  the  '  Union '  are  almost  identical,  and  likewise 
the  provisions  of  the  German  Commercial  Code  agree  in  the 
main  with  the  laws  and  regulations  of  Austro-Hungary. 

"  It  was  also  a  favourable  circumstance  that  in  most  of  the 
states  in  question  legislative  measures  bearing  on  the  same 
matter  were  in  course  of  preparation,  and  that  consequently  the 
subject  was  ripe  for  discussion. 

"  As  regards  France,  in  particular,  the  railway  transport  law  of 
which,  as  compared  with  the  regulations  of  Germany  and  Austria, 
occupies  the  most  independent  position,  there  is  every  appearance 
of  a  general  conviction  in  that  country  that  the  provisions  of  the 
Code  on  this  subject  need  emendation.  In  France,  namely,  the 
railway  companies  are  subject  to  the  common  law,  in  Germany 
and  Austria  they  can,  by  the  insertion  of  special  provisions  in 
their  regulations  and  tariffs,  create  for  themselves  a  position 
exempt  from  the  rules  of  the  common  law  and  more  adapted 
to  the  peculiar  requirements  of  railway  traffic  As  the  state  of 
the  law  in  France  involves  many  h:irdships  to  the  railway 
companies,  the  Court  of  Cassation  has  of  late  endeavoured  to 
come  to  their*  relief.  In  this  way  again  a  certain  degree  of 
approximation  between  the  state  of  the  law  in  France  and  that 
in  Germany  and  Austria  has  virtually  been  brought  about 

"All  these  circumstances  were  evidendy propitious  to  the  nego- 
tiators ;  but,  nevertheless,  the  work  they  have  created  deserves  to 
be  highly  appreciated. 

"The  provisions  of  the  treaty  are  clear  and,  in  general,  reconcile 
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the  different  interests.  They  further  regulate  for  the  contracting 
states  not  merely,  as  was  moved  by  the  Swiss  petitioners,  certain 
groups  of  questions  in  the  law  of  transport,  but  the  whole  law 
concerning  the  conveyance  of  goods  by  railway,  so  that  we  have 
here  to  do  with  a  real  codification. 

*'  They  also  contain  important  rules  as  to  the  forum  for  plaints 
for  breach  of  contract  of  private  individuals  against  the  railway 
companies  and  of  the  companies  between  themselves ;  as  to  the 
legal  conditions  of  the  binding  force  of  judgments  given  in  actions 
for  damages  brought  against  companies  which  are  made  respon- 
sible over;  as  to  the  execution  in  the  different  contracting  states  of 
judgments  pronounced  under  the  provisions  of  the  treaty ;  and — 
last,  but  not  least — the  rule  that  in  cases  where  the  existence  of  a 
claim  for  damages  or  the  amount  or  the  apportionment  of  the 
damages  has  to^be  determined,  the  court  shall  decide  according 
to  its  free  conviction,  based  upon  the  whole  of  the  proceedings, 
consequently  that  it  shall  not  be  restricted  to  fixed  rules  of 
evidence.  Without  the  latter  principle  provisions,  otherwise 
almost  ideally  perfect,  would  have  but  little  value,  and  therefore 
the  commercial  community  especially  will  be  very  gratefiil  to  the 
conference  of  Bern  for  the  adoption  of  this  rule. 

"  Without  entering  further  into  the  details  of  the  treaty,  it  may 
still  be  worth  while  to  draw  attention  to  the  manner  in  which  the 
difficult  question,  how  far  the  companies  in  case  of  loss  or  injury 
to  goods  are  bound  to  make  compensation  for  the  damage,  is 
settled. 

''On  this  point  the  French  law  differed  altogether  firom  the 
German  and  Austrian  laws.  In  claims  for  loss  and  injury  to 
goods  the  French  law,  besides  compensation  for  the  value,  admits 
of  fiirther  demands  for  indirect  damage,  whilst  the  German  and 
Austrian  laws,  except  in  case  of  malicious  injury,  restrict  the 
liability  of  the  railway  companies  to  the  direct  loss,  that  is,  to  the 
common,  or  market,  value  of  the  goods.  Further,  by  the  German 
and  Austrian  laws  the  railway  companies  are  permitted  to  limit 
their  liability  still  further  by  means  of  their  regulations,  viz.  so 
that  the  value  at  which  the  damages  are  to  be  computed  shall 
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nerer  exceed  die  amount  declared  in  the  consignment  note  as  the 
Talue  of  the  goods,  or,  in  the  absence  of  such  declaration,  a 
modenite  rate  fixed  beforehand  in  the  regulations  of  the  com- 
panj.  Under  the  French  system  no  such  power  of  limiting  their 
liability  is  reserved  to  the  companies.  Any  provisions  in  the 
r^ulations  or  in  the  consignment  notes  of  the  same  tenor  as  the 
Gemian  clauses  are  simply  ignored  by  the  French  tribonab,  as  it  is 
held  that,  in  view  of  the  so-called  virtual  monopoly  of  the  railways, 
the  libeity  of  contracting  on  the  part  of  the  consignor  must  be 
disputed.  Of  late,  however^  the  Court  of  Cassation  at  Paris  has 
assumed  a  less  principial  position,  but  still  one  which  is  at  variance 
with  the  Tribunals  of  Commerce  and  the  Courts  of  Appeal 

"  Here  the  proposed  treaty  of  Bern  takes  a  middle  course. 

'<As  a  general  pxindple  the  railway  company  makes  good  the 
whole  direci  damage  in  cases  of  loss  and  injury.  Compensation 
for  mdirect  damage  can  be  secured  by  means  of  special  declara- 
tions and  against  payment  of  additional  rates  of  carriage.  If  the 
coo^)any  have  been  guilty  of  any  malicious  injury  or  gross  negli- 
gence, the  indirect  damage  is  nade  good  by  them  even  without 
such  a  declaration.  It  is  permitted  to  the  companies,  in  special 
tanfis,  which  must  be  sanctioned  by  the  interested  states  and  in 
which  a  maximum  amotmt  of  value  is  to  be  fixed,  to  offer  the 
sender  a  reduced  rate  of  carriage^  in  case  he  declares  in  the 
consignment  note  as  the  value  of  his  goods  a  sum  not  exceeding 
the  maximum  fixed  in  the  tariff,  so  that  in  case  of  damage  he 
must  then  content  himself  with  thb  sum,  even  though  the  conunon 
market  value  of  the  goods  should  be  higher. 

"The  compromise  thus  effected  may  be  expected  to  satbfy 
both  the  railway  companies  and  the  consignors.  According  to  it 
the  sender  has  in  every  case  the  option  of  two  tariffs,  one  with 
limited  and  one  with  full  liability  of  the  company ;  at  all  events  he 
can  no  longer  complain  of  want  of  Uberty  of  contracting  on  his 
part,  if  he  decides  for  the  contract  with  limited  liability.  And,  that 
the  companies  do  not  render  the  tariff  with  full  liability  illusory  by 
fixing  the  rates  of  carriage  in  it  too  high,  the  supervision  of  the 
different  states  may  be  deemed  a  sufiScient  guarantee. 
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"  A  number  of  questions  not  involving  general  principles  have 
been  transferred  from  the  treaty  to  the  so-called  *  Rules  for  the 
Execution  of  the  Treaty ';  and  concerning  the  latter  it  has  been 
stipulated  that  they  shall  have  the  same  force  and  validity  as  if 
they  were  inserted  in  the  treaty. 

"But  independently  of  this,  another  additional  treaty  was 
agreed  upon  at  B^m,  according  to  which  the  contracting  states 
shall  appoint  an  international  commission,  whose  duty  it  will  be, 
on  the  one  hand,  to  see  that  the  provisions  of  the  treaty  constantly 
meet  the  practical  requirements  of  the  day  and  to  this  end  to 
move  the  proper  amendments  and,  on  the  other  hand,  through  a 
special  commission  appointed  for  this  purpose,  to  decide,  in  the 
first  and  last  instance,  all  disputes  between  the  railway  companies 
in  matters  of  recourse  against  each  other,  in  case  the  companies 
in  question,  whether  by  general  or  by  special  agreement,  refer 
their  differences  to  the  arbitration  of  this  commission. 

"  Thus  also  provision  is  already  made  in  the  most  appropriate 
way  for  the  future  development  and  the  successful  operation  of 
this  the  first  international  convention  of  its  kind. 

"And  we,  the  end  and  aim  of  whose  Association  is  the 
attainment  of  analogous  objects,  must,  I  think,  under  these 
circumstances  cherish  the  warmest  wishes  for  the  success  of  the 
undertaking.  May  the  accomplishment  of  it  be  at  the  same  time 
a  favourable  omen  for  the  corresponding  endeavours  of  the 
Association  in  the  field  of  maritime  law  !  The  cordial  S3n[npathy 
with  which  our  Society  could  not  but  regard  the  work  from  the 
very  commencement,  particularly  in  view  of  the  able  manner  in 
which  it  has  been  conducted,  I  would  beg  you  to  embody  in  a 
resolution  which  I  shall  do  myself  the  honour  of  submitting  to 
you.     The  resolution  is  as  follows : 

"  *  The  Sixth  Congress  of  the  Association  for  the  Reform  and 
Codification  of  the  Law  of  Nations  expresses  its  lively 
interest  in  the  work  of  the  creation  of  a  General  Railway 
Transport  Law,  undertaken  by  the  high  governments  of 
Austro-Hungaiy,  Belgium,   France,   Germany,   Italy,  tTie 
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Netherlands  and  Luxemburg,  Russia  and  Switzerland; 
and,  inasmuch  as  with  its  accomplishment  a  great  advance 
will  be  made  in  the  development  of  the  peaceful  rela- 
tions of  the  nations  to  each  other :  the  Congress  indulges 
the  hope  that  the  work  begun  under  most  favourable 
auspices  may  be  brought  as  soon  as  possible  to  a 
satisfactory  termination.' " 

The  resolution,  which  was  seconded  by  Herr  H.  H.  Meier, 
was  adopted  by  the  Conference. 

The  Suez  Canal. 

Sir  Travers  Twiss  read  a  paper  upon  "  The  Place  of  the  Suez 
Canal  in  the  System  of  International  Law." 

'*The  original  idea  of  making  a  ship-canal  through  the  isthmus 
of  Suez,  which  should  connect  the  Mediterranean  Sea  directly 
with  the  waters  of  the  Red  Sea,  was  first  suggested  in  1836  to 
Mohammed  Ali,  the  first  Viceroy  of  Egypt,  by  M.  Lambert  and 
another  eminent  French  engineer,  whose  name  has  escaped  my 
memoiy.  They  had  been  comrades  in  the  Ecole  Polytechnique 
at  Pans  and  subsequently  fellow-disciples  of  Le  Pfere  Enfantin, 
and,  finding  themselves  at  last  without  any  satisfactory  career  in 
France,  they  determined  to  seek  a  wider  field  for  their  talents  m 
Egypt  They  had  no  difficulty  in  obtaining  a  favourable  audience 
from  Mohammed  Ali,  the  enlightened  ruler  of  Egypt,  and  sub- 
mitted to  his  approval  a  project  for  connecting  the  navigation  of 
the  two  seas  by  a  ship-canal. 

"  Mohammed  Ali  readily  welcomed  their  proposal ;  but,  as  their 
project  involved  a  total  change  in  the  course  of  trade  between  the 
maritime  states  of  Europe  and  their  Eastern  dependencies,  he 
thought  it  prudent  to  take  the  advice  of  an  European  power 
which  had  not  any  immediate  commercial  interest  in  the  question, 
and  he  sought  the  counsel  of  the  late  Prince  Mettemich,  at  that 
time  Minister  of  Foreign  Affairs  for  the  Austrian  Empire.  The 
Prince  at  cmce  suggested  some  doubts  as  to  the  practicability  of 
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the  scheme  and  counselled  the  Viceroy  to.  have  the  plans  practi- 
cally examined,  intimating  that,  if  the  scheme  were  fomid  to  be 
practicable,  he  would  readily  give  the  Viceroy  his  advice.  In 
1838  the  design  was  pronounced  by  competent  scientific  autho- 
rity to  be  practicable,  and  the  plans  were  submitted  to  the 
Prince,  who  advised  the  Viceroy  to  allow  the  works  to  be 
undertaken,  but  at  the  same  time  counselled  him  to  obtain,  as  a 
preliminary  step,  an  European  treaty  for  the  neutralization  of  the 
canal,  when  completed. 

"  Mohammed  Ali  did  not  live  to  see  the  project,  which  he  had 
approved,  carried  into  execution*  In  fact,  the  original  design  of 
the  French  engineers  was  ultimately  abandoned,  and  it  remained 
for  M.  Ferdinand  de  Lesseps  to  prepare  another  scheme,  which 
was  successfully  commenced  under  the  auspices  of  Mohammed 
Said,  the  third  Viceroy  of  Egypt  It  was  not,  however,  permitted 
to  Mohammed  Said  to  witness  the  completion  of  the  great  work. 
He  died  in  1863  and  was  succeeded  by  his  nephew  Ismail,  a 
grandson  of  Mohammed  Ali,  who  was  advanced  to  the  higher 
dignity  of  Khedive  of  Egypt  in  1867  and  is  at  present  the  ruler 
of  that  country. 

"The  canal  has  meanwhile  been  executed  by  a  commercial 
association  entitled  'La  Compagnie  Universelle  du  Canal 
Maritime  de  Suez.'  This  association  was  founded  by,  and  is 
under  the  direction  of,  M.  Ferdinand  de  Lesseps,  who  obtained 
for  the  association  in  1854  a  concession  of  the  necessary  land 
for  a  period  of  ninety-nine  years  from  Mohammed  Said.  This 
concession  has  been  confirmed  by  a  firman  from  his  Imperial 
Majesty  the  Sultan  of  Turkey.  The  same  firman  of  the  Sultan 
has  confirmed  other  concessions  of  the  Viceroy  and  likewise  a 
solemn  declaration  on  the  part  of  the  Viceroy  that  the  canal  and 
its  ports  shall  be  always  open,  as  neutral  passages,  for  all 
merchant  ships  on  payment  of  dues. 

"  The  canal  has  thus  been  the  creation  of  a  commercial  society, 
which  has  its  corporate  seat  at  Alexandria  and  its  administrative 
domicile  at  Paris.  The  society  is  governed  by  a  managing 
committee,  consisting  of  the  President  and  four  members  of  the 
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€0imc3.  The  latter  body  is  composed  of  tfiirty-two  memben, 
rqnesenting  the  principal  nations  interested  in  the  undertaking. 
There  is  an  annual  general  meeting  of  the  shareholders,  whose 
approval  is  required  for  certain  more  important  matters  of 
finance;  otherwise  die  committee  is  clothed  with  full  powers  for 
the  conduct  of  the  affiuis  of  the  society.  The  original  capital 
of  the  society  was  fixed  at  200  millions  of  francs,  represented 
by  400,000  shares  of  500  firancs  each.  The  shares  are  to 
bearer,  and  the  transfer  of  them  is  effected  by  mere  delivery  of  the 
share  certificate.  The  civilized  world  is  thus  indebted  to  a 
private  association  for  the  opening  of  a  new  waterway  between 
Europe  and  the  East,  which  has  brought  about  an  approximation 
between  Europe  and  the  great  nations  of  China  and  Japan,  the 
beneficial  effects  of  which  are  already  apparent  in  the  growth  of 
international  firiendship,  where  there  was  formerly  distrust,  and 
in  the  establishment  of  peaceful  commerce  upon  an  intelligent 
appreciation  of  mutual  interest 

''Too  much  praise  cannot  be  awarded  to  M.  Ferdinand  de 
Lesseps  for  his  energy  and  perseverance  in  conducting  the 
colossal  scheme  of  the  maritime  canal  to  a  successful  issue; 
but  die  means  of  private  shareholders  would  have  proved 
insufficient  for  the  task,  had  not  the  Viceroy  Mohammed  Said 
become  a  subscriber  for  172,642  shares.  I  do  not  propose  to 
euter  further  into  the  financial  details  of  the  undertaking. 
The  shares  of  the  Viceroy  Mohammed  Said  have  been  in- 
berited  by  his  nephew  Ismail,  the  present  Khedive  of  Egypt ; 
and,  it  having  become  necessary  for  the  Khedive  to  realize 
fimds  by  the  sale  of  his  shares,  they  were  purchased  by  the 
British  Government  in  the  autumn  of  1875.  It  appears  further 
that  shares  to  the  value  of  no  millions  of  firancs  are  held  by 
French  proprietors,  and  the  balance  is  dispersed  amongst  indi- 
vidual proprietors  of  various  nationalities.  Great  Britain  has 
thus  by  a  strange  caprice  of  fortune  become  financiaUy  inter- 
ested in  the  success  of  an  undertaking  which  her  Government 
discountenanced  when  it  was  projected,  but  which  it  has  had  the 
wisdom  to  accept  as  a  /ait  accampliy  and  the  welfare  of  which  it 
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may  be  expected  to  promote  with  the  slme  «cal  for  the  interests 
of  Europe  and  of  mankind  as  the  Khedive  has  ahready  evinced 
Necessity  has  in  fact  helped  to  solve  the  problem  how  this 
great  maritime  highway  is  to  be  kept  open  at  all  times  to  the 
commerce  of  the  civilized  world.  There  is  no  power  so  much 
.interested  in  seeming. that  result  as  Great  Britain  by  reason  of 
her  Eastern  possessions.  She  did  not  seek  to  divert  the  course  of 
oceanic  trade  from  the  route  which  the  enterprise  of  Portuguese 
mariners  had  disclosed  to  Europe  by  doubling  the  Cape  of  Good 
Hope  in  1497.  llie  substitution  of  a  new  routq  by  the  canaliza* 
tion  of  the  isthmus  which  connects  Asia  with  Africa  has  not 
been  of  her  seeking,  but  her  shipowners  have  taken  advantage  of 
it,  and  the  dues  which  are  levied  on  British  ships  form  by  far  the 
most  considerable  portion  of  the  revenue  of  the  shareholders. 

'^  A  Report  was  presented  to  the  Parliament  of  Great  Britain  in 
1877,  drawn  up  by  Consul  Perdval,  upon  the  trade  and  com- 
merce of  Port  Said.  This  Report  exhibits  a  tonnage  of  2,095,870 
tons  net  register  of  vessels  under  various  flags,  including  ships 
of  war,  transports,  merchant  vessels  and  pleasure  yachts,  which 
Availed  themselves  of  the  Suez  Canal  as  a  highway  between  the 
East  and  the  West  during  the  year  1876,  and  of  which  75  per 
cent,  were  under  the  British  flag.  The  Bulletin  of  the  Company 
published  on  the  and  April,  1878,  furnishes  a  similar  result,  show- 
ing that  the  commerce  of  Great  Britain  is  the  great  source  of 
support  to  the  revenues  of  the  canal,  inasmuch  as  of  142  vessels 
which  passed  through  the  canal  in  the  month  of  February,  1878, 
1x2  were  under  the  British  flag.  It  was  natural  that  during 
the  late  war  between  Russia  and  the  Ottoman  Porte  great  anxiety 
should  have  arisen  amongst  the  shareholders  of  the  canal  as  to  the 
possible  interruption  of  its  navigation  and  even  as  to  the  possible 
destruction  of  some  portion  of  its  works  by  the  operations  of  the 
war.  The  British  Government  lost  no  time  in  communicating  to 
the  Russian  Government  its  view  as  to  the  necessity  of  keeping 
open,  uninjured  and  uninterrupted  the  communication  between 
Europe  and  the  East  by  the  Suez  Canal.  ^  Any  attempt,'  it  said, 
'  to  blockade  or  otherwise  to  interfere  with  the  canal  or  its  ap- 
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proaches  woald  be  regarded  as  a  menace  to  India  and  as  a  grav^ 
injury  to  the  commerce  of  the  world.  On  both  of  these  grounds 
any  such  steps,  which  the  British  Government  hoped  and  fully 
believed  there  was  no  intention  on  the  part  of  either  belligerent 
to  take,  would  be  inconsistent  with  the  maintenance  by  the 
British  Government  of  an  attitude  of  passive  neutrality/  In 
reply  to  this  representation  on  the  part  of  the  British  Govern- 
ment, Prince  Gortchakoff  authorised  Count  Schouvaloff  to  com- 
nmnicate  to  the  Earl  of  Derby  a  despatch,  which  bears  date 
St  Petersburg,  28/30  May,  1877,  stating  that  ^  the  Imperial 
Cabinet  will  neither  blockade,  rtor  interrupt,  nor  in  any  way 
menace,  the  navigation  of  the  Suei  CanaL  They  consider  the 
canal  an  international  work,  in  which  the  commerce  of  the  world 
is  interested,  and  which  should  be  kept  free  from  any  attack*' 

''There  can  be  no  dispute  that  it  is  for  the  benefit  of  mankind 
that  the  great  stream  of  traffic,  between  Europe  and  Asia,  which 
has  taken  the  course  of  the  Suez  Canal  should  not  be  liable  to 
mtenuption  by  any  artificial  circumstances  which  the  wisdom  of 
man  can  control,  and  which  it  is  possible  to  provide  against  by  a 
common  understanding  and  concert  between  nations.  The  New 
World  has  in  this  matter  taken  the  lead  of  the  Old  World,  and  the 
Treaty  of  Washington  of  the  19th  April,  2850,  has  consecrated  a 
principle  applicable  to  all  such  enterprises  in  which  the  commerce 
of  die  world  is  interested.  This  principle  is,  that  fAese  great 
inUmatianal  works  shall  be  exempt  from  all  injury  consequent 
u^  disputes  between  particular  nations^  when  they  appeal  td  the 
arbitrament  of  the  sword  for  the  settlement  of  such  disputes. 

''  The  Treaty  of  Washington  has  been  published  in  Hertslet's 
Collection  of  Treaties^  voL  viiL  p.  900;  in  Martens'  Nouveau 
Reeual  Ginkral^  vol  xv.  p.  251,  and  in  the  Treaties  and  Conven- 
tions of  the  United  States  of  Americay  1873,  p.  377,  It  contains 
four  articles  of  more  general  importance  in  point  of  principle  than 
the  rest  By  Article  2  it  is  provided  that  the  vessels  of  both  the 
United  States  of  America  and  of  Great  Britain,  which  pass  through 
the  canal,  shall  be  exempt  in  case  of  war  between  the  contracting 
parties  from  all  blockade  or  detention  or  seizure  on  the  part  of 
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either  belligerent,  and  thi3  ckuse  shall  have  effect  beyond  the  two 
eictremities  of  the  canal  to  such  a  distance  as  shall  be  deemed 
convenient 

'  ''This  Convention,  at  the  time  when  it  was  drawn  tip,  contem- 
plated the  establishment  of  a  communication  by  ship-canal  between 
the  Atlantic  and  |he  Pacific  Oceans  by  the  way  of  the  River  San 
Juan  de  Nicaragua  and  either  or  both  of  the  lakes  of  Nicaragua 
and  Managua  to  any  port  or  place  in  the  Padfio  Ocean.  The 
Convention  itself  has  become  practically  a  dead  letter,  as  the 
enterprise,  which  it  was  intended  to  promote  and  to  protect,  has 
never  been  executed ;  but  it  has  put  on  record  the  view  which  two 
great  nations  have  adopted  of  their  mutual  duties  and  of  their 
duties  towards  mankind  in  respect  of  such  enterprises  undertaken 
by  private  capitalists  in  the  interest  of  the  commerce  of  the  world, 
namely,  that  they  may  be  properly  made  the  subject  of  an  inter- 
•national  guarantee,  '  that  they  shall  be  for  ever  open  and  free; 
and  the  capital  invested  in  them  secure.'  It  has  not  indeed  been 
found  necessary  in  the  instance  of  the  Suez  Canal  for  the  Ottoman 
Porte  to  invite  the  concurrence  of  the  other  European  powers  in 
guaranteeing  the  security  of  the  work  from  all  hostile  attack,  in 
case  any  of  them  should  be  at  war  with  the  Porte  itself,  or  with 
one  another.  This  condition  was  not  requisite  in  order  to  induce 
the  Universal  Company  of  the  Maritime  Canal  to  undertake  its 
construction.  The  canal  has  been  completed  by  the  Company  in 
reh'ance  on  the  firman  of  the  Sultan,  and  on  the  common  interest 
of  nations  in  its  preservation ;  but  it  has  to  be  maintained  at  the 
cost  of  the  Company,  which  may  not  have  at  all  times  amongst 
its  members  a  shareholder  so  solvent  as  the  British  nation  and  so 
competent  to  afford  protection  to  the  canal,  if  the  territorial 
power  should  at  any  time  be  unequal  to  fulfil  its  promise  of  pro- 
tection. 

''  One  other  observation  may  be  hazarded  with  regard  to  the 
Suez  Canal  and  similar  artificial  arteries  of  international  com- 
merce. It  is  in  the  general  interest  of  mankind  that,  when  war 
breaks  out  between  two  or  more  powers,  the  field  of  hostile  ope- 
rations should  be  limited  as  much  as  possible,  so  that  a  neutral 
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natioii  should  not  be  constramed  to  take  part  with  one  or  odier 
ci  the  belligerent  parties  as  an  alternative  preferable  to  its  trade 
suffering  interruption  from  both.  The  possibility  of  Russia^  during 
the  late  war  with  the  Ottoman  Porte,  availing  herself  of  her  bel^ 
ligexent  right  to  interrupt  the  navigation  of  the  Suez  Canal  has 
been  sufficient  to  cause  alarm  to  the  shareholders  of  the  canal 
as  to  the  security  of  their  capital,  whilst  it  also  brought  home  to 
the  minds  of  British  statesmen  the  necessity  of  Great  Britain 
hang  always  prepared  to  protect  the  waterway  from  any  such  in- 
terruption. I  do  not  say  that  any  international  convention  can 
relieve  Great  Britain  from  the  necessity  of  being  always  so  pre- 
pared ;  but  France  has  likewise  a  great  stake  in  the  undertaking, 
not  merely  as  r^[ards  the  capital  of  her  shareholders,  but  as 
r^aids  her  commerce  with  the  East,  and  the  European  nations 
assembled  by  their  commissioners  at  Constantinople  in  1873  have 
already  concerted,  at  the  invitation  of  the  Sultan,  an  Intemarional 
Act,  by  which  the  conditions  of  transit  through  the  canal  are  now 
regulated.  Under  these  conditions  it  appears  from  one  of  the  last 
annual  returns  of  the  traffic  of  the  canal,  that  it  is  not  merely 
the  merchants  of  Europe  and  of  the  distant  East  who  have 
profited  by  the  opening  of  the  canal,  but  the  Governments  of 
almost  every  European  nation  have  taken  advantage  of  the  easier 
means  of  conmiiunication  with  their  dependencies  in  the  East^ 
which  it  has  placed  at  their  disposal  It  appears  from  the  return 
above  mentioned  that,  out  of  a  total  number  of  1457  vessels 
which  passed  through  the  canal,  there  were  315  vessels  engaged 
in  the  postal  service,  and  more  than  100  vessels  engaged  in  the 
military  service  of  the. states  under  whose  flag  they  were  navi- 
gated, and  that  out  of  a  total  list  of  69,614  passengers,  there  were 
not  fewer  than  40,420  engaged  in  the  military  service  of  their 
respective  states,  amongst  whom  there  were  reckoned  20,469 
English,  5991  Dutch,  5876  French,  4763  Ottoman,  2921 
Spanish  and  400  Portuguese.  The  present  year  has  been 
agnalized  by  the  passage  through  the  canal  of  the  steam  corvette 
SaHf  under  the  Japanese  flag  and  manned  by  a  Japanese  captain 
and  crew.     It  is  not  too  much  to  say  that  the  arrival  of  this  vessel 
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in  the  River  Thames^  where  she  lies  at  the  i^resent  time,  c(m* 
stitutes  an  epoch  in  the  history  of  the  civilization  of  the  human 
race  and  marks  the  moral,  as  distinguished  from  the  material^ 
advantages  accruing  to  mankind  from  the  opening  out  of  new  and 
nearer  channels  of  international  intercourse  between  Europe  and 
the  remote  EaeL" 

In  conclusion  Sir  Travers  Twiss  moved : 

*'  That  in  the  opinion  of  this  Association  it  is  for  the  interest 
of  the  commerce  of  the  world  that  the  navigation  of  the 
Suez  Canal  should  be  declared  by  an  International  Act  to 
be  for  ever  open  and  free  and  exempt  from  any  attack  in 
case  of  war." 

The  motion  was  seconded  by  Count  Sparre,  and,  after  some 
observations  by  Herr  H.  H.  Meier,  Mr.  Stuart  Lane,  English 
Secretary  to  the  Japanese  Embassy  in  London,  Judge  Charles 
A.  Peabody,  of  New  York,  and  M.  Engels, 

Mr.  Conrad  F.  Stollmeyer,  of  Trinidad,  proposed  that  the 
words  **  and  similar  works "  should  be  added  after  the  words 
"  Suez  Canal"  This  was  opposed  at  first  by  Sir  Travers  Twiss 
and  Count  Sparre,  but  ultimately,  these  gentlemen  having  with- 
drawn their  opposition,  the  motion,  as  amended,  upon  being  put 
to  the  meeting,  was  declared  to  be  carried. 

Consular  JurisdkHan  in  Japan — The  rdoHon  of  China  to 
IntemaHonal  ZtOiw* 

His  Excellency  Wooyeno  Kagenori,  Minister  Plenipotentiary 
of  his  Majesty  the  Emperor  of  Japan  at  the  Court  of  St  James's, 
then  addressed  the  Conference  as  follows : 

''  Mil  President  and  Gentlemen, 

*'  I  desire  to  take  the  first  occasion  which  presents  itself  to 
assure  you  of  the  pleasure  and  honour  which  I  feel  in  having  been 
permitted  to  join  your  admirable  and  useful  Association.     Its 
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aiids  are  cosmopolitan,  the  benefits  it  seeks  to  distribute  are 
cosmopolitan.  It  is  therefore  right  that  its  members  should  be 
dioscn  from  among  all  the  nations  of  the  world.  My  country, 
Aoogfa  old  in  its  own  historical  associations,  is  not  so  in  relation 
to  its  connection  with  European  nations.  It  will  be  the  more 
ready  to  study  and  appropriate  the  lessons  which  international 
experience  may  teach,  and  it  will  therefore  be  a  pleasure  to  me 
to  listen  to  the  discussions  which  may  take  place  under  the 
ao^xices  of  this  Congress  on  any  point  of  interest 

^  As  r^;ards  my  country,  there  are  two  principal  questions  which 
I  b^  to  be  peimitted  to  bring  to  the  notice  of  this  assembly : 

"  The  first  is  the  absence,  on  the  part  of  our  Imperial  Govern- 
meat,  of  any  power  to  make  alterations  tending  to  the  improve- 
ment  of  foreign  trade.  At  present  each  nation  having  treaties 
vith  Japan  pretends  to  have  the  right  to  be  consulted  and  satis^ 
fied,  and  by  such  action  desirable  changes  are  rendered  most 
difficult,  if  not  impossible. 

"Another  subject  which  has  already  received  your  attention, 
and  which  possesses  an  especial  importance,  is  the  question  of 
extra-territorial  jurisdiction.  It  is  essential  for  a  right  under- 
standing between  Oriental  and  Western  nations  that  tUs  juris- 
dictbn,  while  protecting  the  rights  of  the  one,  should  not  iufiringe 
OQ  the  rights  of  the  other.  Justice  to  Europeans  in  Asia  must  be 
obtained  without  injustice  to  Asiatics  by  Europeans,  So  long  as 
a  system  of  consular  jurisdiction  contrary  to  the  sovereign  rights 
of  a  country  is  insisted  on,  so  long  should  that  system  be  con- 
ducted on  sound  principles  of  justice  and  administration.  I  trust 
that  before  long  European  nations  will  recognize  that,  as  regards 
Japan,  it  is  for  their  interest  to  submit  to  native  jurisdiction, 
which  has  now  been  based  upon  just  principles  and  will  be  every 
year  more  and  more  ably  administered.  But  in  the  meantime 
palpable  abuses  and  inconveniences  could  and  should  be  done 
away  with.  I  will  only  name  two  which  strike  any  observant 
Japanese.  One  is  the  incompetency,  in  many  instances,  of  those 
who  are  appointed  to  administer  justice.  This  incompetency  is 
a  discredit  to  justice  and  to  the  nations  who  are  responsible  for  it 
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No  cost,  no  trouble,  should  be  permitted  to  stand  In  the  way  of 
the  appointment  of  really  experienced  judges.  The  other  point 
I  would  allude  to  is  the  want  in  Japan  of  a  proper  system  of 
appeal  As  things  are  at  present,  judgments  evidently  erroneous 
have  to  be  submitted  to,  at  least  for  a  long  time,  from  the  absence 
of  any  proper  means  of  revising  them.  Appeals,  even  when 
practicable,  as,  for  instance,  in  the  cases  involving  British  in- 
terests, have  to  be  carried  to  distant  courts,  in  China  or  Europe  ; 
while,  as  regards  the  consular  courts  of  several  nations,  no  pro- 
vision for  appeal  in  disputed  cases  exists.  Every  one  will  acknow- 
ledge the  practical  impossibility  of  obtaining  real  justice  under 
such  a  system. 

''  I  will  now,  gentlemen,  only  further  assure  you  of  my  wish 
and  readiness  to  co-operate  in  the  consideration  of  any  questions 
which  may  tend  to  international  harmony  and  prosperity." 

Thereupon  the  following' written  statement,  addressed  to  the 
Conference  by  his  Excellency  Kuo-Taj-In,  Minister  Plenipotenti4ry 
of  his  Majesty  the  Emperor  of  China  at  the  Court  of  Sl  James's, 
was  read  by  the  Secretary : 

^^The  Law  of  Nations  has  existed  since  very  remote  times. 
It  did  not  form  a  distinct  science  until  the  seventeenth  century, 
when  most  of  the  European  nations  began  to  adopt  it  European 
countries  have  within  these  two  hundred  years  made  daily  progress 
in  their  xuitional  prosperity  and  civilization. 

**  Although  the  Association  for  the  Reform  and  Codification  of 
the  Law  of  Nations  is  quite  a  young  mstitution,  yet  its  object, 
which  is  to  improve  the  law  for  the  benefit  of  all  governments  and 
peoples,  is  a  very  grand  one. 

''The  administrative  system  of  China  differs  in  some  points 
from  that  of  any  of  the  European  countries.  China  is  not  in  a 
position  to  adopt  the  Law  of  Nations  at  once.  With  respect  to  its 
diplomatic  and  commercial  relations  with  other  countries,  China 
has  never  gone  beyond  the  International  Law.  I  am  very  de- 
sirous of  attaining  a  knowledge  of  this  science,  in  the  hope  that 
it  will  be  beneficial  to  my  country. 
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**  I  think  It  mjr  duty  to  express  the  high  esteem  which  I  enter- 
tain for  this  Association  and  my  great  pleasure  in  joining  it,  and 
I  hope  that  by  this  means  the  relations  of  China  with  other 
countries  may  be  improved." 

Mr.  Dudley  Field  expressed  an  opinion  that  in  many  Eastern 
countries,  mentioning  especially  Persia,  Birmah  and  Siam,  it  was 
necessary  to  uphold  the  Capitulations,  owing  to  the  procedure 
and  modes  of  punishment  used  by  the  native  tribunals  being 
intolerable  to  citizens  of  the  West  He  instanced  that,  until 
recently,  crucifixion  downwards  had  been  common  in  Japan.  In 
China,  he  said,  he  had  himself  seen  the  torture  applied  No 
doubt,  the  consular  courts  required  reforming.  The  Khedive  of 
Egypt  had  once  said  to  him :  '^  I  cannot  cany  on  my  govern- 
ment, while  hampered  by  the  treaties.''  But  so  long  as  there  was 
not  something  like  a  parity  of  civilization  in  the  East  and  West, 
die  consular  courts,  or  some  analogous  institution,  must  be  main- 
tained. 

The  Japanese  Minister  declared  that  crucifixion  was  now 
happily  abolished  in  Japan,  and  that  that  country  was  quickly 
mastering  the  enlightened  notions  of  the  West 

Mr.  Lane  explained  the  views  of  the  Japanese  Minister  at 
some  length.  After  claiming  a  high  degree  of  intelligence  for  the 
Japanese  as  a  nation — ^shown  by  the  success  of  the  Japanese 
youths  sent  over  to  Europe  to  be  educated,  one  of  whom,  he 
stated,  had  recently  obtained  very  high  honours  at  the  University 
of  Cambridge — and  referring  to  the  rapidity  with  which  the  most 
beneficial  reforms  were  introduced  by  the  Japanese  government 
upon  the  reports  of  their  agents  in  all  civilized  countries  of 
the  world,  he  said  that  Japan  fairly  claimed  that  the  consular 
courts  in  that  country  should  be  adapted  to  the  progress  it  had 
made  and  to  the  changes  in  its  circumstances  and  that  they  should 
enure  to  the  protection  of  foreigners  and  not  to  the  detriment  of 
the  natives.    He  gave  numerous  instances  of  abuses  resulting  from 
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the  present  working  of  the  consular  jarisdietioii.  Thus,  foreign 
banks,  he  stated,  nught  be  started  at  the  will  of  individuals  and 
issue  notes  without  governmental  controL  Again,  lighthouses 
were  freely  established  on  the  coasts;  but  the  Europeans  and 
Americans,  who  reaped  the  main  benefit  from  them,  contributed 
nothing  towards  the  expense  of  maintaining  them.  Foreigners 
claimed  till  lately  to  be  independent  of  the  game  laws  of  the* 
country.  The  English  did  not  pay  either  income  or  other  taxes,  or 
harbour  dues.  The  customs  duties  were  fixed  many  years  ago  at  a 
rate  of  5  per  cent  upon  the  value  of  the  goods ;  but,  the  tariff 
being  generally  specific,  the  rate  now  only  averaged  about  3  per 
cent  The  consul  who  administered  justice  was  often  a  marine- 
store  dealer ;  and  so  an  interested  party  was  not  unfrequently  the 
judge.  Appeals  lying  to  distant  countries— e.g.  English  appeals 
to  China  and  the  Privy  Council — the  delay  and  expense  were 
enormous.  If  we  spent  a  little  money  and  established  courts 
worthy  of  the  British  name,  not  only  should  we  be  doing  the  thing 
which  was  just,  but  we  should  do  it  for  a  consideration,,  since 
our  trade  with  Japan  was  an  exceedingly  lucrative  one.  It  was 
true  that  the  treaties  contained  revision  clauses;  but  these  were 
almost  rendered  a  dead  letter  by  the  pretence  of  the  powers — 
above  a  dozen  in  number — ^that  mutual  consent  was  necessary 
for  any  alteration  to  be  made  in  the  existing  conventions.  The 
Japanese  did  not  at  present  object  altogether  to  foreign  states 
exercising  extra-territorial  jurisdiction  in  certain  cases,  but  the 
extent  to  which  their  national  sovereignty  was  now  interfered 
with  ahnost  made  them  feel  that  their  very  existence  as  a  power 
was  seriously  compromised. 

The  debate  was  continued   by  Mr.    H.  W.   Freeland,  of 
London,  who  moved : 

**  That  the  Congress  has  heard  with  much  pleasure  the  state- 
ments made  by  the  Japanese  Minister  at  the  Court  of  St 
James's  and  the  views  communicated  by  the  Chinese 
Minister  at  the  same  Court  and  records  its  hope  that 
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the  judicial  aud  commercial  relations  between  the  nations 
of  Europe  and  those  of  Asia  may  be  from  time  to  time 
modified  in  conformity  with  the  advance  in  the  prin- 
ciples of  law  and  procedure,  which  the  Association  meets 
to  promote. 

''It  further  expresses  a  hope  that  in  such  modifica- 
tions the  sovereign  and  independent  rights  which  every 
country  holds  dear  may  be  recognized  so  far  as  the 
inteiests  of  substantial  justice  and  righteous  procedurei 
of  humanity  and  civilization,  may  admit" 

These  resolutions  were  seconded  by  Judge  Peabody. 

After  remarks  by  Mr.  Jencken  and  Dr.  Thompson,  Mr. 
Freeland  moved  the  further  resolution : 

"  That  the  Committee  appointed  at  the  Conference  at  Bremen 
in  1876  to  report  upon  the  principles  to  govern  inter- 
course between  Christian  and  non-Christian  peoples,  which 
Committee  reported  in  part  last  year  at  the  Antwerp 
meeting,  be  re-constituted  with  power  of  co-optation  and 
requested  to  make  a  special  report  on  the  matters  referred 
to  in  the  preceding  resolutions." 

This  was  seconded  by  Dr.  Thoupsok. 

The  three  resolutions  were  then  voted^upon  and  passed. 

The  committee  was  accordingly  provisionally  reconstituted 
thus :  Mr.  P.  J.  Bachiene,  Councillor  of  State,  of  the  Hague 
(Chairman),  Dr.  J.  P.  Thompson,  of  Berlin,  Mr.  Lane,  Dr.  H. 
Macartney,  Secretary  of  the  Chinese  Legation  in  London,  and 
Mr.  Howard  PXyson  Wilds,  of  New  York. 

The  Conference  adjourned  at  5  p.m. 
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Wednesday,  21  August,  1878. 

On  Wednesday,  21  August,  1878,  the  Conference  reassembled 
in  the  Saalbau  at  10  A.M.,  when, 

The  Hon,  D.  D.  Field  in  the  chair. 

The  minutes  of  the  previous  day  having  been  read  and 
confirmed, 

Th€  RdaHans  of  Japan  with  Christian  Nations. 

M.  JosHiTANE  Sannomyia,  Secretary  of  the  Imperial  Japanese 
Legation  at  Berlin,  delivered  an  address  upon  the  relations  of 
Japan  with  Christian  nations,  expressing  views  agreeing  in  the 
main  with  those  which  his  Excellency  the  Japanese  Minister  in 
London  had  brought  forward  on  the  previous  day.  Mr.  San- 
nomyia having  been  thanked  in  the  name  of  the  Conference 
by  the  President, 

ColUsions  at  Sea. 

Sir  Travers  Twiss  read  a  paper  "  On  the  Necessity  of  an  Inter- 
national Concert  to  punish  criminaUy  the  Non-observance  of  the 
International  Rules  of  Navigation  for  the  Prevention  of  Collisions 
on  the  High  Seas." 

*'  The  application  of  steam-power  to  sea-going  vessels  has  worked 
so  great  a  change  in  the  conditions  of  ocean  navigation  as  to 
render  it  necessary  for  nations  to  concert  a  common  system  of 
rules  for  the  navigation  of  vessels  on  the  high  seas,  with  a  view  to 
preventing  accidents  from  collision.  It  is  obvious  that  the  two 
ancient  cardinal  rules  of  navigation,  which  had*  hitherto  sufficed 
for  the  guidance  of  sailing  vessels  on  the  high  seas,  namely,  that 
vessels  going  firee  should  give  way  to  vessels  on  a  wind,  and  that 
the  vessel  on  the  port  tack  should  always  give  way  to  the  vessel 
on  the  starboard  tack,  are  insufficient  for  the  safe  guidance  of 
vessels  navigated  under  steam-power,  and  not  under  sail  Although 
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the  same  principles  of  navigation  might  still  be  properly  main- 
tained in  the  case  of  steamers,  where  applicable,  it  has  been  found 
requisite  that  the  rules  of  navigation  should  be  extended  to  other 
cases,  seeing  that  the  course  of  steamers  is  not  governed  exclu- 
sivdj  by  the  wind,  and  that  a  steam  vessel  is  enabled  by  a 
skOM  use  of  her  steam-power  to  manoeuvre  in  a  manner  which 
is  impracticable  for  a  sailing  vessel    Great  Britain  was.  amongst 
the  leading  states  to  set  the  example.    She  commenced  by  laying 
down  formal  rules  for  the  navigation  of  steam  vessels  on  her  own 
rivers  and  after  some  experience  extended  the  rules  to  her  own 
vessels  on  the  high  seas,  and  she  included  her  sailing  vessels 
under  a  reciprocal  system  of  obligation  when  approaching  steam 
vessels.    British  Admiralty  Courts  were  also  authorized  by  British 
statute  law  to  regulate  their  judgments  in  cases  of  collision  between 
British  vessels  on  the  high  seas  in  accordance  with  the  new  rules. 
In  due  course  of  time,  after  experience  had  given  its  sanction  to 
those  rules.  Great  Britain  entered  into  treaty  arrangements  with 
foreign  powers,  that  their  vessels  should  be  navigated  on  the  high 
seas  under  the  same  system  of  rules,  and  she  has  authorized  her 
Admiralty  Courts  to  apply  the  new  rules  to  eveiy  vessel  whose 
flag  has  been  brought,  with  the  consent  of  its  Government,  within 
the  operarion  of  the  new  rules.    Cases  of  collision  on  the  high 
seas  have  thus  been  brought  by  a  common  international  concert 
under  a  new  system  of  law,  which  has  been  built  up  on  the  lines  of 
the  ancient  customs  of  the  sea  as  far  as  possible,  the  steam  vessel 
being  r^;arded  as  a  vessel  going  free  and  able  to  get  out  of  the 
way  of  a  sailing  vessel  more  readily  than  a  sailing  vessel  can  get 
out  of  the  way  of  a  steam  vessel     I  do  not  propose  to  discuss  the 
details  of  the  international  sailing  rules.    Modifications  have  had 
to  be  made  in  them  from  time  to  time  to  meet  new  difficulties, 
whidi  experience  has  discovered,  and  such  modifications  have 
been  the  result  of  a  common  concert  between  the  maritime  powers. 
My  object  at  present  is  to  consider  how  the  observance  of  the 
sailing  rules  on  the  high  seas  can  be  best  secured,  and  how  the 
neglect  of  them,  if  it  be  the  result  of  carelessness  or  of  wilfulness, 
may  be  most  effectively  punished. 
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"  Under  the  ancient  law  of  the  sea,  every  collision  on  the  high 
seas  may  be  the  subject  of  a  civil  action  for  damages  in  any 
Admiralty  Court ;  but,  however  culpable  may  have  been  the  con- 
duct of  those  in  charge  of  either  vessel,  British  Admiralty  Courts, 
which  exercise  their  civil  jurisdiction  indiscriminately  between 
vessels  of  all  nations^  carefully  abstain  from  exercising  any  criminal 
jurisdiction  over  the  crews  of  foreign  vessels  in  respect  of  their 
neglect  to  observe  the  sailing  rules,  nor  has  Great  Britain  been 
empowered  by  any  treaty  arrangement  with  foreign  states  to 
authorize  her  courts  to  exercise  any  such  criminal  jurisdiction. 
Yet  it  would  seem  to  be  in  accordance  with  reason  that,  where 
states  have  agreed  upon  a  common  system  of  rules  of  navigation 
for  the  prevention  of  collisions  on  the  high  seas,  they  should 
agree  upon  a  common  system  of  penalties  for  the  non-observance 
of  those  rules  on  the  part  of  the  persons  who  may  have  been  in 
charge  of  the  navigation  of  any  vessels  which  have  come  into 
collision  on  the  high  seas.  This  common  concert  is  the  more 
necessary,  because  the  modem  theory  of  a  ship  being  the  territoiy 
of  the  nation  under  whose  flag  it  sails  would  otherwise  be  in  the 
way  of  the  tribunals  of  any  other  nation  exercising  corrective 
jurisdiction  over  those  on  board  of  the  ship  in  respect  of  any 
misconduct  on  their  part  whilst  the  vessel  is  on  the  high  seas.  The 
personal  responsibility  of  mariners  who  navigate  the  high  seas 
remains,  in  regard  to  foreign  nations,  precisely  such  as  it  was 
before  any  sailing  rules  were  agreed  upon  amongst  the  maritime 
powers ;  in  fact,  the  mariner  has  no  personal  responsibility  towards 
the  owner  or  crew  of  any  foreign  vessel  with  which  he  may  bring 
his  own  vessel  into  collision  on  the  high  seas,  unless  his  act  should 
be  done  with  a  malicious  intention  to  destroy  the  other  vessel, 
which  may  clothe  it  with  a  piratical  character. 

*'  The  ancient  law  of  the  sea,  which  is  universally  received 
amongst  civilized  nations,  regards  ships  as  chattels,  the  manage- 
ment of  which  on  the  high  seas  is  not  so  thoroughly  under  the 
free  control  of  the  owner  or  his  servants,  inasmuch  as  the  sea  is 
a  treacherous  element,  that  he  or  they  should  be  held  criminally 
responsible  for  any  damage  caused  by  one  ship  to  another  in 


(    47     ) 

the  coone  of  navigation.  The  owner  of  the  ship,  however,  in  the 
case  of  a  collision,  is  not  allowed  by  the  law  of  the  sea  to  escape 
scot-lreey  if  his  servants  mismanage  his  vessel  on  the  high  seas 
and  through  their  nnskilfulness  bring  about  the  collision  with 
another  vessel.  The  ship  itself  in  such  a  case  may  be  arrested 
b^  the  process  of  any  Admiralty  Court,  and,  if  the  servants  of  the 
owner  are  found  to  have  mismanaged  her  navigation  and  by  such 
mismanagement  to  have  brought  her  into  collision  with  the  other 
vessel,  the  owner  may  be  amerced  in  the  vahie  of  his  ship,  which 
may  be  sold  by  an  order  of  the  Admiralty  Court,  if  the  owner  is 
otherwise  unable  to  satisfy  the  judgment  of  the  Court  This 
result  is  brought  about  by  what  is  termed  an  actio  in  rem^  a 
tradition  of  the  ancient  Roman  law.  It  is  totally  opposed  to  the 
teiritoriai  theory  of  a  ship,  which  is  of  modem  origin  and  has 
been  devised  as  a  convenient  fiction  to  explain  the  subjection  of 
the  ship  and  its  crew  to  the  municipal  law  of  the  country  under 
whose  flag  it  is  navigated.  But  this  theory,  like  everything  else 
which  rests  on  a  fiction,  has  its  inconvenience.  Whilst  it  is  useful 
for  maintaining  discipline  on  board  of  a  ship  when  it  is  on  the  high 
seas,  which  are  nullius  territanum^  it  is  mischievous  as  securing 
territorial  impunity  to  the  master  and  crew  in  the  management  of 
tiieir  vessel,  in  its  relation  to  other  vessels  on  the  high  seas. 

'^The  international  responsibility  of  mariners,  under  which  term 
I  include  all  persons  engaged  in  the  navigation  of  a  ship,  is  thus 
in  &ct  of  a  n^ative  character ;  they  are  taken  to  be  the  agents 
of  the  owner  or  of  the  charterer  of  the  ship,  as  the  case  may  be, 
and  their  employer  is  responsible  for  any  mismanagement  on  their 
part  of  the  navigation  of  his  vessel  The  owner  or  the  charterer, 
on  the  other  hand,  under  the  modem  system  of  marine  insurance, 
is  able  to  shift  his  risk,  which  is  strictly  pecuniary,  on  to  the 
shoulders  of  the  underwriter ;  and  the  underwriters  are  the  parties 
in  the  present  day,  idio  institute  and  defend  actions  in  rem  in 
most  causes  of  collision,  which  are  brought  into  the  Admiralty 
Courts.  There  is  thus  no  direct  solidaritk^  to  use  a  convenient 
French  j^rase,  between  those  who  are  employed  in  the  navigation 
of  a  vessel  on  the  high  seas  and  those  upon  whom  the  burden  of 
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compensation  Ms,  in  case  the  navigation  is  mismanaged,  and  a 
collision  takes  place  with  another  vessel  The  question  becomes 
still  more  complicated  where  loss  of  life  ensues,  of  which  several 
painful  instances  have  occurred  of  late,  in  which  the'  magnitude 
of  the  calamity  has  been  so  appalling  as  to  awaken  a  general 
demand  for  some  legislation  on  the  subject,  by  which  the  feeling 
of  personal  responsibility  may  be  brought  home  to  the  mariner 
and  may  stimulate  him  to  greater  watchfulness  and  greater  care 
in  avoiding  all  chances  of  collision  with  other  vessels. 

'*  I  beg  leave  to  suggest  to  the  consideration  of  this  Conference 
the  important  question  of  criminal  jurisdiction  in  cases  of  collision, 
how  best  it  may  be  exercised,  and  under  what  safeguards,  where 
the  collision  has  happened  on  the  high  seas.  It  seems  to  me 
that  states  which  have  formally  agreed  that  certain  rules  of  navi- 
gation shall  be  observed  by  their  respective  subjects  in  navigating 
the  high  seas,  and  which  have  entrusted  to  their  Courts  of  Admi- 
ralty or  to  maritime  tribunals  of  equivalent  authority  within  their 
respective  dominions  civil  jurisdiction,  in  respect  of  damage  to 
property  resulting  from  the  neglect  of  those  rules,  may  properly 
authorize  the  same  Courts  to  punish  mariners  who  transgress 
those  rules  and  thereby  bring  about  the  damage.  The  measure 
of  punishment,  however,  in  such  cases  ought  not,  in  my  judgment, 
to  be  determinable  by  the  municipal  law  of  the  state  before  whose 
tribunals  the  parties  happen  to  be  convened,  but  by  a  common 
law  concerted  by  the  same  states  as  have  adopted  the  revised 
rules  of  navigation  as  the  common  law  of  the  sea.  There  is 
something  peculiar  to  accidents  on  the  sea,  something  which 
gives  to  every  collision  on  the  high  seas  a  tinge  of  misfortune. 
The  navigation  of  the  high  seas  is  in  some  respects  dependent  on 
*  the  snares  of  fortune,'  to  use  a  phrase  familiar  to  Bracton.  That 
great  master  of  the  common  law  of  England  draws  a  wide 
distinction  between  homicide  with  a  purpose  and  homicide  as  a 
result  (ex  eventu)^  and  according  to  this  distinction  homicide  is 
either  a  felony  or  a  misfortune.  Our  ancestors  seem  to  have 
thought  that  any  homicide  in  former  days,  which  was  the  result 
of  a  collision  on  the  high  seas  between  sailing  vessels,  where  there 
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was  no  fdonioas  intent  on  either  side,  might  be  properly  r^aided 
as  homidde  by  misfortune  {homiddium  per  inforiumum).  The 
question  in  the  present  day  is  whether  the  application  of  steam- 
power  to  ocean  navigation  has  so  altered  its  conditions  as  to 
warrant  us  in  introducing  a  new  category  of  punishment  in  cases 
where  steam  vessels  have  come  into  collision  with  one  another  on 
the  high  seas.  The  collision  between  the  German  steam  vessel 
Fnmeoma  and  the  British  steam  vessel  Strathclyde  in  the  open 
sea  within  a  marine  league  of  Dover  Pier  has  been  thought  by 
many  persons  to  establish  the  necessity  of  some  international 
arrangement  for  the  punishment  of  those  who  have  transgressed 
the  rules  of  navigation,  in  cases  where  the  vessels  brought  into 
collision  are  of  different  nationalities.  The  degree  of  culpability, 
however,  will  always  be  a  very  delicate  question  to  determine ; 
witness  the  loss  of  H.  M.  steamship  Vanguard  by  a  collision  with 
a  consort  steamship  in  a  fog  and  the  loss  of  the  Imperial  German 
steamship  Grosser  Kurfurst  by  a  collision  with  a  consort  steam* 
ship  in  broad  daylight  Still,  such  anomalous  collisions,  although 
tbey^  may  bespeak  caution,  are  not  dissuasive  of  all  legislation, 
and  the  subject  is  one  which  is  likely  to  attract  every  day  more 
attention,  if  collisions  between  steamships  on  the  high  seas 
continue  to  multiply  at  their  present  rate." 

Mr.  Field,  after  reminding  the  meeting  that  a  Committee 
upon  Collisions  at  Sea  had  been  appointed  by  the  Association  at 
the  Hague,  and  that  papers  upon  the  subject  had  been  read  at  the 
Bremen  Conference,  said  that,  in  his  view,  there  ought  to  be  one 
law  for  all  nations  upon  this  matter,  which  should  be  administered 
by  an  international  tribunal  The  danger  of  justice  not  being 
done  through  judges  adjudicating  upon  causes  in  which  parties  of 
their  own  and  anotiier  nationality  were  opposed  was  shown  by 
the  case  of  the  Vtlle  de  Havre  and  the  Lough  Erne,  in  which  the 
French  Courts  exonerated  the  French  vessel  from  blame,  while 
the  English  Admiralty  Court  found  in  favour  of  the  British 
ship.    The  existing  rules  required  largely  supplementing  in  many 
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countries ;  thus,  that  the  rate  at  which  a  ship  mis^t  proceed  in  a 
fog  ought  to  be  regulated  by  the  range  of  vision,  should  be  a 
universal  rule. 

Dr.  SiEVEKiNG  considered  that  nothing  was  more  urgently 
required  in  most  countries  than  that  some  better  means  should  be 
adopted  for  ensuring  competency  on  the  part  of  those  having  the 
management  of  vessels ;  though,  at  the  same  time,  he  believed 
that  in  some  countries  the  rules  with  regard  to  certificates  were 
too  stringent ;  as  in  Germany,  where  there  was  no  suspension  of 
certificates,  but  only  deprivation  of  them.  Upon  the  whole,  he 
thought  there  were  so  many  points  of  difficulty  and  interest  that 
the  Conference  would  do  well  to  appoint  a  new  committee. 

Herr  W.  von  Freeden,  of  Hamburg,  Member  of  the  German 
Reichstags  complained  of  England's  reluctance  to  second  the 
efforts  of  other  powers  in  the  right  direction.  Foreign  sailors 
being  largely  employed  by  all  nations,  a  common  code  was  an 
absolute  necessity  to  prevent  accidents  through  misunderstand- 
ings of  the  simplest  description.  For  example,  a  gesture  of  the 
hand  which  in  France  was  an  order  to  turn  the  head  of  the  ship 
to  port  meant  in  Norway  that  the  helm  was  to  be  put  over  to 
port 

Mr.  D.  Murray,  of  Glasgow,  stated  that,  having  been  engaged 
in  the  Lough  Erne  case,  he  was  able  to  say  that  the  apparent  one- 
sidedness  in  the  decisions  was  due  to  the  fact  of  the  evidence 
having  been  presented  by  one  side  only  in  each  country.  What 
rendered  an  international  tribunal  impracticable  was  the  difficulty 
of  obtaining  evidence  from  great  distances.  After  all,  deaths 
resulting  from  collisions  at  sea  were  rare,  and  he  saw  no  sufficient 
cause  why  a  new  committee  should  be  appointed,  at  least  as  far 
as  the  question  of  punishing  criminally  was  concerned.  The 
provisions  of  the  criminal  laws  of  the  various  countries  of  the 
civilized  world  seemed  to  him  practically  sufficient;  and,  as  re* 
garded  the  Franama  case,  which  had  been  mentioned,  in  his 
opinion,  Kiihn  might  have  been  successfully  prosecuted  in  Germany. 
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A  number  of  memben,  including  Mr.  Conrad  Stollmktbr,  of 
Trinidad,  Judge  Charles  A.  Peabody,  of  New  York,  Herr  H.  H. 
Meier,  Judge  Amasa  Parker,  of  Albany,  U.S A,  and  M.  Engels, 
spoke,  some  in  favour  of  a  committee  being  appointed,  and  others 
against  it 

Sir  Travers  Twiss  having  summed  up  the  arguments ; 

Herr  Meier  moved,  seconded  by  Mr.  Stolucsysr,  and  it  was 
resolved: 

''That  a  committee  be  appointed  to  examine  the  rules  of 
navigation  and  the  existing  laws  respecting  collisions  at 
sea  and  to  propose  uniform  regulations  by  which  cases  of 
collision  can  be  judged  and  violations  of  those  regulations 
punished" 

Accordingly,  a  committee  was  appointed,  consisting  of:  Sir 
Travers  Twiss  (chairman  and  reporter),  Herr  Meier,  Judge 
PE4B0DY  and  Herr  von  Freeden. 


General  Average, 

The  following  report  of  the  General  Average  Committee  was 
read  by  the  Secretary : 

^  At  the  fourdi  Annual  Conference  of  this  Association,  held  at 
Bremen,  September,  1876,  Mr.  Th.  Hach,  at  the  instance  of  the 
Bremen  Committee,  brought  forward — and  that  gentleman  and 
Mr.  J.  P.  Schneider  read  papers  upon — ^the  question  of  establish- 
ing conmum  rules  for  the  settlement  of  General  Average  losses.  A 
Committee  was  appointed  to  take  into  consideration  this,  to  the 
commercial  world,  interesting  subject  and  to  report  Dunng 
the  year  which  elapsed  between  the  Bremen  Conference  and  the 
Antwerp  Meeting,  the  Council  of  the  Association  used  every 
means  at  its  disposal,  not  only  to  draw  attention  to  the  subject, 
hot  to  induce  those  most  interested,  via.  shipowners,  merchants 
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and  underwriters,  to  support  the  movement  To  limit  within 
reasonable  bounds  the  discussion  on  any  rules  which  might  be 
proposed,  it  recommended  the  adoption  of  the  York  Rules  as 
a  starting-point.  These  rules,  it  may  be  recalled,  were  accepted 
at  a  meeting  held  at  York  in  the  year  1864.  At  the  Antwerp 
Conference,  1877,  the  York  Rules  were,  with  a  few  modifications 
and  the  addition  of  one  rule,  adopted  by  a  very  powerful  and 
representative  Committee,  composed  of  ship  and  steamship 
owners,  underwriters,  merchants  and  average  staters  from  almost 
all  the  European  states,  the  United  States  of  America  likewise 
being  represented.  Numerous  amendments  and  additions  to 
the  Rules  were  proposed^  but  rejected  by  large  majorities, 
the  result  being  that  the  York  Rules  were  substantially  left  intact 
and  reaffirmed.  The  twelve  rules  finally  approved  of  were 
designated  as  the  ^York  and  Antwerp  Rules^^  and  a  resolution 
was  passed  to  the  following  effect : 

"  *  That  the  Local  Committees  of  this  Association  be  requested 
immediately  to  take  such  steps  as  they  may  deem  expedient 
with  a  view  to  insuring  a  consideration  of  the  rules  as 
revised  and  the  favourable  attention  and  action  of  their 
respective  Governments,  reporting  the  result  of  such  steps 
to  the  Council  of  the  Association.' 

''In  pursuance  of  this  direction,  this  Association  has  since  that 
date  employed  all  the  means  at  its  disposal  to  bring  the  matter 
before  the  Governments  of  the  different  European  states  and  to 
stimulate  the  action  of  the  various  Local  Committees  which  have 
been  formed  at  the  principal  European  ports  for  the  purpose  of 
insuring  the  adoption  of  the  new  rules.  In  England  the  conduct 
of  this  question  was  entrusted  in  the  first  instance  to  the  General 
Shipowners'  Association.  Early  in  May  the  General  Shipowners 
Association  convened  a  meeting  of  shipowners,  underwriters  and 
others  and  invited  them  to  form  a  committee.  On  the  30th 
of  May  a  general  meeting  was  held  at  the  Cannon  Street  Hotel, 

•  See  Appendix  A. 
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and,  a  committee  having  been  formed,  the  following  xesolutionfl 
were  passed :  * 

**  r.  *  That  in  the  opinion  of  this  meeting  it  is  desirable  that 
the  York  and  Antwerp  Rules  of  General  Average  be  carried 
into  operation.' 

**  2.  'That  in  the  opinion  of  this  meeting  the  most  effectual 
mode  of  procedure  will  be  by  a  general  agreement  on  the 
part  of  shipowners,  merchants  and  underwriters  to  insert 
in  biUs  of  lading  and  charterparties  the  words,  "  General 
Average,  if  any,  payable  according  to  York  and  Antwerp 
Rules,''  and  in  policies  of  insurance  to  add  to  the  foreign 
Genera]  Average  clause  the  words,  '*  or  York  and  Antwerp 
Rules,"  so  that  the  clause  will  run  thus:  **  General  Average 
payable  as  per  foreign  adjustment  (or  custom)  or  York  and 
Antwerp  Rules,  if  so  made  up." ' 

**  3.  'That  a  definite  date  should  be  fixed  for  the  proposed 
change ;  and  the  date  recommended  by  this  Committee  is 
the  ist  January,  1879.'  t 

**  The  committee  has  adopted  the  name  of  the  ^EngHsh  Central 
QmmitteeJ  It  has  issued  a  report,  and  its  action  has  been 
most  energetia  Steps  have  been  taken  to  place  in  the  hands 
of  every  shipowner,  underwriter  and  merchant  in  Great  Britain  a 
copy  of  the  report 

'^  It  is  satisfactory  to  be  able  to  state  that  a  large  number  of 
underwriters,  shipowners  and  merchants  have  already  given  in 
thdr  adhesion,  and  it  is  confidently  believed  that  by  the  close 
of  this  year  the  rules  will  be  all  but  universally  adopted 

*'  Whilst  the  English  Central  Committee  has  thus  with  untiring 
perseverance  pursued  its  course,  supported  by  the  Shipowners' 
Association,  the  Chamber  of  Shipping  and  the  powerfiil  commer- 
cial and  shipping  interests  centred  at  Liverpool,  the  maritime 
states  of  the  continent  and  the  great  maritime  ports  of  the 

*  Qt  Report  of  the  English  Central  Committee. 

t  See  report  of  meeting,  30t]iMay,  1878,  Shipping  and  Mercantile  CaaeUe^ 
May  31. 
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United  States  have  not  been  behindhand  in  evincing  a  lively 
interest  in  what  was  doing.  A  brief  summary  of  what  has  been 
done  will  now  be  furnished 

**  Germany, — The  Bremen  Committee  on  General  Average  has 
been  very  industrious.  On  the  30th  October,  1877,  the  President 
of  the  German  Branch  Association,  Mr.  H.  H.  Meier,  addressed 
a  memorial  to  the  Chancellor  of  the  German  Empire  (Prince 
Bismarck),  calling  attention  to  the  desirableness  of  having  the 
York  and  Antwerp  Rules  introduced  into  the  German  Com- 
mercial Code.  This  memorial  was  followed  by  a  petition,  dated 
the  1 6th  March,  1878,  presented  by  the  International  Transport 
Insurance  Association  of  Berlin  to  the  German  Reichstag,  praying 
that  the  law  of  Germany  might  be  altered  by  adopting  (with,  of 
course,  necessary  modifications)  the  York  and  Antwerp  Rules; 
finally,  the  delegates  of  the  North  German  ports  and  commercial 
cities  have  presented  a  memorial,  dated  the  22nd  May,  18781 
to  the  German  Government,  approving  and  reconmiending  the 
adoption  of  these  rules.  According  to  communications  received 
from  Herr  Theodor  Hach,  it  appears  that  the  course  intended 
to  be  pursued  by  the  German  Branch  Committee  is  to  follow 
the  lead  of  England,  but  not  to  take  the  initiative. 

"  The  Netherlands. — This  wealthy  maritime  state,  with  its  vast 
shipping  interests,  has  been  likewise  active.  At  the  Antwerp 
Conference  the  Shipowners'  and  Underwriters'  Associations  and 
the  great  Handelsmaatschappij  of  Holland  were  represented  by 
Dr.  Rahuskn,  who  took  a  prominent  part  in  the  proceedings.  In 
the  month  of  January,  1878,  a  report  *  on  the  York  and  Antwerp 
Rules,  drawn  up  by  Dr.  Rahusen,  was  presented  to  the  Dutch 
Committee  at  Amsterdam  and  adopted,  and  at  a  meeting  held  in 
that  month  the  following  resolutions  were  voted  : 

''  z.  '  That  it  is  highly  desirable  for  shipowners  and  under- 
writers that  the  York  and  Antwerp  Rules  be  adopted  by 
aU  maritime  nations.' 

•  "Veralig  van  de  Vergaderingen  over  de  Intenuttionale  Avarij  grotse 
Regeling,  gehouden  te  Antwerpen,  door  £.  N.  Rabusen.'* 
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**  2.  ^Tbat  this  Commitcee  address  the  Dutch  Govenunent  and 
state  to  it  the  usefiilness  of  the  adoption  of  these  rales  to 
Holland  and  other  maritime  nations.' 

"  Subsequently  a  memorial  was  addressed  to  the  Government 
of  the  Netherlands  by  the  members  of  the  Dutch  committee, 
calling  attention  to  the  York  and  Antwerp  Rules  and  recom- 
mending that  steps  should  be  taken  for  embodying  them  in  the 
commercial  code  of  that  country. 

"  Bdgium. — In  this  country,  since  the  date  of  the  September 
Conference,  great  activity  has  been  displayed  in  regard  to  the 
mles.  The  Sociiti  CommerdelU  d  IndustrielU  of  Antwerp, 
which  at  present  has  taken  the  place  of  the  extinct  Chamber  of 
Commerce,  has  energetically  taken  up  this  matter.  Early  in  the 
year  a  committee  was  appointed,  consisting  of  Messrs.  Th.  C. 
£ngels,  £.  VAN  P£BORGH  and  G.  Berdolt,  to  take  steps  to 
bring  the  subject  to  the  attention  of  the  Government  of  that 
country.  The  committee  has  placed  itself  in  communication 
with  M.  Bara,  Minister  of  Justice  for  Belgium,  and  has  called 
his  Excellency's  attention  to  the  York  and  Antwerp  Rules,  sug- 
gesting that  the  Code  de  Commerce  of  Belgium  might  be  altered 
so  as  to  embody  those  rules.  The  Minister,  we  are  informed,  has 
given  a  favourable  reply  and  promised  to  have  this  question 
investigated 

"  Sweden  and  Norway  and  Denmark,^ — ^All  these  three  countries 
were  represented  at  the  Antwerp  Conference.  At  the  sea-ports 
of  Copenhagen,f  Gothenburg  and  Christiania  committees  have 
since  been  formed  for  the  purpose  of  bringing  this  matter  before 
their  respective  Governments.  It  is  understood  that  their  request 
is  sure  to  meet  with  a  favourable  reception.  For  the  present,  the 
measures  taken  by  these  Governments  in  passing  a  common  law 
on  bills  of  exchange  have,  it  is  understood,  absorbed  their  entire 
attention,  and,  until  the  report  of  the  International  Conmiittee 

•  Sec  Reports  of  Hcrr  Axel  Wingc,  December,  1877. 

t  Mr.  L.  M.  Hvidt,  of  Copenhagen,  has  by  letter  furnished  a  valuable  snm- 
maxy  of  the  law  in  Denmark ;  expressing  his  belief  that,  as  the  York  and 
Antwerp  Rules  only  slightly  difier  from  the  law  of  Denmark,  their  adoption 
■ay  be  regarded  as  aU  but  certain. 
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on  Bills  of  Exchange  has  received  the  sanction  of  the  legislature 
of  these  kingdoms,  the  question  of  creating  a  common  law  for 
General  Average  losses  will  have  to  remain  in  abeyance. 

**  Whilst  these  active  measures  have  been  taken  in  the  states 
named,  a  lively  interest  in  this  question  has  been  evinced  in 
Austria^  the  matter  having  been  submitted  to  the  Government 
of  that  Empire  by  the  Consul-General,  the  Chevalier  Dr.  ILaxl 

VON    SCHERZER. 

^  In  France  the  attention  of  the  Ministry  has  likewise  been 
directed  to  this  question,  the  Government  of  the  Netherlands 
having  been  requested  by  the  French  Government  to  furnish  them 
with  a  report  on  the  York  and  Antwerp  Rules.  M.  de  Courcy, 
of  Paris,  has  reported  most  favourably  on  these  rules,  pointing 
out  that,  as  regards  Italy  and  France,  their  adoption  will  not  prove 
an  insurmountable  difficulty,  that,  in  fact,  these  rules  constitute  a 
fair  compromise  between  the  English  and  continental  systems. 
Valuable  contributions  on  this  question  have  also  been  made  by 
Mr.  V.  Labraque-Boicdenave.* 

"  United  States  of  America, — Having  thus  far  given  an  account  of 
what  has  been  done  in  Europe,  it  becomes  necessary  to  state  the 
coturse  that  has  been  pursued  in  the  United  States  of  America.  At 
the  Antwerp  Conference  the  Chamber  of  Commerce  of  New  York 
and  the  Boards  of  Underwriters  of  that  city  and  New  Orleans  were 
ably  represented  by  Mr.  F.  R.  Coudert  ;  the  Boston  and  Phila- 
delphia Underwriters'  Associations  having  communicated  by 
letters  their  views  in  regard  to  the  adoption  of  the  York  Rules. 
The  favourable  reception  of  the  York  and  Antwerp  Rules  in  that 
country  was  thus  in  part  assured,  and  the  hopes  originally  enter- 
tained as  to  their  approval  there  have  been  fiilly  realized.  Mr. 
F.  R.  Coudert,  in  his  report^f  on  the  York  and  Antwerp  Rules,  has 
not  only  pointed  out  the  utility  of  the  rules,  but  has  shown  that 
practically  the  law  of  the  United  States  recognizes  the  principle 
upon  which  they  are  based. 

•  "  R^les  d'York  et  d'Anven  sur  les  A  varies  Communes  "  {La  France 
JmUciaire,  juillet,  1878). 

t  Mr.  F.  Coadert's  Report  to  the  Chamber  of  Commerce  and  Bocuxi  of 
Marine  Underwriters,  New  York,  ist  November,  1877 
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"Several  influential  meetings  have  been  held  in  New  York, 
Boston  and  Philadelphia,  at  which  substantially  these  rules  have 
been  approved  o£  The  Underwriters'  Associations  of  New 
Orieans  and  the  Maritime  Board  of  Underwriters  of  Boston  have 
iodmated  that  they  are  prepared  to  follow  the  lead  of  England ; 
the  Underwriters  of  Philadelphia  have  adopted  these  rules  with 
some  slight  modifications. 

''As  regards  the  British  Colonies^  letters  expressing  the  most 
lively  interest  have  been  received  from  Canada  (Quebec),  Australia 
(Sydney,  Melbourne,  Adelaide),  India  (Bombay,  Calcutta),  the  Cape 
of  Good  Hope  (Cape  Town)  and  Mauritius  (Port  Louis),  and  also 
from  Shanghai 

"  The  only  countries  from  which  no  expression  of  opinion  has 
been  elicited  are  Spain  and  Portugal;  it  is,  however,  apprehended 
that  these  countries  would  follow  the  lead  of  France,  and  in 
France,  this  Association  has  been  informed,  no  doubt  is  felt  that, 
should  the  English  Government  move  in  the  matter,  the  French 
Government  will  seriously  entertain  the  question. 

**  Having  thus  f2j  rendered  a  summary  of  what  has  been  done  in 
the  past  with  regard  to  the  adoption  of  the  York  and  Antwerp 
Roles,  it  may  not  be  out  of  place  to  point  to  the  future. 

^No  doubt  can  exist  but  that  the  shipowning  interests,  sup- 
ported by  the  merchant  in  nearly  all  the  European  states,*  favour 
the  adoption  of  the  York  and  Antwerp  Rules.  The  necessity  of 
establishing  a  common  law,  or  rule,  has  become  most  urgent,  and 
the  only  resistance  to  the  introduction  of  a  uniform  system  at 
present  exists  in  the  Underwriting  Rooms  at  Lloyd's  and  some 
of  the  principal  Marine  Insurance  Companies  of  London.  The 
declaration  of  the  Committee  of  Lloyd's  Corporation,  that  it  is 
desirable  ultimately  to  abolish  General  Average  altogether,  explains 
the  cause  oi  this  opposition.  This  suggestion  has  caused  alarm 
amongst  the  shipowners,  whose  property  would  be  imperilled  if 
the  losses  occasioned  by  voluntary  sacrifices  incurred  for  the  safety 

*  Reports  on  the  Antwerp  Conference  on  General  Average  hare  appeared 
in  the  following  languages :  English,  French,  Dutch,  Danish,  German,  Italian 
and  Swedish. 
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of  all — ^for  the  vessel  is  the  first  and  greatest  sufferer  in  all  cases 
of  accideDt  on  the  seas  (anchors,  masts,  sails  &c.  all  first  go  to 
save  the  property  and  crew) — were  burdened  on  the  ship,  and 
the.  cargo  allowed  to  escape  scot-free.  Indeed,  of  such  grave 
importance  is  this  question,  in  the  face  of  the  active  competition 
by  other  maritime  states,  that  the  shipowner,  and  behind  him 
the  merchant,  it  is  true,  reluctantly,  have  had  to  face  their  old 
friend  the  insurer  and  make  him  understand  that  the  principal 
parties  in  all  these  questions  are  the  owner  of  the  ship  and  the 
owner  of  the  cargo,  and  that  an  underwriter  cannot,  without 
imperilling  his  business,  put  at  hazard  those  interests  which  the 
shipowner  and  the  merchant  regard  as  paramount" 

Herr  Theodor  Hach,  of  Bremen,  thereupon  moved  : 

"That  this  Association  regards  with  great  satisfaction  the 
progress  made  in  the  matter  of  the  adoption  of  the  York 
and  Antwerp  Rules  for  the  adjustment  of  general  average 
losses  and  desires'  to  express  its  acknowledgment  of  the 
valuable  services  rendered  both  by  the  committees  on  the 
continent  and  in  the  United  States  of  America  and  by  the 
English  Central  Committee  of  underwriters  and  shipowners 
during  the  past  year  and  to  express  its  sense  of  approval 
of  the  energetic  measures  taken  by  the  English  Central 
Committee  to  carry  out  those  rules,  and  it  adds  an  earnest 
request  that  the  committees  will  continue  their  labours." 

The  resolution,  seconded  by  M.  Engels,  was  carried  unani- 
mously. 

The  Mixed  Tribunals  of  Egypt 

Mr.  Freeland,  after  reminding  the  Conference  of  the  papers 
read,  and  the  resolutions  passed,  at  the  Antwerp  meeting,*  upon 
the  Mixed  Tribunals  of  Egypt,  reviewed  at  length  the  working 
of  those  tribunals  and  the  improvements  of  which  he  thought  them 

♦  See  1877-8  report,  pp.  53-57. 
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snsceptible  *  and  then  discussed  the  possibility  of  the  extension, 
advocated  by  Dr.  Dutrieux,  of  the  same  judicial  system  to  the 
provinces  of  European  and  Asiatic  Turkey. 

"  If  we  believe,  as  we  are  justified  by  facts  in  doing,  that  the 
niixed  judicial  system,  so  far  as  it  has  been  applied,  has  conferred 
great  benefits  on  Egypt,  we  shall,  I  trust,  agree  upon  the  expediency 
of  extending  it  to  the  provinces  of  European  and  Asiatic  Turkey. 
Such  an  extension  was,  I  believe,  originally  contemplated,  it  is 
strongly  advocated  by  Dr.  Dutrieux  and  was  assented  to  in 
principle  by  the  English  government  so  far  back  as  October, 
1867. 

"I  may,  I  trust,  assume  that  we  are  all  of  us  sufficiently 
advanced  in  our  views  and  principles  as  law  reformers— and  the 
feet  and  character  of  this  gathering  is  indeed  a  proof  of  it — ^to 
desire,  not  the  triumph  of  this  or  that  particular  system,  of  this  or 
tlat  particular  code  of  law  or  procedure,  whether  it  be  civil, 
cxxmnercial  or  criminal,  under  which  we  may  happen  to  have 
been  brought  up,  but  rather  the  triumph  of  some  broad  and 
impartial  system,  which,  borrowing  lights,  it  may  be,  now  here 
now  there,  shall  cause  the  orb  of  justice  to  shine  in  fulness  and 
simplicity  for  the  benefit  of  those  peoples  to  whom  its  rays  extend. 

"We  shall  also,  I  hope,  be  ready  to  admit  that  all  consular  and 
extra-territorial  jurisdiction  is,  with  reference  to  the  multiplicity 
and  probable  collision  of  laws,  the  usurpations  or  encroachments 
of  authority  and  the  uncertainties  of  appeal,  which  it  involves, 
a  privilege  only  to  be  justified  on  the  ground  that  it  is  preferable 
to  the  subjection  of  those  whom  governments  feel  morally  and 
politically  bound  to  protect  to  systems  of  law  and  procedure 
which  civilization  and  the  sense  of  justice,  advanced,  yet  still 
imperfect,  alike  repel.  I  feel  sure  that  the  members  of  this 
Association,  and  I  hope  that  the  powers  of  Europe  also,  will 
be  ready  to  adopt  the  language  of  the  English  government,  when 

*  Upon  these  points  Mr.  Fekxland  declared  himself  to  be  largely  indebted 
for  information,  accompanied  by  valuable  comments,  to  Dr.  Dutrieux,  of 
Cairo,  and  the  Hozl  J.  Scott,  of  Alexandria,  one  of  the  Judges  of  the  Inter* 
national  Tribunals. 
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it  said,  speaking  through  its  Foreign  Secretary  in  1867,  that  the 
government  would  hail  with  the  utmost  satisfaction  such  an 
improvement  in  the  judicial  system  of  the  Ottoman  Empire,  and 
specifically  of  Egypt,  a  most  important  part  of  it,  as  would 
justify  them  in  renouncing  any  judicial  action  in  that  country  and 
in  leaving  the  disputes  of  their  subjects  and  the  crimes  which  they 
might  commit  to  the  exclusive  jurisdiction  of  the  local  government, 
as  was  the  case  in  other  countries.  '  Foreign  powers  have,'  it  was 
added,  *  a  right  to  expect  that  any  new  system  which  may  be 
inaugurated  shall  afford  ample  security  to  the  foreigner,  that  in 
pleading  before  a  Dew  tribunal  he  will  have  nothing  to  apprehend 
from  the  venality,  the  ignorance  or  the  fanaticism  of  his  judges, 
that  the  law  to  be  applied  to  his  case,  whether  he  be  plaintiff  or 
defendant,  shall  be  clear  and  patent  to  all,  and  that  the  forms 
of  procedure,  more  especially  in  mattiers  of  testimony,  shall  be 
well  defined  and  not  admit  of  being  on  any  point  arbitrarily 
departed  from.'  A  suggestion  was  added,  I  may  observe,  that 
inquiry  should  be  directed  to  what  was  really  practicable  rather 
than  to  what  might  be  desirable  in  the  abstract 

"  It  may  be  well  to  mention  here  that  the  Queen  of  England  by 
an  order  in  council,  dated  the  sth  of  February,  1876,  after  referring 
to  the  three  courts  of  first  instance  at  Alexandria,  Cairo  and 
Zagaziz  and  the  Court  of  Appeal  at  Alexandria,  which  had  been 
or  were  about  to  be  established,  suspended,  by  virtue  of  the  powers 
vested  in  her  by  the  Foreign  Jurisdiction  Acts,  1843  to  1875,  the 
operation  of  a  previous  order  regulating  consular  jurisdiction  in 
the  dominions  of  the  Sublime  Ottoman  Porte,  so  far  as  regarded 
all  such  matters  and  cases  as  should  arise  after  the  time  when  the 
Egyptian  courts  should  begin  to  sit  and  act  judicially  and  as 
should  come  within  the  jurisdiction  of  those  courts.  The  other 
countries  parties  to  the  new  system  have  acted,  mutatis  mutandis^ 
in  a  similar  manner. 

''Thus,  then,  one  main  point  has  been  gained.  That  main 
point  is :  the  application  by  a  single  jurisdiction  in  which  foreign 
magistrates  are  in  a  majority,  of  a  legislation  uniform,  in  so 
far  as  civil  and  commercial  matters  are  concerned. 
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*•  The  new  tribunals  are  composed  as  follows.  There  are  three 
courts  of  first  instance  and  one  court  of  appeal  Each  of  the 
former  is  composed  of  seven  judges,  four  foreigners  and  three 
natives.  The  court  of  appeal  comprises  eleven  magistrates, 
seven  foreigners  and  four  natives.  Decisions  are  given  in  the 
courts  of  first  instance  by  five  judges,  three  foreigners  and  two 
natives,  and  in  the  court  of  appeal  by  eight  magistrates,  five 
of  whom  foreigners  and  three  natives.  The  tribunals  are  each 
of  them  presided  over  by  a  foreign  magistrate  elected  by  them- 
selves. In  commercial  suits  the  tribunals  are  assisted  by  two 
meichants,  one  a  native  and  one  a  foreigner.  The  foreign 
assessors  are  elected  by  the  commercial  notables  of  the  colony. 
England,  France,  Germany,  Austria,  Russia,  Italy,  the  United 
States,  Belgium,  Holland,  Norway,  Denmark,  Sweden  and 
Greece  have  all  contributed  to  the  judicial  body. 

''The  new  tribunals  take  cognizance  :  (i)  of  aU  suits  affecting 
immoveable  property ;  (2)  in  matters  civil  or  commercial,  of  all 
disputes  between  foreigners  of  different  nationalities,  except  those 
affecting  personal  status;  (3)  in  matters  of  police,  of  simple 
contraventions  and  crirnes'or  offences  committed  against  the 
magistrates  and  the  officers  of  justice,  while  in  the  exercise, 
or  arising  out  of  the  exercise,  of  their  functions.  Charges  of 
fraudulent  bankruptcy  are  still  reserved  for  the  consular  courts. 
Certain  reservations  are  made  in  favour  of  consuls  and  their 
functionaries  and  Catholic  and  Protestant  establishments. 

''The  Egyptian  codes  which  are  now  administered  in  these 
courts,  civil, commercial  and  maritime,  are  compiled  from  the  French 
law.  The  procedure  is  that  of  France.  Certain  modifications  in 
favour  of  brevity  have  been  made,  but,  substantially,  France  has 
given  to  Egypt  her  laws,  as  well  as  the  most  generally  used  of  the 
three  judicial  languages,  French,  Italian  and  Arabic 

"Such,  in  brief  outhne,  is,  and,  until  the  year  1880,  will  be, 
the  constitution  of  the  new  judicial  system  in  Egypt  It  may 
be  well  here  to  pause  and  inquire  what  reforms  the  experience 
of  three  years  has  shewn  to  be  desirable. 

"First,  be  it  observed,  as  the  French  commercial  code  was 
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compiled  at  the  beginnmg  of  the  present  century,  when  moreable 
property  had  not  acquired  its  present  importance,  or  commerce 
its  present  gigantic  proportions,  and  as  the  English  conduct  more 
than  half  the  trade  of  Egypt  and  represent  the  greatest  com- 
mercial country  with  the  most  liberal  commercial  law,  it  would 
have  been  more  just  to  them  and  at  the  same  time  to  the  benefit 
of  all,  if  English  law  and  more  recent  and  free  commercial 
systems  had  been  more  considered  in  the  compilation  of  the 
codes. 

**  The  number  of  cases  disposed  of  does  credit  to  the  activity 
of  the  Egyptian  judges.  Still,  they  caimot  keep  clear  of  arrears.  It 
is  obvious  that  there  is  a  waste  of  judicial  power  in  the  tribunals  of 
first  instance,  where  three  judges  should  be  amply  sufficient  It 
would  be  enough,  too,  that  assessors  should  be  called  in  only  in 
special  cases.  The  proposal  to  substitute  three  for  five  judges 
was  considered  in  186^70  by  the  International  Commission,  and 
the  reason  given  for  requiring  five  judges  was  that,  if  two  foreign 
judges  were  to  disagree,  the  Arab  judge  would  alone  decide  the 
question  1 

'*  The  difference  in  the  same  court  between  the  procedure  in 
dvil  and  that  in  commercial  cases  might  be  abolished  with 
advantage.* 

*  "  As  illnstnLtive  of  the  expediency  of  such  a  change  I  may  quote  the 
following  remarks  with  which  I  have  been  favoured  by  Sir  K  Hornby. 
'After  twenty-four  years'  experience,'  he  says,  'in  the  courts  of  mixed 
jurisdiction  in  the  Levant  and  in  China  and  Japan,  I  am  of  opinion  that  the 
difficulty  of  administering  justice  in  them  arises,  not  so  much  from  the 
diversity  of  the  codes  or  systems  of  law  which  prevail  in  the  different  parent 
countries,  as  in  the  procedure.  Simplify  the  procedure,  and  the  main  difficulty 
disappears,  for  all  law  has  a  common  object,  the  enforcement  of  rights  and 
the  repression  and  punishment  of  wrongs.  Moreover  all  civilized  communities 
seem  to  have  agreed  on  the  main  principles  of  law—of  right  and  wrong — 
which  should  guide  and  govern  the  actions  of  men,  as  members  of  society, 
and  their  relations  one  to  another.  But  each  country  seems  to  have  a  different 
system  by  which  such  law  is  to  be  administered,  and  each  system  seems 
studiously  to  have  been  framed  with  no  other  object  than  to  make  its  adminis- 
tration a  secret  in  which  a  small  section  of  the  public  b  initiated,  while  die 
vast  mass  of  the  people  is  left  in  ignorance.'  There  is,  I  fear,  too  much  truth 
in  Sir  E.  Hornby's  remark." 
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''It  would  seem  to  be  greatly  to  be  desired  that  general 
oimiiial  jurisdiction  should  be  conferred  on  the  new  courts. 
The  International  Commissioners  who  reported  in  1870  on  the 
Reforms  proposed  in  the  Administration  of  Justice  in  Egypt  said 
that  it  had  been  impossible  for  them  to  ignore  the  grave  incon* 
Teniences  which  the  judicial  organization  of  Egypt  exhibited  in 
peoal  matters. 

"  *  In  presence,'  they  said,  *  of  the  multiplicity  of  jurisdictions, 
there  is  no  certainty  for  the  repression  of  offences.  Proved 
criminals  enjoy  impunity,  and  punishment  is  neither  prompt  nor 
exemplary.  According  to  some  of  the  commissioners  the  in* 
teiests  of  foreigners  are  more  gmvely  compromised  in  criminal 
than  in  civil  matters.'  It  seems  incredible  that  the  commis- 
apners  should  not  under  the  circumstances  have  recommended 
unanimously  an  immediate  change.  There  are  at  present 
eighteen  different  penal  systems  at  work  in  Egypt  There  are, 
first,  the  native  courts,  in  which  the  Koran  still  furnishes  the  law, 
and  the  Grand  Kadi  constitutes  the  highest  court  of  appeal 
There  are,  besides,  seventeen  consular  jurisdictions.  These  juris- 
dictions, Dr.  Dutrieux  thinks,  might,  as  far  as  penal  matters  are 
concerned^  be  fused  in  one  international  jurisdiction,  subsisting 
for  a  time  side  by  side  with  the  mixed  tribunals,  while  awaiting 
the  possibility  of  fusing  all  jurisdictions  into  one. 

"The  competence  of  the  courts,  too,  should  be  extended  to 
disputes  between  natives,  some  of  whom  assign  their  rights  to 
tbird  parties  in  order  to  bring  their  differences  within  the  cog- 
nizance of  the  new  tribunals,  in  which  they  have  confidence. 

"Dr.  Dutrieux  advocates  the  establishment  of  a  court  of 
cassation. 

"  The  giving  power  to  the  courts  to  order  that  evidence  be 
taken  by  word  of  mouth  and  dispensation  with  the  necessity  of  a 
written  judgment  in  every  case  and  with  the  intervention  of  the 
pnblic  ministry  in  civil  proceedings  are  to  be  added  to  the  list  of 
changes  needed. 

"Again,  it  is  impossible  to  approve  of  the  exception  in  the 
code  in  fiivour  of  consuls,  their  houses  and  officers,  as  giving 


(    64    ) 

undue  advantages-  to  consuls  engaged  in  trade,  whose  suits  are 
thus  withdrawn  from  the  competency  of  the  new  tribunals. 

"  The  code  contains  no  provision  regarding  the  liberty  or 
offences  of  the  press,  the  practice  of  medicine  or  pharmacy,  or 
patents  for  inventions. 

"  The  position  of  the  Viceroy  and  his  landed  property  (which 
forms  a  large  portion  of  the  whole  country)  towards  the  new 
judicial  tribunals  is,  we  may  hope,  under  the  auspices  of  the 
Commission  of  Inquity,  of  which  Mr.  Rivers  Wilson  and  M. 
F.  de  Lesseps  are  members,  undergoing  an  important  change  for 
the  better.  A  lYmes  correspondent  of  May  f8  {Ttmes^  June  lo, 
1878),  after  stating  that  at  least  200,000  acres  have  been  gained 
for  the  public  creditors  of  Egypt,  adds  that  a  further  proof  of  a 
change  of  policy  is  afforded  by  the  fact  that  the  sums  adjudged 
due  by  the  sentence  of  the  International  Courts  against  the 
government  are  really  being  paid 

"A  correspondent  of  July  25  {Times,  August  9,  1878), 
adds,  quoting  from  a  paper  attributed  to  Nubar  Pasha,  that  the 
competency  of  the  new  tribunals  must  be  extended  throughout 
Egypt,  and  that  a  European  Minister  of  Finance  is  necessary,  to 
be  aided  by  revenue  courts  in  which  the  judges  will  do  justice 
to  the  grievances  of  the  fellahs.  Nubar  Pasha,  it  is  stated,  has 
lately  returned  to  power^  and  a  telegram  from  Alexandria  of 
August  12,  states  that  he  contemplates  important  reforms, 
sanctioned  by  the  English  and  French  governments.  A  printed 
copy  of  our  discussion  at  Antwerp,  with  the  suggestions  of  Mr, 
Scott,  Dr.  Dutrieux  and  M.  de  Vos,  was  forwarded  by  me  fix>m 
London  to  Nubar  Pasha  in  Paris  in  April  last. 

'<  I  believe  that  I  have  now  touched  on  the  leading  points  of 
interest  connected  with  the  new  Egyptian  tribunals,  to  which  all 
the  friends  of  progress  and  judicial  reform  must  say  '  God  speed.* 

"The  extension  of  the  new  system  to  the  provinces  of 
European  and  Asiatic  Turkey  would,  so  far  as  I  can  learn,  be  a 
source  of  lasting  benefit  to  those  provinces.  The  system  of  the 
vilayets,  which  originated  with  Midhat  Pasha,  was  made  applicable 
to  the  empire  generally  by  a  law  passed  in  1867  and  was  further 
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extended  by  the  finnan  of  1875.*  I^  ^"^^  ^^  doubt  an  advance 
bat  not  so  great  an  advance  as  was  effected  by  the  fijgyptian 
system.  If  that  system  were  applied  throughout  Turkey  generally, 
and  more  especially  if  the  Sultan  gave  effect  to  Midhat  Pasha's 
constitution  and  appointed  either  a  European  or  an  Ottoman 
Minister  of  Justice,  named  by  the  Porte,  but  with  the  sanction  of 
the  European  powers,  the  friends  of  Turkey  would  be  more 
hopeful  than  they  have  ever  hitherto  been.  Such  a  minister 
palace  intriguers,  who  have  been  at  the  root  of  a  very  large  pro- 
portion of  Turkey's  misfortunes,  would  not  be  strong  enough 
to  overthrow.  The  great  inducements  to  the  Sultan  would  be 
that,  under  such  a  system,  both  ambassadorial  and  consular 
mterference  would  be  reduced  to  a  minimum,  the  capitulations 
would  gradually  disappear,  pure  justice  would  dethrone  cor- 
ruption, while  popular  contentment  would  become  the  rule,  and 
not,  as  at  present,  the  exception.  Let  me  quote,  in  conclusion, 
with  the  substitution  of  the  word  'government'  for  'ministry,* 
the  words  of  a  well-known  English  writer.  *  To  create  a  general 
impression  of  justice,  if  it  be  not  what  common  honesty  requires 
from  governments,  is  what  conunon  sense  points  out  to  them. 
It  is  strength  and  duration,  it  is  the  only  power  which  is  worth 
having,  in  the  struggle  of  parties  it  gives  victory,  and  it  is  remem* 
bered  and  goes  down  to  other  times.  On  the  establishment  of 
a  pure  judicial  system,  well  guaranteed  by  judges  not  purchasing 
their  appointments  with  bribes,  nor  themselves  venal,  and  ir- 
removable except  for  cases  of  gross  misconduct,  and  on  the 
exclusion  of  corrupt  intriguers  from  the  palace,  quite  as  much  as 
on  the  introduction  of  a  constitutional  system,  depend,  it  seems  to 
me,  the  last  hopes  for  Turke/s  future.' " 

Mr.  Freeland  then  moved  the  following  resolutions,  which 

^  "The  leading  provisions  of  that  system  were  the  division  of  the  coantiy 
into  provinces  called  vilayets,  with  a  vdi  or  governor  named  by  the  Sultan  for 
each,  with  a  high  coart  of  appeal  in  each  chief  town  and  a  high  court  of 
commerce  with  subordinate  courts,  the  members  of  which,  I  may  mention  to 
Midhat  Pasha's  honour,  were  to  be  composed  of  an  equal  number  of  Mussul- 
mans and  non-Mussulmans.** 

r 
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were  seconded  by  Mr.  Stuart  Lane  and  passed  by  the  Con- 
ference: 

1.  "  That  a  Committee  be  appointed  to  consider  the  reports 

and  papers  which  have  been  read  to  the  Association 
at  Antwerp  and  Frankfort  on  the  Mixed  Tribunals  of 
Egypt" 

2.  "That  the  Committee  be  instructed  to  consider  whether 

any  means  exist  of  improving  those  tribunals  and 
obtaining  an  extension  of  the  same  judicial  system  to 
the  provinces  of  European  and  Asiatic  Turkey.** 

3.  "That  the  Committee  consist  of  the  following  members, 

with  power  to  add  to  their  number :  Mr.  D.  D.  Field, 
M.  J.  BozERiAN,  Senator  of  France,  Mr.  H.  H.  Meier, 
of  Bremen,  Dr.  Dutrieux  and  Mr.  Batchelder,  Judges 
of  the  International  Tribunals  at  Cairo,  the  Hon.  John 
Scott,  Judge  of  the  Court  of  Appeal  at  Alexandria, 
Judge  C.  A.  Peabody,  of  New  York,  and  Sir  Travers 
Twiss;  with  Mr.  H.  W.  Freeland,  of  London,  as 
reporter." 


BiOs  of  Exchange, 

The  report  of  the  Bills  of  Exchange  Committee  was  presented 
by  Dr.  Borchardt,  of  Berlin.    It  ran  as  follows : 

"  The  past  year  has  been  an  important  one  in  the  history  of 
bills  of  exchange  law. 

"  To  make  no  mention  of  the  legislation  which  has  taken  place 
in  different  countries,*  the  appearance  of  the  recently  published 
report  of  the  Scandinavian  International  Commission  is  alone 
sufficient  to  mark  an  epoch. 

"  It  will  be  remembered  that  tliat  Commission  was  appointed  in 
the  beginning  of  last  year  and  was  composed  of  nine  members, 

*  In  England  the  alteration  effected  by  41  &  42  Vict  c.  13,  brings  the  law 
into  harmony  with  No.  11  of  our  "  Principles.'* 
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two  jtnists  and  one  merchant  from  each  of  the  Scandmavijin 
kingdoms,  viz. — for  Sweden :  Mr.  M.  A.  BsRCSTROBf,*  late  Minister 
of  the  Interior,  Professor  Count  Hamilton  and  Mr.  Oscar 
Dickson t;  Norway:  Professor  L.  M,  B.  AuBERT,i  Mr.  Bachke, 
Assessor  of  the  Supreme  Court,  and  Mr.  J.  H.  Heftye  ;  Denmark : 
Mr.  C.  S.  Klein,*  Judge  of  the  Supreme  Court,  Mr.  A-  Klubien,! 
Advocate,  and  Mr.  D.  R  Adler.! 

"The  meetings  of  the  Commission  were  held  at  Stockholm  and 
at  Copenhagen. 

'*  The  report  comprises  a  draft  law,  a  statement  of  the  reasons 
upon  which  that  law  is  founded  and,  as  an  appendix,  the  '*  Prin- 
ciples for  an  International  Law  to  govern  Bills  of  Exchange  ** 
adopted  by  this  Association  at  its  Bremen  and  Antwerp  Con- 
ferences. 

"  The  following  passage,  kindly  translated  by  Dr.  S.  A.  Hed- 
limd,^  of  Gothenburg,  deserves  to  be  quoted,  both  as  containing 
valuable  matter  in  itself  and  as  having  an  especial  interest  for 
memhers  of  this  Association : 

"  *•  Commerce,  which  is  essentially  international  in  its  nature, 
calls,  more  than  any  other  department  of  human  activity,  for  uni- 
formity of  laws ;  and  this  is  more  particularly  the  case  with  regard 
to  bills  of  exchange.  Bills  of  exchange  travel  from  hand  to  hand 
and  from  land  to  land,  and  the  rights  arising  upon  them  depend 
upon  the  legislations  of  a  number  of  countries.  It  may — and 
often  does — ^happen  that  a  bill  which  is  perfectly  valid  in  one 
country  becomes  but  so  much  waste  paper  in  another.  It  ob- 
viously follows  that  great  insecurity  is  felt  by  the  trader,  who,  as 
a  rale,  is  only  acquainted  with  the  law  of  his  own  country.  To 
mention  one  instance  among  many :  according  to  the  Danish  law, 
notice  of  protest  must  be  given  to  every  surety  upon  a  bill.  The 
Swedish  law  knows  of  no  such  rule.  Swedish  subjects  conse- 
quently often  suffer  through  neglecting  this,  to  them  strange, 
formality.  Such  divergencies  between  different  laws  are  constantly 
the  cause  of  serious  commercial  losses. 

•  Honorary  Vice-Presidents  —  t  Members  —  X  Vice-Presidents  —  of  the 
Association. 

F    2 
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*'*An  international  law  of  bills  of  exchange  is,  then,  a  deeply 
felt  want ;  and  it  is,  therefore,  no  wonder  that  the  Association  for 
the  Reform  and  Codification  of  the  Law  of  Nations  has  assigned 
the  first  place  in  its  programme  to  the  subject  of  a  Europaeo- 
American  Bills  of  Exchange  Law,  a  great,  and,  perhaps,  a  distant, 
object,  but  one  of  which  the  attainment  must  be  materially 
accelerated  by  the  energetic,  thorough  and  conscientious  labours 
of  that  society. 

*' '  Broadly  speaking,  there  are,  with  relation  to  this  matter,  three 
hxgt  groups  of  countries :  (i)  those  in  which  the  French,  (2)  those 
in  which  the  English-American,  (3)  those  in  which  the  German 
law  obtains.  It  has  been  computed  that  each  of  the  two  first- 
named  categories  contains  about  270  millions  of  people,  the  third 
only  some  75  millions. 

" '  Nevertheless,  the  German  law,  worked  out,  as  it  is,  in  ac- 
cordance with  the  most  modem  principles^  appears  to  be  the  most 
practical ;  and  it  need  not  be  matter  for  surprise  that  the  often 
named  Association  has  shown  a  leaning  towards  it  As  already 
mentioned,  the  law  drafted  by  the  Scandinavian  Commission 
agrees  upon  all  the  main  points  with  the  rules  adopted  by  the 
Association.' 

'*  Of  the  twenty-five  rules  of  the  Association  the  adoption,  in  their 
entirety^  of  twenty-one  is  recommended  by  the  Scandinavian  Com- 
mission. The  remaining  four  are :  Article  10  (9  Bremen),  not 
mentioned ;  Article  14  (12  Bremen),  supplemented  by  a  corollary  as 
to  limited  acceptance ;  Article  15  (3  Antwerp),  varied  by  the  sub- 
stitution of  a  right  to  security  for  a  right  of  action ;  and  Article  20 
( £  7  Bremen),  to  Which  a  reservation  with  respect  to  the  limitation  of 
actions  has  been  added. 

"  *  It  is  nearly  certain,'  says  Dr.  Hedlund,  '  that  this  draft  law 
of  bills  of  exchange  wiU  before  long  be  converted  into  a  positive 
enactment  by  the  legislative  assemblies  of  the  three  Scandinavian 
countries,  unless  in  the  meantime  some  more  comprehensive 
international  commission  upon  the  subject  shall  have  been  called 
into  existence.' 

*'  It  is  believed  to  be  the  earnest  desire  of  the  Scandinavian 
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Governments  that  the  creation  of  a  general  international  commis- 
sion to  frame  a  common  law  of  bills  of  exchange  for  the  principal 
countries  of  the  civilized  world  may  before  long  become  an  ac- 
complished fact 

"  That  wish  is  entertained  by  the  Governments  of  Germany, 
Austria  and  the  United  States  of  America ;  nor  is  the  project 
i^arded  otherwise  than  favourably  by  Her  Britannic  Majesty's 
Government. 

**  It  need  scarcely  be  remarked  that  during  the  past  year  the 
attention  of  governments  has  been  almost  entirely  absorbed,  and 
the  interest  in  international  law  well-nigh  exhausted,  by  the  all- 
momentous  Eastern  Question,  and  that,  as  a  consequence,  com- 
paratively little  has  been  done  towards  the  realization  of  the 
scheme  in  question* 

"Nevertheless,  that  progress  has  been  made  will  appear  from  a 
comparison  of  the  present  report  wit^  that  for  last  yeax. 

''It  is  proposed  to  submit  to  the  Frankfort  Conference,  as  a 
supplement  to  the  rules  already  adopted  by  the  Association, 
resolutions  relating  to  the  limitation  of  actions  upon  bills  of 
exchange  and  to  lost  biUs. 

"The  Commission  earnestly  urges  upon  commercial  men  the 
necessity  of  their  more  active  cooperation  towards  solving  the 
great  task  of  unifying  the  law  and  practice  of  different  countries 
as  to  negotiable  instruments.  The  present  time  seems  opportune 
for  the  purpose,  since  tlie  Treaty  of  Berlin  may  confidently  be 
expected  to  ensure  the  peace  of  Europe  for  some  time  to  come ; 
and  this  period  may  be  advantageously  employed  in  the  prosecution 
of  such  endeavours  as  will  eventuaUy  pave  the  way  for  an  Inter- 
national  Conmiercial  Code.  The  ship-owners  and  underwriters 
have  given  an  excellent  example:  the  compUcated  and  hetero- 
geneous rules  of  general  average  have  been  simplified,  systematized 
and  reduced  to  a  form  acceptable  to  those  most  interested;*  and, 
if  bankers  and  merchants  will,  for  their  part,  do  their  best  to  second 
the  efforts  of  jurists,  countenanced  as  these  already  are  by  several 

*  See  the  English  Central  Committee's  Report  upon  General  Avera^ 
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of  the  most  powerful  governments  in  the  world,  little  doubt  can 
be  entertained  that  such  united  action  will,  in  good  time,  bear 
abundant  fruit  in  the  shape  of  very  useful  and  practical  results." 

Describing  the  twenty-five  articles  s^eed  upon  at  Bremen 
and  Antwerp  *  as  a  happy  reconciliation  of  the  three  great  con- 
flicting systems,  Dr.  Borchardt  proposed  the  addition  to  them  of 
the  following  two  clauses  : 

1.  "  The  limitation  of  actions  upon  biUs  of  exchange  against  all 

the  parties  (acceptor,  drawer,  indorsers  and  sureties  = 
donruurs  (Tavai)  shall  be  eighteen  months  from  due 
date." 

2.  "  The  owner  of  a  lost  or  destroyed  accepted  bill,  duly  pro- 

tested for  want  of  payment,  has  a  right,  upon  giving, 
security,  to  payment  of  the  bill   by  the  acceptor,  any 
indorser  prior  to  himself,  or  the  drawer." 

In  making  this  proposal.  Dr.  Borchardt  called  especial  atten- 
tion to  Articles  15  and  16  passed  at  Bremenf  and  dwelt  upon 
the  reasons  which  had  led  the  committee  to  recommend  the  prin- 
ciples they  embodied. 

The  President  of  the  Conference  expressed  his  approval  of  the 
two  n^w  rules,  as  a  compromise,  though  he  himself  was  in  &vour 
of  making  immediate  notice  of  dishonour  obligatory. 

Several  English  and  American  members,  including  Mr.  Philip 
C.  Garrett,  of  Philadelphia,  and  Mr.  Robert  S.  Tredgold,  of 
London,  were  of  opinion  that  notice  was  preferable  to  protest  by 
reason  of  its  greater  simphcity,  and  that  inveterate  practice  would 

*  See  Appendix  B. 

t  Art.  15. — Protest,  or  noting  for  protest,  shall  be  necessary  to  preserve  the 
right  of  recourse  upon  a  bill  of  exchange  dishonoured  for  non-acceptance  or 
for  non-payment 

Art.  16. — Default  of  notice  of  dishonour  for  non-acceptance  or  non* 
payment  shall  not  entail  upon  the  holder  or  other  parties  to  a  bill  of  exchange 
the  loss  of  their  right  of  recourse  for  the  amount  of  the  bill ;  but  the  defaulting 
party  shall  nevertheless  be  liable  for  any  damage  occasioned  by  such  default. 
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prevent  the  introductioii  of  the  latter  in  the  greater  portion  of  the 
dviliaEed  world. 

The  Chevalier  Siegfried  Lowenthal,  Persian  Consul  at 
Frankfort,  observed  that  protest  had  been  in  use  by  more  than 
too  millions  of  the  population  of  Europe  for  upwards  of  thirty 
years  without  being  found  cumbersome. 

HezT  Meier  remarked  that  in  Germany  notice  was  practically 
always  given,  as  a  measure  of  precaution. 

Herr  F.  P.  Petsch-Goll,  Vice-President  of  the  Frankfort 
Chamber  of  Commerce,  and  Dr.H.  Oswalt,  Honorary  Secretary  of 
the  Frankfort  Local  Committee,  contended  that,  if  so  long  a  period 
as  eighteen  months  was  to  be  selected  for  the  limitation  of  actions 
upon  bills  of  exchange,  notice  should  be  made  compulsory ;  but, 
if  notification  was  to  be  optional,  quite  a  short  term  would  be 
required. 

Dr.  SiEVERiNG  maintained  that  the  enforcing  of  notice  would 
create  as  much  difficulty  in  some  countries  as  that  of  protest 
would  in  others.  To  require  both  would  be  unnecessarily  to 
multiply  formalities.  He  should  support  rule  i6,  as  passed  at 
Bremen. 

Eventually  the  Conference  adopted  both  the  new  rules,  as  also 
the  following  resolution,  proposed  by  Judge  Parker,  seconded 
by  Judge  Peabody  : 

''Immediate  notice  of  dishonour  shall  be  necessary  to  preserve 
the  right  of  recourse  upon  a  bill  of  exchange." 

The  meeting  passed  a  vote  of  thanks  to  the  members  of  the 
Scandinavian  Commission  for  valuable  documents  and  informa- 
tion furnished  to  the  Society  during  the  past  year. 

Two  elaborate  disquisitions  by  Dr.  H.  Jaques,  of  Vieima,  a  Vice- 
Preadent  of  the  Association,  one  upon  the  subject  of  vis  major  in 
connection  with  the  protesting  of  bills  of  exchange  and  the  other 
upon  the  question  whether  an  inmiediate  right  of  action,  as  in 
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England  and  America,  or  only  a  right  to  security,  as  in  France 
and  Germany,  should  be  given  for  dishonour  of  a  bill  by  non- 
acceptance,  were  laid  upon  the  table  by  the  secretary. 


Papers  to  Bearer. 

The  following  statement  was  made,  and  resolution  proposed, 
by  the  Frankfort  Chamber  of  Commerce  through  Herr  G.  A.  de 
Neufville,  its  President* 

"  Great  prejudice  has  accrued  to  the  conmiercial  interest  of 
this  city  from  the  material  differences  in  the  laws  of  different 
countries  with  regard  to  papers  to  bearer. 

"  We  mention  only  : 

"  (i)  The  issuing  of  instruments  to  bearer,  their  conversion  into 
instruments  nominative  and  their  reconversion ; 

"  (2)  Hypothecations  to  bearer ; 

"  (3)  The  pledging  of  large  subjects  of  property,  such  as  rail- 
ways, &c,  not  to  a  particular  creditor,  but  to  a  general  body, 
showing  title  by  the  holding  of  certificates  ; 

<'  (4)  The  impounding  of  securities  and  the  difficulties  thence 
arising  to  bon&fide  owners ; 

*'  (5)  The  barring  of  rights  of  coupon-holders  through  lapse 
of  time; 

"(6)  Payment  of  expired  coupons  duly  allotted; 

"  (7)  The  annulment  of  lost  papers  to  bearer. 

"  We  think  it  highly  important,  not  only  to  commerce,  but  to 
private  individuals  and  the  state,  that  there  should  be  uniformity 
of  laws  upon  this  subject,  and  therefore  move : 

"  *  That  the  Conference  appoint  a  Committee,  with  power  to 
add  to  its  numbers,  to  deal  with  this  topic  and  to 
prepare  resolutions  for  one  of  the  next  Conferences.' " 

This  resolution  was  carried  by  acclamation,  and  the  following 
gentlemen  were  elected  members  of  the  Conmiittee:    Messrs. 

•  See  Appendix  C. 
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D«  Neufvillk,  F.  p.  Petsch,  Rudolph  Sulzbach,  August 
Ihm,  J.  G.  HsNRiCH  and  Georo  Rittner,  members  of  the 
Frankfort  Chamber  of  Commerce,  with  Mr.  Otto  Puls,  its 
secietaij,  as  Hon.  Sec. ;  to  whom,  at  the  suggestion  of  the 
President  of  the  Conference,  Messrs.  L.  von  Hoffmann  and 
A.  Bklmont,  of  New  York,  and  Mr.  Garrett  were  added. 


Dr.  Thompson,  of  Berlin,  Chairman  of  the  Copyright  Com- 
mittee, after  stating,  on  behalf  of  Dr.  Blackie,  of  Glasgow,  a 
member  of  the  Committee,  that  a  very  gratifying  reception  had 
been  given  to  that  gendeman,  on  the  occasion  of  his  visiting  New 
York,  by  a  large  and  influential  meeting  of  the  International  Code 
Committee  of  that  city,  and  others,  kindly  convened  by  Mr.  D.  D. 
Field,  and  that  there  had  been  an  unanimous  expression  of 
opinion  at  that  meeting  in  favotir  of  the  recognition  of  the  rights 
of  the  foreign  author  by  the  United  States  of  America,  conmiuni- 
cated  the  following  report  of  Mr.  C.  H.  £»  Carmichael,  of 
London,  Honorary  Secretary  of  the  Copyright  Committee,  un- 
avoidably absent : 

'^  Since  the  Antwerp  Conference  of  this  Association,  which 
followed  closely  on  the  Antwerp  Art  Congress,  the  subject  of 
international  copyright  has  received  considerable  attention  at  the 
hands  both  of  jurists,  men  of  letters  and  artists,  and  of  various 
governments  which  have  felt  its  importance.  We  have  thus  to 
record  the  publication  of  the  report  of  the  British  Royal  Com- 
mission, the  presentation  to  the  Belgian  Chambers  and  to  the 
Spanish  Cortes  of  draft  laws  on  literary  and  artistic  copyright 
and  the  discussion  of  the  subject  at  the  International  Literary 
Congtess  held  in  Paris  in  June  last,  at  which  the  Secretary  of 
your  Committee  was  present*  We  may  add  that  the  topic  is  still 
under  discussion,  both  by  governments  and  private  individuals, 

*  For  an  account  of  the  results  of  the  labours  of  the  first  section  of  that 
Congress,  see  Appendix  D. 
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for  the  Belgian  and  Spanish  bills  still  await  the  approbation 
of  the  respective  parliaments,  and  there  is  yet  a  Congress 
announced  for  the  month  of  September  in  Paris.  It  may  be 
well  to  observe  at  the  outset  that  the  progress  of  discussion  on 
these  questions  seems  to  reveal  divergent,  rather  than  concordant, 
views,  and  that  not  only  on  matters  of  detail,  but  on  principles. 
It  appears  to  be  generally  agreed  upon  that  the  authoi^s  right  is 
a  right  of  property ;  but  from  this  premise  entirely  different  con- 
clusions are  drawn  by  diflferent  minds.  One  was  scarcely  pre- 
pared for  the  apparent  unanimity  with  which  the  Paris  literary 
Congress  resolved  that  the  author's  right,  being  a  right  of  property, 
must  be  held  to  be  perpetual  Indeed,  in  laying  down  such  a 
fundamental  proposition  the  Congress  was,  in  all  probability,  ex- 
cluding Great  Britain  and  the  United  States  from  agreeing  with  its 
doctrines  and  sharing  in  its  action  on  behalf  of  men  of  letters  and 
artists.  Moreover,  in  asserting  that  this  right  is  a  right  of  the 
law  natural  and  is  not  conferred  by  positive  law,  the  Congress 
separated  itself  from  what  seems  clearly  to  be  the  doctrine  of  the 
Courts  in  the  United  States  and  almost  as  clearly  that  of  the 
Courts  in  the  United  Kingdom  of  Great  Britain  and  Ireland.  It 
appeared,  therefore,  to  the  Secretary  of  your  Committee  that  it 
would  be  impossible  for  him  to  vote  with  the  Congress  on  these 
points,  and  he  accordingly  stated  his  reasons  for  abstaining  from 
giving  a  vote.  Had  there  been  a  minority  on  his  side,  he  would 
have  voted  with  that  minority,  but  a  minority  of  one  was  prac- 
tically useless.  The  consepisus  maraliier  unanimis  was  against 
the  British  and  American  doctrine,  and  under  the  circumstances 
it  seemed  impossible  to  do  more  than  record  a  silent  dissent  It 
may  be  questioned  whether  the  doctrine  of  the  Paris  literaiy 
Congress  will  meet  with  general  acceptance  among  continental 
governments.  At  the  present  moment  we  are  not  aware  of  any 
European  legislation  which  declares  copyright  to  be  perpetual* 
It  is,  indeed,  the  goal  to  which  Spanish  legislation  avowedly 


*  Mexico  is  said  to  consider  it  as  being  so,  but  this,  if  a  correct  exposition 
of  Mexican  law,  is  not  likely  to  be  of  much  weight  in  Europe. 
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tends*  bttt  even  the  deputies  who  desired  this  consummatioDy  and 
who  brought  forward  the  bill  now  awaiting  the  approbation  of 
the  Cortes,  confess  that  this  principle  would  be  a  '  veritable  inno- 
vation in  Europe/  and  propose  eighty  years  as  a  term  constituting 
a  'perpetuity  sufficient  for  practical  purposes,'  until  'the  time 
shall  come  when  the  progress  of  ideas  shall  render  opportune  the 
presentation  to  the  Cortes  of  a  new  law  with  perpetuity  as  its 
basis.'  When  this  time  may  arrive  it  is  not  for  ns  to  forecast 
Meanwhile,  the  Spanish  draft  law  possesses  the  special  mterest  of 
bang  the  nearest  approach  to  perpetuity  of  cop3rright  yet  sug- 
gested to  any  continental  or,  indeed,  European  legislature.  With 
regard  to  the  questions  (a)  whether  the  author's  right  of  property, 
known  to  British  and  American  law  as  'copyright,'  is  a  right 
superior  to,  or  created  by,  the  Municipal  Law  of  those  countries  I 
{b)  whether  it  is  perpetual,  it  may  be  sufficient  to  cite  the  following 
facts  relating  to  Acts  of  Congress  and  judicial  decisions  in  the 
United  States  and  certain  passages  from  the  report  of  the  recent 
Royal  Commission  in  Great  Britain.  It  is  to  be  found  stated  in 
the  Albany  Law  Journal  (June  i6th,  1877)  that  'in  the  year  1783, 
and  before  the  adoption  of  the  present  Constitution,  on  the  recom- 
mendation of  the  old  Congress,  a  number  of  the  States  passed 
lavs  for  the  purpose  of  securing  to  authors  the  exclusive  right 
and  benefit  of  printing  and  publishing  their  literary  productions 
(Joumab  of  Congress,  viiL  257 ;  Laws  of  Massachusetts,  year 
1873;  Laws  of  Connecticut,  1783;  Laws  of  New  York,  1786; 
Laws  of  Vixginia,  1785).'  Again, '  by  the  United  States  Constitu- 
tion (1789)  power  was  given  to  Congress  to  promote  the  progress 
of  science  and  useful  arts  by  securing  for  limited  times  to  authors 
and  inventors  the  exclusive  right,'  &c,  and  '  in  pursuance  of  tlu3 
power  Congress  passed  an  Act  in  1790,  intituled  An  Act  for  the 
Encouragement  of  Learning,'  which  is  described  as  substantially 
identical  with  the  English  statute  of  8  Anne.  It  is  to  be  gathered 
from  these  statements :  (a)  that  the  author's  rights  in  the  United 
States  are  the  creation  of  the  Municipal  Law  of  the  several  States  and 
of  the  Federal  Legislation  of  the  Union ;  (d)  and  that  these  rights 
are  not  perpetual,  but  are  limited  by  the  authority  which  created 
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them.  These  propositions  seem  to  be  plsunly  involved  in  the 
decisions  both  in  First  Instance  and  on  Appeal  in  the  case  of 
Wheaton  et  al.  v.  Fders  dal.,  8  Pet  (U.S.)  591,  cited  in  the  Albany 
Law  Journal,  as  above.  So  far,  therefore,  as  we  are  concerned 
with  the  consideration  of  the  U.  S.  A.  Copyright  Law,  we  shall 
be  warranted,  I  think,  in  holding  that  it  is  at  variance  both  in 
principle  and  in  fact  with  the  fundamental  propositions  laid  down 
by  the  Paris  literary  Congress.  Turning  to  the  English  Law  on 
the  same  points,  we  find  from  the  report  of  the  Royal  Com- 
mission that  the  confession  must  first  of  all  be  made*  that  'the 
Common  Law  principles  which  lie  at  the  root  of  the  law  have 
never  been  settled  The  fourteen  Acts  of  Parliament  which  deal 
with  the  subject  were  passed  at  different  times  between  1735  ^^^ 
1875  ;  ^cy  ^^^  drawn  in  different  styles,  and  some  are  drawn  so 
as  hardly  to  be  intelligible.  Their  arrangement  is  often  worse 
than  their  style.' 

"  In  the  Digest  of  the  English  Law  of  Copyright,  drawn  up  for 
the  Commissioners  by  Sir  James  Stephen,  Q.C.,  Art  I.  contains 
the  statement  that  *  the  author  or  owner  of  any  literary  compo- 
sition or  work  of  art  has  a  right,  so  long  as  it  remains  unpublished^ 
to  prevent  the  publication  of  any  copy  of  it  by  any  other  person.' 
This  is  a  propsition  which  Sir  James  says,  in  a  foot-note,  was 
*  affirmed,  in  different  forms,  by  all  the  Judges  mjeferysy.  Boosey^ 
and  also  by  all  the  Law  Lords.'  (See  4  H.  L.  C.  846,  867,  893, 
903,  919,  944,  962,  978.)  In  Art  IV.  of  the  same  Digest,  Sir 
James  enunciates,  with  a  certain  reserve,  the  doctrine  that  there 
is,  after  publication,  no  copyright  except  by  statute,  in  the  following 
words :  *  There  is  (probably)  no  copyright  after  publication  in  any 
of  the  things  mentioned  in  Art  L,  except  such  copyright  as  is 
given  by  the  express  words  of  the  statutes  hereinafter  referred  to.' 
The  reserve  here  indicated  by  the  insertion  of  the  quahfying 
adverb  *  probably'  is  due,  I  conceive,  to  the  unsettled  sUte  of  the 
common  law  principles  in  regard  to  copjrright,  recited  by  the 
Commissioners  in  paragraph  8  of  their  report  But  it  will,  perhaps, 

*  Report,  p.  vii,  par.  8. 
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not  be  consideied  too  strong  a  general  proposition  that  copyright 
is  in  Great  Edtain  the  creation  of  municipal  law,  as  well  as  in  the 
United  States.  The  extent  of  the  copyright  so  created  is  limited 
by  the  same  authority,  though  with  different  limits  of  time  from 
those  l2ud  down  in  the  United  States.  The  only  instances  in  which 
perpetuity  is  recognized  in  Great  Britain  are  exceptions  which 
prove  the  rule,  in  the  cases  of  the  universities  of  Oxford, 
Cambridge,  Edinburgh,  Glasgow,  St  Andrews  and  Aberdeen, 
and  Trinity  College,  Dublin,  together  with  the  colleges  of  Eton, 
Westminster  and  M^chester.  Of  these,  it  would  seem  that  the 
University  of  Oxford  possesses  six  such  copyrights,  while  the 
University  of  Cambridge  has  none.  For  all  practical  purposes, 
therefore,  it  might  be  stated  that  perpetuity  of  copyright  is  not 
recognized  in  English  law. 

'^  There  appears  to  be  nothing  in  the  representations  of  the 
British  Royal  Conmiission  to  lead  one  to  suppose  that  perpetuity 
would  find  favour  in  Great  Britain,  What  the  commission  hoped 
Blight  be  effected  seems  to  be  substandaUy  identical  with  what  the 
Chairman  of  our  Copyright  Committee  in  the  Association,  Dr. 
Thompson,  recognized  last  year  at  our  Antwerp  meeting  as  being 
feasible  and  desirable,  viz.,  the  assimilation  of  British,  American 
and  German  law  in  regard  to  the  time  of  duration  of  copyright 
Bat  Dr.  Thompson  was  at  the  time  only  considering  works  of 
literature ;  and  neither  Dr.  Thompson,  nor  our  Association,  nor 
the  Royal  Commission,  had  any  knowledge  of  the  proposals 
made  in  the  Spanish  Cortes,  or  of  the  views  which  are  expressed 
in  the  Belgian  Draft  Law,  or  of  those  which  have  been  expressed 
at  the  Paris  Literary  Congress.*  Having  considered  these  latter 
manifestations  of  opinion,  the  Secretary  of  your  Committee 
inclines  to  think,  while  awaiting  information  as  to  the  view  which 
may  be  taken  at  the  forthcoming  Art  Copyright  Congress  in 
Paris,  that  the  term  of  duration  proposed  by  the  Royal  Commis- 
sion and  by  Dr.  Thompson,  viz.  the  life  of  the  author  and  thirty 
years  after  his  death,  will  not  be  found  sufficient  to  meet  the 

•  See  Appendix  D. 
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requirements  of  an  international  agreement  on  copjrright,  but  that 
fifty  years  would  be  more  likely  to  meet  these  requirements.  The 
Belgian  Draft  Law  proposes  fifty  years  after  the  author^s  death, 
which  would  be  an  increase  of  thirty  on  its  existing  provisions ; 
the  French,  Russian,  Portuguese  and  existing  Spanish  laws  allow 
fifty  years,  while  Italy  admits  forty,  with  a  power  of  renewal  for 
another  forty,  which  would  bring  it  into  close  conformity  with  the 
Spanish  proposal  of  eighty  years.  As  the  outcome  of  the  feeling 
in  various  countries  on  this  subject,  it  would  appear  that  eighty 
years  is  in  excess  of  what  is  likely  to  be  granted  by  way  of 
increase,  to  facilitate  international  agreement,  while  there  would 
be  a  better  chance  of  obtaining  the  admission  of  fifty  years.  And 
notwithstanding  the  representative  character  of  the  recent  Inter- 
national Literary  Congress  in  Paris,  in  which  Russians,  Danes^ 
Norwegians,  Germans,  Dutch,  Spaniards  and  Americans  of  the 
Northern  and  Southern  continents,  as  well  as  British  subjects, 
all  took  part,  it  is  difficult  to  believe  that  the  fundamental  axioms 
of  that  Congress  will  be  accepted  in  international  copyright  legis- 
lation. Under  all  these  circumstances,  it  may  be  better  to  await 
the  discussion  of  the  subject  of  Art  Cop3rright  by  the  coming  Paris 
Congress,  before  urging  any  special  course  of  conduct  upon  the 
Association  in  its  corporate  capacity.  And  in  order  that  we  may 
be  fully  and  correctly  informed  of  the  nature  of  the  opinions 
which  may  be  expressed  in  that  Congress,  the  Secretary  of  youx: 
Committee  would  wish  to  attend  it  as  the  representative  of  our 
Association,  taking  the  questions  under  discussion  ad  referendum 
and  not  committing  the  Association  to  any  expression  of  opmion 
by  voting  on  the  questions  submitted  to  the  said  Congress.  The 
results  thus  obtained  and  the  details  of  any  action  that  the  Art 
Copyright  Congress  may  take,  he  would  report  upon  to  your 
Committee  and  to  your  next  Conference." 

Thereupon  Dr.  Thompson  moved : 

I.  ''That  this  Association  requests  the  International  Code 
Committee  of  New  York  to  bring  to  the  notice  of  the 
Government  of  the  United  States  of  America  the  move- 
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ments  m  other  countries  towaxds  an  international  equality 
of  copyright  and  to  use  its  influence  with  that  Govern- 
ment to  procure  in  future  treaties  with  foreign  powers  a 
declaration  that  each  country  which  is  a  party  to  any 
such  treaty  shall  guarantee  to  the  authors  of  the  other 
country  or  countries  the  same  rights  as  are  secured 
to  its  own  citizens  by  its  law  of  copyright" 
2.  **That  the  Secretary  of  the  Copyright  Committee,  Mr. 
Carmichael,  be  deputed  to  attend  the  coming  Congress 
at  Paris  on  behalf  of  the  Association  for  purposes  of 
observation  and  inquiry,  but  without  committing  the 
Association  to  any  expression  of  opinion  by  voting  on 
the  questions  submitted  to  the  Congress." 

These  resolutions  were  seconded  by  Mr.  Edward  Heymon,  of 
Gothenburg,  Sweden,  and  carried 


Patents  for  Inventions. 

Herr  Carl  Pieper,  of  Dresden,  submitted  the  report  of  the 
Patent  Law  Committee,  in  the  absence  of  Mr.  J.  G.  Alexander, 
of  London,  the  Honorary  Secretary  of  that  committee. 

"  Smce  the  last  report  the  following  gentlemen  have  been  added 
to  the  Committee :  MM.  Bozerian,  Gide,  Lyon-Caen,  Pataille, 
Huard,  Pouillet  and  Becker,  all  of  Paris,  who  signed  the 
sectional  report  on  the  subject  of  patent  law  which  was  presented 
to  the  last  Conference;  Mr.  Yates  W.  Booth,  Preston,  M.  Emile 
Barrault,  Paris,  Mr.  Thos.  D.  Stetson,  New  York,  Mr.  H.  S. 
Copland,  C.K,  London,  Mr.  H.  Faija,  C.E.,  London,  M.  F. 
Kaupe,  C.E.,  St  Petersburg,  and  Mr.  Thos.  E.  Craven,  Leeds. 

"  The  Committee  have  frequently  met  in  London  for  the  purpose 
of  preparing  a  draft  projet  de  My  in  accordance  with  the  instruc- 
tions of  the  last  Conference,  taking  as  their  basis  the  suggestions 
of  the  Paris  sectional  report  presented  last  year.  They  have 
completed  the  first  draft  of  ^t,  projet  de  ioi^  which  will  shortly  be 
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printed  and  sent  round  to  all  the  members  of  the  Committee,  both 
in  England  and  abroad,  for  their  suggestions,  before  being  finally 
revised  and  presented  to  a  Conference  of  the  Association.  It  has 
been  thought  advisable  to  await  the  result  of  the  Patent  Congress 
at  Paris  next  month  before  proceeding  to  the  definitive  revision, 
and  for  this  reason  the  Committee  reserve  their  final  report  till 
next  year. 

"  The  Committee,  having  had  their  attention  called  in  November 
last  to  the  announcement  of  a  draft  patent  bill  {avant-prqfet  de  lot) 
just  issued  by  the  Swiss  Government,  put  themselves  in  communi- 
cation with  M.  Droz,  the  Swiss  Minister  of  the  Interior,  on  the 
subject  and  were  invited  by  him  to  express  their  views  on  the 
bill.  This  they  accordingly  did  in  a  memorial  pointing  out  the 
alterations  that  seemed  to  them  necessary.  The  memorial  was 
approved  by  the  Council  of  the  Association  and  forwarded  to 
M.  Droz. 

''  The  Committee  have  also  taken  action  in  support  of  a  bill 
brought  into  the  British  Parliament  by  Mr.  Anderson,  M.P.,  with 
the  object  of  lengthening  the  term  of  patents  in  Great  Britain,  and 
of  reducing  the  fees  payable  upon  them.  A  petition  to  Parliament 
in  favour  of  the  Bill  was  signed  or  subsequently  adhered  to  by  all 
the  British  members  of  the  Committee,  and  a  memorial,  based 
upon  this  petition,  was  afterwards  sent  to  the  Attorney-General 

''  Owing  to  the  pressure  of  other  business  during  the  session,  the 
second  reading  of  the  bill  did  not  come  on,  and  no  debate  or 
division  was  taken  upon  it 

''  The  Committee  ask  that  they  may  be  continued  for  another 
year,  when  they  hope  to  be  able  to  present  to  the  Conference  of 
the  Association  a  complete  and  thoroughly  matured  prqjd  de  loi^ 
dealing  with  all  the  points  in  the  law  of  patents  on  which  an 
assimilation  of  the  laws  of  different  countries  is  deemed  feasible. 

'*  The  Committee,  moreover,  deems  it  of  importance  that,  after 
the  veiy  exhaustive  discussions  on  the  subject  of  the  reform  and 
assimilation  of  the  patent  laws,  in  which  it  and  the  previous  sub- 
committee of  the  Association  on  the  same  subject  have  for  the 
last  three  years  been  engaged,  and  in  view  of  the  numerous 
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practical  suggestions  which^  with  the  sanction  of  the  Council,  it 
has  laid  before  the  Gennan,  British  and  Swiss  Governments  respec- 
tively, the  Association,  to  which  it  has  from  time  to  time  sent  in 
provisional  reports,  should  not  be  unrepresented  at  the  coming 
Congress  on  Patents  and  Trade  Marks  at  Paris.  The  Committee 
therefore  begs  to  submit  to  the  Council  the  following  resolutions, 
dealing  with  those  points  of  the  law  and  practice  as  to  patents  on 
which  it  conceives  an  assimilation  between  the  different  nations  to 
be  both  desirable  and  practicable. 

"  I.  That  a  liberal  patent  law  is  not  alone  of  benefit  to  indi- 
vidual inventors,  but  is  to  be  considered  as  the  ground- 
work of  all  progress  in  trade  and  industry. 
"  2.  That  a  temporary  protection  during  the  development  of 
an    invention    is  absolutely  necessary  to    the  proper 
placing  of  that  invention  before  the  public  under  a 
patent 
"  Consequently : 
**  3.  Provisional  protection  for  twelve  months  should  be  granted 
on  the  filing  of  an  outline  description  of  the  nature  of 
the  invention,  and  the  patent  should  bear  date  from 
the  granting  of  such  provisional  protection. 
"4.  Before  a  patent  is  granted,  the  applicant  or  his  agent 
should  deposit  a  complete  specification  fully  describing 
the  nature  of  the  invention  and  the  manner  of  carrying 
it  into   practical  effect,    opportunity  should  be  given 
for  opposition,  and  the  invention  should  be  examined 
with  reference  exclusively  to  the  following  points : 
*'  (a)  Whether  the  specification  is  clear ; 
**  (i)  Whether  the  invention  is  contrary  to  public  morals ; 
"  (f)  Whether  it  is  wanting  in  novelty,  regard  being  had 
solely  to  prior  publications  in  the  patent  office  of  the 
country. 
"  5.  A  prior  publication,  to  be  fatal,  should  come  strictly  within 
one  or  other  of  the  following  conditions : 
'^  (a)  It  should  not  be  more  than  twenty-one  years  old  and 
should  be  in  the  form  of  a  fiill  description  identical 
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with  the  applicant's  description.    Where  a  patent  has 
been  applied  for  in  one  country,  subsequent  publi- 
cation of  the  invention  during  a  limited  period,  say 
twelve    months,    should    not    necessarily    prejudice 
the  original  applicant's  rights  to  patents  in  other 
countries. 
*  {b)  If  the  prior  description  be  more  than  twenty-one  years 
old,  it  should  be  proved  that  the  identical  invention, 
as  claimed  by  the  applicant,  has  been  openly  used 
within  twenty-one  years  last  past 
•*6.  Should  some  parts  of  the  invention  come  within  these 
objections,  the  applicant  should  be  allowed  to  amend 
his  specification. 
"  7.  Subject  as  above,  patents  should  not  be  refused  except  in 
cases  of  fraud,  or  when  the  invention  is  contrary  to 
public  morals. 
''  8.  Reports  and  opinions  of  examining  authorities,  as  regards 
applications  for  patents,  should  not  be  open  to  the 
public,  except  so  far  as  they  relate  to  proceedings  in 
cases  of  opposition. 
''  9.  The  provisional  protection  should  continue  till  the  final 

grant  or  refiisal  of  the  patent 
"10.  In  the  absence  of  fraud,  the  first  applicant  should  be 

deemed  the  inventor. 
''11.  The  term  of  the  patent  should  be  not  less  than  twenty-one 

years. 
''  12.  In  order  to  encourage  the  inventors  to  the  utmost  to 
make  known  their  inventions,  the  duties  levied  should, 
as  far  as  possible,  be  so  adjusted  as  not  to  exceed  the 
amount  requisite  to  cover  the  expenses  of  efficiently 
administering  the  patent  office. 
''13.  A  certain  grace  should  be  allowed  for  payment  of  the 

fees,  subject  to  a  substantial  penalty. 
"  14.  Should  it  appear,  after  a  patent  has  been  granted,  that  the 
claims  are  too  extensive,  or  that  the   specification   is 
otherwise  open  to  objection,  it  should  be  competent  to 
the  patentee  to  disclaim  or  amend  his  specification. 
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''  15-  The  patentee  should  be  at  liberty  from  time  to  time  to 
add  to  his  original  patent  any  improvements  he  may 
have  made  which  clearly  involve  the  use  of  the  main 
claim  granted  to  him  under  the  original  patent 

*'  i6.  The  effect  of  a  patent  should  be  that  no  one  should  be 
permitted,  without  the  leave  of  the  patentee,  to  pro- 
duce, use  or  sell  the  article  which  forms  the  subject  of 
the  invention,  the  patented  machinery,  process  or  com- 
bination, or  the  article  produced  by  such  patented 
machinery,  process  or  combination. 

^'17.  Afler  the  issue  of  a  patent  it  should  not  be  subject  to 
revocation  and  should  be  held  to  confer  an  indefeasible 
tide  to  the  invention  described  in  the  complete  specifi- 
cation, unless  it  be  proved  that  there  exists  a  prior  patent 
covering  an  identical  invention,  or  that  the  identical  in- 
vention has  been  publicly  used  within  twenty-one  years 
prior  to  the  date  of  the  patent 

"  18.  Patents  granted  in  different  countries  should  be  perfectly 
independent  of  each  other  in  all  respects. 

"19.  A  patent  should  have  no  effect  on  vehicles  or  appliances 
to  vehicles  which  come  but  temporarily  within  the  boun- 
daries of  the  country,  and  the  owners  of  which  do  not 
carry  on  business  within  the  country. 

"  20.  The  patentee  should  not  be  prevented  from  introducing 
from  abroad  articles  manufactured  under  his  patent 

"21.  The  principle  of  compulsory  working  should  not  be 
admitted. 

"The  Committee  begs  to  suggest  that  a  deputation  be  ap- 
pointed to  lay  these  resolutions  before  the  Congress,  which  is  to 
commence  on  the  5th  of  September  proximo." 

After  reading  the  report,  Herr  Pieper  moved : 

"  The  sixth  annual  meeting  of  the  Association  for  the  Reform 
and  Codification  of  the  Law  of  Nations  considers  it  of 
great  importance  that  uniformity  in  the  principles  of  law 
as  to  protection  for  inventions  be  established  inter- 
nationally and  resolves  : 

G  2 
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"  I.  That  the  Council  may  appoint  a  delegacy  in  accordance 
with  the  invitation  received  from  the  authorities  of  the 
forthcoming  'Congr^s  International  de  la  Propri^t^ 
Industrielle '  at  Paris. 

''  2.  That  the  delegacy  may  take  part  in  the  discussions  of  the 
International  Congress,  on  the  principles  laid  down  in  the 
report  of  the  Patent  Law  Committee  of  this  Association. 

''  3.  That  the  said  delegacy  submit  to  the  next  annual  meeting 
the  resolutions  passed  at  the  Congress  with  reference  to 
Patents." 

M.  F.  Kaupe,  of  St  Petersburg,  seconded  the  motion,  to  which 
the  Conference  agreed.* 

The  Conference  also  assented  to  the  proposal  of  Herr  Pieper 
that  the  delegacy  should  include  Messrs.  £.  G.  Zimmermann,  of 
Hanau,  and  Franz  Wirth,  of  Frankfort 


Trade  Marks. 

Mr.  Jencken  moved,  seconded  by  Dr.  Ed.  Kornyei,  of  Pesth, 
Hungary,  and  it  was  resolved : 

''  That  the  present  Trade  Marks  Committee  be  continued  for  a 
year,  and  that  the  Council  be  empowered  to  appoint  repre- 
sentatives of  that  committee,  to  include  its  present  secre- 
taries,! ^o  attend  the  Paris  Congress  upon  Industrial 
Property,  with  instructions  similar  to  those  of  the  Hon. 
Sec  of  the  Copyright  Committee." 

A  draft  law  to  regulate  trade  marks,  by  Dr.  A.  J.  How,  of 
Amsterdam,  was  laid  upon  the  table. 

The  Conference  adjourned  at  5  p.m. 

*  The  foIIowiDg  members  were  appointed  by  the  Council  as  a  delegncy  : 
Hbrr  Carl  Piepbr,  M.  Kaupk,  M.  Emile  Barrault,  of  Paris,  and  Admiral 
J.  H.  Sklwvn  and  Messrs.  W.  Lloyd  Wise  and  J.  G.  Alexander,  Hon. 
Sec.  of  the  Committee,  of  London.  For  the  report  since  received  Irom  these 
gentlemen,  see  Appendix  £. 

t  Messrs.  Jencken  and  J.  Rand  Bailey,  of  London. 
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Thursday,  23  August,  1878. 

The  session  was  resumed  at  10  A.M.  on  Thursday,  the  32nd 
of  August,  1878,  when, 

The  Hon.  the  President  of  the  Conference  m  the  chair, 

The  minutes  of  the  proceedings  of  the  day  before  having  being 
read  and  approved, 


Tk€  Highi  0f  War  Indemnity. 

Dr.  Thompson  proposed  the  following  resolution : 

''That  a  Conmiittee  be  appointed  to  report  at  the  next  annual 
Conference  upon  the  question  :  '  By  what  right,  and  under 
what  conditions,  may  an  aggressive  power  claim  a  war 
indemnity  in  the  event  of  conquest  ? ' " 

Dr.  Thompson  supported  this  resolution  by  the  following  con- 
siderations. 

**  The  cost  of  modem  warfare  has  given  rise  to  enormous 
exactions  by  the  conquering  power,  under  the  name  of  indemnity. 
In  justification  of  these  exactions  it  is  alleged  :  (i)  that  the  right 
of  the  conqueror  to  maintain  his  army  from  the  resources  of  the 
territory  actually  conquered  implies  the  right  to  reimburse  himself 
for  all  the  expenses  of  the  war  by  levying  a  con^tribution  from  the 
nation  which  has  surrendered  to  his  arms ;  (2)  that  by  crippling 
the  resources  of  the  vanquished  nation  and  causing  it  to  feel  as 
severely  as  possible  the  costs  and  penalties  of  war  the  conqueror 
secures  a  guarantee  of  peace,  which  is  better  than  the  pledges  of  a 
treaty. 

*'  These  pleas  have  more  foundation  in  usage  than  in  principle 
or  right  They  make  no  account  of  the  causes  or  the  motives  of 
war;  no  discrimination  between  just  and  unjust  wars — ^wars  of 
justifiable  invasion  or  of  necessary  defence  and  wars  of  sheer 
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conquest  and  spoliation.  But  mere  usage  can  no  longer  be  held 
to  justify  in  war  any  act  or  procedure  which  is  tainted  with 
injustice.  In  this  all  authorities  agree.  The  proverb  that  war 
silences  law  is  reversed,  and  law  now  rules  war  and  aims  at 
suppressing  it.  Heffter  says  :  *  The  property  of  a  nation  at  war, 
lying  within  the  territory  of  the  enemy,  by  the  old  Law  of  Nations 
was  subjected,  like  other  booty,  to  the  right  of  appropriation  by 
seizure.  But  this  position  the  modem  Law  of  Nations  cannot 
allow.'  Modem  states,  indeed,  atteApt  to  reach  the  same  end 
under  the  names  of  *  reprisal  *  and  *  confiscation ' ;  but  Heffter  docs 
not  hesitate  to  say  that '  this  so-called  confiscation  in  fact  shields 
common  robbery.*  *  As  to  pecuniary  exactions  by  an  invading 
power  within  the  territory  of  the  enemy  Bluntschli  observes  rf  *  In 
earlier  warfare,  the  exaction  of  contributions  in  money  was  wont 
to  be  justified  by  the  consideration  that  by  paying  such  a  contribu- 
tion cities  and  communities  were  redeemed  from  the  fear  of  pillage 
or  disturbance.  But  the  laws  of  civilized  warfare  no  longer 
recognize  a  right  of  loot  or  of  wanton  disturbance.  Hence  there 
exists  no  warrant  for  a  ransom  from  such  a  right  .  .  .  The  sense 
of  justice  in  the  Europe  of  to-day  can  no  longer  be  reconciled 
with  such  remains  of  an  obsolete  and  barbarous  mode  of 
warfare.' 

*'  Now,  is  not  the  modem  claim  of  war-indemnity  a  heritage 
derived  firom  this  barbarous  right  of  conquest  and  spoliation? 
Where,  at  least  in  the  Law  of  Nations,  shall  we  find  a  justification 
of  the  indiscriminate  levying  of  indemnity  by  a  conqueror,  in  the 
face  of  the  humane  and  honourable  restrictions  imposed  upon  war 
in  recent  times?  The  practice  alone  cannot  justify  the  act.  And 
the  principle  of  indemnity  being  allowed,  as  a  penalty  for  wantonly 
aggressive  war  and  a  restraint  upon  the  lust  of  conquest,  what 
shall  hinder  the  prospect  of  an  indemnification  to  be  reckoned  by 
milliards  from  acting  as  an  incentive  to  war  ?  There  is  danger 
that  the  materialism  of  the  times  will  devise  a  substitute  for  wars 
of  spoliation  under  the  cover  of  indemnity,  and  that  war  will 

♦  Das  EuropdUche  Vblkerrecht  der  GegenwarU     Zweites  Buch,  §  140. 
t  Das  modernt  Vblkerncht  der  civilisirten  StaaUn.     Achtes  Buch,  §  654. 


(    87     ) 

become  a  commercial  speculation  on  the  part  of  greater  states  to 
maintain  their  armies  at  the  cost  of  their  weaker  neighbours. 
This  mercenary  use  of  war  was  pushed  to  an  extreme  by  Napo- 
leon. Conquest  opened  the  door  to  cupidity,  and  cupidity  incited 
to  further  conquest  The  exactions  of  Napoleon  from  the  several 
states  of  Italy,  from  the  Netherlands,  from  Wiirtembeig,  Baden, 
Swabia,  Franconia,  Bavaria,  Saxony,  Prussia,  Austria  and  Portugal 
—exactions  in  the  name  of  the  French  RepubUc  and  of  his  own 
sovereignty — in  the  twelve  years  from  1796  to  1808  reached  to 
many  milliards  of  francs.  These  '  indemnities '  read  in  history 
like  the  ransoms  extorted  by  a  chief  of  banditti  '  Dearly,'  says 
Calvo,  '  has  France  expiated  these  abusive  exactions '  (first  by  the 
indemnity  of  seven  hundred  million  francs  in  18 15  and  next  by 
the  five  milliards  in  187 1).  'One  can  understand  how,  up  to  a 
certain  point,  a  victorious  power  may  claim  to  mdemnify  itself 
from  a  vanquished  foe  for  the  expenses  which  the  war  has 
brought,  at  least  when  that  power  did  not  provoke  the  war.  But 
it  is  quite  another  thing  to  put  forth  demands  out  of  all  proportion 
to  any  reasonable  calculation,  demands  fitted  rather  to  ruin  the 
country  upon  which  they  are  imposed  and  to  prolong  the  evils  of 
war  after  the  actual  cessation  of  hostilities.  Is  there  not  here  a 
place  for  a  moderating  and  conciliatory  intervention?  Why 
should  not  such  a  liquidation  of  accounts  be  submitted  to  arbi- 
tration?" 

''The  conditions  of  indemnity  are  not  determined  by  clear, 
precise  and  equitable  rules  of  International  Law.  The  Committee 
which  I  propose  may  be  able  to  suggest  some  feasible  solution  of 
a  question  which,  in  its  newer  aspects,  is  either  ignored  by  writers 
(m  the  Law  of  Nations  or  treated  with  too  much  of  political 
partisanship.  My  resolution  is  limited  to  a  single  point — ^the 
ri^t  of  an  aggressive  power  to  indemnity  in  the  event  of  conquest. 
This  point  wiU  be  made  clear  by  a  recent  example.  In  1870 
Fiance  declared  war  against  Prussia,  and  the  war  involved  the 
whole  of  Germany.    Germany,  being  victorious^  exacted  from 

•  Le  Droit  International,  Tome  deuxiime.  Livre  vi.  §  9'0'  M.  Calvo 
gives  important  statistics  of  indemnity  as  tempting  the  greed  of  conquerors.. 
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France  an  enormous  indemnity.  But,  though  the  form  and 
amount  of  the  indemnity  caused  much  discussion,  I  am  not  aware 
that  a  single  French  publicist  protested  against  the  claim  of 
indemnity,  it  being  conceded  that  the  French  Emperor  had 
declared  the  war. 

**  In  1877  Russia  made  war  on  Turkey.  Whatever  the  offences 
of  Turkey,  she  had  given  no  special  provocation  to  Russia  as 
an  individual  power.  Yet  Russia,  having  conquered  Turkey, 
was  allowed  by  the  Congress  of  Berlin  to  recompense  herself 
with  a  large  accession  of  territory  in  Asia,  including  a  coveted 
port  which  Russia  had  not  captured  and  whose  inhabitants 
protested  against  her  sovereignty!  Russia  has  demanded  also 
an  enormous  indemnity  in  money,  sufficient  to  cripple  the  resources 
of  Turkey  for  fifty  years  to  come.  This  demand  was  set 
aside  by  the  Congress,  but  may  hereafter  be  made  a  pretext 
for  war. 

'^  We  see  at  a  glance  an  important  difference  between  the  cases 
of  Germany  and  Russia.  If  an  aggressive  power  is  allowed  to 
indemnify  itself  equally  with  a  power  which  has  repelled  and 
conquered  its  invader,  then  indemnity,  instead  of  being  a  restraint 
upon  war,  may  be  an  incentive  to  it  Such  an  anomaly  cannot 
fairly  represent  the  Law  of  Nations.  If  it  does,  then  the  law 
calls  loudly  for  reform. 

"  As  a  further  matter  for  the  consideration  of  such  a  Committee 
as  I  propose,  I  would  suggest  the  following  theses : 

'*  I.  Wars  of  mere  conquest^  ambition  or  revenge  are  no  longer 
sanctioned  by  the  Law  of  Nations. 
"  2.  Aggressive  war  can  be  justified  only  in  the  following  cases: 
"  (a)  To  recover  territory  seized  and  appropriated  by  an 

enemy, 
"  (3)  To  suppress  the  turbulence  of  a  neighbour  who  is 
constantiy  disturbing  the  peace  of  the  frontier,  and 
whom  no  treaty  can  bind. 
"  (c)  To  deliver  an  oppressed  people  or  race  invoking 
succour  and  having  a  just  claim  for  such  inter- 
vention. 
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''  3.  It  should  not  be  permitted  to  convert  a  justifiable  war  of 
invasion  or  intervention  into  such  a  war  of  conquest  as  would  be 
forbidden  ab  imtio  by  the  Law  of  Nations,  nor,  under  the  name 
of  indemnity,  to  reap  the  fruits  of  unlawful  spoliation. 

'*  4.  To  guard  against  cruel  and  crushing  exactions,  whenever 
the  indemnity  assessed  by  the  conqueror  is  deemed  excessive  by 
the  conquered  party,  such  indemnity  should  be  submitted  to  the 
arbitration  of  three  neutral  and  impartial  powers,  whose  award 
should  be  final 

**  Indemnity  as  now  exacted  is  extortion  by  force.  It  is  a  claim 
derived  from  conquest  But  as  Halleck  has  pointed  out, '  con* 
quest  expresses,  not  a  righ^y  but  a  faci^  from  which  rights  are 
derived.  The  rights  of  conquest  are  derived  firom  force  alone. 
They  begin  with  possession  and  end  with  the  loss  of  possession.'  * 
Rights  so  capricious  in  their  origin  are  especially  liable  to  abuse 
in  their  application.  Now,  it  is  an  important  office  of  the  Law 
of  Nations  to  mitigate  the  evils  of  war,  to  restrain  its  excesses 
and  to  reduce  the  occasions  for  recourse  to  arms.  If  the  levying 
of  an  indemnity  by  an  aggressive  power  has  in  it  any  element  of 
iDjusdce  or  unreason,  the  exposure  of  this  must  lead  to  its  aboli- 
tion. The  sentiment  of  justice  among  civilized  nations  is  quick 
to  rally  round  any  authority  which  is  competent  to  assert  the 
light;  and  events  are  sometimes  quick  to  ratify  a  principle  of 
light  or  a  measure  of  reform.  Of  this  the  Congress  of  Berlin  is 
a  notable  example.  It  has  been  a  standing  objection  to  schemes 
of  arbitration  that  they  propose  an  impracticable  tribunal  with 
no  power  to  enforce  its  decisions.  In  my  paper  '  Concerning 
Treaties,'  submitted  to  this  association  at  Antwerp,  I  showed  that, 
to  obviate  this  objection, '  treaties  which  pledge  their  signatories 
to  mediation  or  to  concert  of  moral  action  should  be  held  in- 
violable ;  and  the  attempt*  to  set  aside  such  a  treaty  by  any  other 
than  the  rational  and  moral  methods  prescribed  in  it  should  be 
followed  by  a  threat  of  war  on  the  part  of  the  other  signatories 
against  the  offender.'  Thus  arbitration  would  be  backed  by 
power. 

*  Halleck's  International  Law^  chap,  xxxiil  §  23. 
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"Now,  the  Paris  Treaty  of  1856  provides  for  mediation  and 
advises  arbitration ;  and  the  London  Convention  of  187 1  declared 
that  *  it  is  an  essential  principle  of  the  Law  of  Nations  that  no 
power  can  release  itself  from  the  engagements  of  a  treaty,  nor 
modify  any  of  its  stipulations,  save  with  the  assent  of  the  con- 
tracting parties,  by  means  of  an  amicable  understanding/  The 
Treaty  of  San  Stefano  would  have  annulled  the  Treaty  of  Paris 
without  the  assent  of  the  contracting  parties;  but  the  British 
Government  refused  to  take  part  in  a  Congress  upon  the  Eastern 
Question,  except  upon  the  basis  of  the  Treaty  of  1856,  and 
showed  a  determination  to  maintain  the  faith  of  treaties  by  force 
of  arms.  This  tested  my  doctrine  of  '  arbitration  backed  by 
power.*  To  that  act  we  owe  it  that  the  Congress  of  Berlin  was 
convened  '  conformably  to  the  stipulations  of  the  Treaty  of  Paris '; 
and  that  treaty,  and  the  Treaty  of  London  of  March  13,  187 1, 
^are  maintained  in  all  such  of  their  provisions  as  are  not  abro- 
gated or  modified  by  the  Treaty  of  Berlin.'  Thus  the  Great 
Powers  of  Europe  are  solemnly  pledged  to  the  continuity  of  the 
Law  of  Nations  and  to  the  duty  of  an  amicable  consultation  under 
any  and  every  treaty  which  is  their  joint  work  and  requires  their 
joint  sanction  to  modify  its  stipulations.  The  Congress  of  Berlin 
began  with  this  great  triumph  of  international  law  and  ended  with 
this  great  hope  for  future  peace  by  arbitration.  In  like  manner 
we  may  look  to  see  the  question  of  indemnity  and  other  vexed 
questions  arising  out  of  war  and,  indeed,  the  question  of  war 
itself,  determined  before  a  High  Tribunal  of  the  Powers,  whose 
sword  is  sheathed  at  its  side." 

Judge  Peabody  seconded  the  resolution,  which  was  put  to  the 
vote  and  carried,  and  a  committee  was  constituted  as  follows : 
Dr.  Thompson,  Professor  Birkbeck,  of  Cambridge,  England, 
M.  Fr6d£ric  Passy,  of  Paris,  Member  of  the  Institute  of  France, 
'Mr.  Henry  Richard,  M.P.,  of  London,  and  Herr  H.  H.  Meier, 
of  Bremen,  with  power  to  add  to  their  number. 
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Th^  Congress  of  Berlin. 

Mr.  Field  then  vacated  the  chair,  which  was  taken  by  Dr. 
Muif M  VON  ScHWARZKNSTEiN,  and  moved  : 

"Whereas  since  the  last  Conference  of  the  Association  a 
Congress  of  Nations  has  been  held,  by  which  inter- 
national differences  of  the  most  intricate  and  difficult 
character  have  been  adjusted,  and  war,  which  seemed  to 
be  impending,  has  been  arrested,  the  Association  takes 
this  occasion  to  congratulate  the  people  of  the  countries 
which  would,  but  for  this  adjustment^  have  suffered  the 
unspeakable  calamities  of  war  and  to  commend  the 
example  to  the  consideration  of  the  world.  The  Arbi- 
tration of  Geneva  and  the  Congress  of  Berlin  are  unde- 
niable proofs  that  a  better  way  has  been  found  for  settling 
the  disputes  of  nations  than  the  chances  of  war." 

This  resolution,  which  was  seconded  by  Mr.  Stollmeyer,  was 
supported  by  Professor  Andrew  Peabody,  of  Cambridge,  U.S.A., 
and  others  and  opposed  by  Mr.  Stuart  Lane,  of  London. 

Dr.  Thompson,  who  was  at  Berlin  during  the  Congress,  declared 
that,  in  his  opinion,  the  appeal  made  on  that  occasion  by  the 
Peace  Society  had  not  been  lost  It  had  come,  indeed,  somewhat 
late,  when  there  was  a  pressure  through  want  of  time ;  but  the 
members  of  the  mission,  among  whom  Mr.  Henry  Richard,  of 
London,  M.P. — ^who  had  hitherto  always  attended  the  Conferences 
&the  Association,  but  was  prevented  by  ill-health  from  being 
present  that  day--occupied  a  prominent  position,  had  been  most 
&rourably  received  by  the  individual  plenipotentiaries  and  had 
thus  had  ample  opportunities  of  promulgating  their  views. 

In  the  result,  the  resolution,  upon  being  put  to  the  meeting, 
was  declared  to  be  affirmed. 
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Tke  Taking  of  Evidence  for  Foreign  Courts. 

Mr.  Jencken,  of  London,  read  a  paper  "  On  the  Law  and 
Practice  with  regard  to  the  Taking  of  Evidence  for  Tribunals  in 
Foreign  States,  before  which  Causes  are  pending." 

''  A  question  has  recently  arisen  in  the  English  courts  as  to  the 
admissibility  of  evidence  taken  before  a  British  consul  in  Berlin, 
but  not  on  oath ;  incidentally  a  remark  made  by  the  Master  of  the 
Rolls,  Sir  George  Jessel,  as  to  whether  perjury  would  lie  in  case 
of  false  statements  made  by  deponents  before  a  consul  abroad 
has  prompted  inquiry,  and  it  has  induced  me  to  look  into  the 
question  of  the  mode  and  effect  of  taking  oaths  and  declarations 
before  British  consuls  abroad  and  of  affidavits  taken  by  consuls 
of  foreign  states  in  Great  Britain. 

"  The  result  of  my  inquiry  into  this  subject  has  been  far  from 
satisfactory;  indeed,  on  closer  examination  of  the  practice,  as 
authorized  by  official  directions  to  consuls-general,  consuls  and 
others  holding  official  positions,  it  will  be  found  that,  underlying 
all  this  surface  show  of  authority,  a  grave  judicial  error  will  be 
discovered ;  one  which  the  Prussian  Minister  of  Justice  at  once 
detected  upon  the  matter  of  the  validity  of  oaths  and  declarations 
taken  in  Prussia  by  and  before  consuls  of  friendly  states  being 
brought  before  him. 

"  The  difficulty  which  appears  to  have  occurred  to  the  Prussian 
jurist  was  one  which  would  present  itself  to  any  lawyer: — Unless 
an  oath  is  taken  before  a  competent  recognized  legal  authority,  it 
is  self-evident,  no  offence  against  the  law  can  be  thereby  com- 
mitted in  the  place  where  such  oath  was  administered ;  it  matters 
not  in  the  least  how  false  the  statements  purporting  to  be  on 
oath  may  be,  the  wrongdoer  cannot  be  punished.  To  render  a 
person  hable  to  prosecution  on  a  charge  of  perjury,  the  rule  in 
all  countries  is,  that  the  statement  made  on  oath  must  be  made  in 
the  coiuse  of  a  judicial  proceeding  and  before  a  competent 
authority,  and  according  to  our  law  it  must  be  material  to  the 
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issae  before  a  court  havmg  competent  jurisdiction.    To  constitute 

a  competent  authority,  however,  the  sanction  of  the  state  within 

the  territory  of  which  such  authority  is  constituted  is  necessary. 

In  other  words,  the  magistrate,  or  authority,  before  whom  an  oath 

is  made,  must  be  recognized  as  a  competent  one  by  the  law  of  the 

place  where  the  oath  is  administered.   This  essential  characteristic, 

on  closer  inquiry,  will  be  found  to  fail  in  the  case  of  affidavits 

taken  and  depositions  made  before  ambassadors,  consuls  &c. 

residing  in  foreign  countries;  it  follows  from  this  that  an  oath 

administered  by  such  persons  has,  in  fact,  no  legal  force  in  the 

country  where  it  is  made.    One  of  the  primary  principles  of 

criminal  law  is,  that  crimes  are  local,  that  is,  they  must  be  inquired 

into  and  punished  according  to  the  practice  of  the  courts  and  the 

law  of  the  land  where  the  crime  is  committed    As  a  necessary 

sequel,  in  the  case  of  the  crime  of  perjury,  committed  by  &lse 

swearing  before  an  ambassador  or  consul,  or  their  deputies,  in 

a  foreign  country,  the  tribunal  before  which  such  false  evidence  is 

produced  has  no  jurisdiction  over  the  wrongdoer.    The  person 

committing  the  moral  crime  of  perjury  cannot,  from  what  has 

been  stated,  be  punished  under  the  laws  of  the  state  where  such 

perjury  has  been  committed,  for  the  reason  that  the  oath  has  not 

been  administered  by  the  proper,  lawfully  constituted,  authority  in 

such  country.    Hence  depositions  taken  abroad  for  use  in  our 

courts  do  not  partake  of  that  solemn  character  which  alone  can 

give  them  the  weight  of  evidence. 

"  Having  thus  hi  stated  the  difficulties  which  have  presented 
themselves  on  investigating  this  question,  it  may  be  convenient  to 
render  a  brief  summary  of  the  law  as  it  now  stands. 

"  In  the  admirable  work  of  Alex,  de  Miltitz,  Des  Consulais  d 
r&tranger  (1639),  an  epitome  will  be  found  of  the  law  and 
practice  r^ulating  the  duties  of  consuls  abroad;  but,  strange 
enough  to  say,  the  important  question  of  jurisdiction  is  not  even 
referred  to  by  this  able  writer,  nor  by  E.  W.  A.  Tuson,  in  his 
British  Camuts  Manual  (1856) ;  in  fact,  these  authorities  assume 
the  competency  of  a  consul  to  administer  an  oath.  All  writers 
concur  that  consids  may  take  affidavits  (administer  oaths),  issue 
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passports,  solemnize  marriages  and  do  all  necessary  notarial  acts ; 
but,  that  the  state  sanction  of  the  country  in  which  these  acts  are 
done  is  necessary,  is  not  even  suggested  That  lawyers  have  not 
been  free  from  doubt  is  apparent  from  the  many  Acts  of  Parlia- 
ment by  the  aid  of  which  an  endeavour  has  been  made  to  clothe 
these  consular  acts  with  the  sanction  of  law.  Thus  we  find 
6  Geo.  IV.  ch.  87,  s.  20,  granting  authority  to  consuls-general, 
consuls  &c.  to  administer  oaths  abroad.  This  enactment  was 
followed  by  8  &  9  Vict  c.  113,  called  the  'Documentary 
Evidence  Act,  1845,'  superseded  and  enlarged  by  18  &  19  Vict, 
c  42.  The  first  section  of  this  latter  Act  provides :  *  that  it 
shall  be  lawful  for  every  British  Ambassador,  General  Consul, 
Consul,  Vice-Consul  &c.  to  administer  in  such  foreign  country 
or  place  any  oath  or  take  any  affidavit  or  affirmation  from 
any  person  whomsoever';  and,  with  singular  disregard  to  the 
principle  underlying  statements  made  on  oath,  the  Act  further 
provides  :  '  that  every  such  oatii,  affidavit  or  affirmation,  had  or 
done  by  or  before  such  Ambassador,  Minister,  Chargd  d' Affaires, 
General  Consul,  Consul  &c.  shall  be  as  good,  valid  and  effectual 
to  all  intents  and  purposes,  as  if  such  oath,  affidavit,  or  affirma- 
tion or  notarial  act  respectively  had  been  administered,  sworn, 
affirmed,  had  or  done  before  any  Justice  of  the  Peace  or 
Notary  Public  of  the  United  Kingdom  of  Great  Britain  or 
Ireland  or  before  any  other  legal  or  competent  authority  of  the 
like  nature.' 

•*  The  Common  Law  Procedure  Act,  15  &  16  Vict  c.  76  (1852), 
contains  a  clause  (sect  23)  providing  for  the  mode  of  proving 
depositions  and  affidavits  &c.  made  before  a  British  consul 
abroad.  This  mode  of  proof  thus  legalized  Mr.  Taylor  has  not 
hesitated  to  describe  as  'absurd.'  The  section  provides  that 
*  every  affidavit,  so  sworn  by  virtue  of  this  Act,  may  be  used 
and  shall  be  admitted  in  evidence,  saving  all  just  exceptions, 
provided  it  purports  to  be  signed  by  such  Consul-General, 
Consul,  Vice-Consul  or  Consular  Agent,  upon  proof  of  the  official 
character  and  signature  of  the  person  purporting  to  have  signed 
the  same.' 


(    95    ) 

"  The  well-known  Act  entitled  *  Lord  Brougham's  Evidence  Act  * 
(i8  &  19  Vict  a  95)  likewise  deals  with  this  question ;  but  even 
in  this  important  statute  no  reference  is  made  to  the  competency 
of  a  consul  to  administer  an  oath  in  a  foreign  country  so  as  to 
render  a  deponent  criminally  liable  in  case  of  his  making  false 
statements.* 

**  The  error  of  our  l^islation  in  thus  giving  to  informally  admi- 
nistered oaths  and  affidavits  the  force  or  effect  of  lawfully  had 
and  taken  oaths  and  affidavits  is  indeed  startling.  In  November, 
1876,  the  Minister  of  Justice  for  Prussia  issued  directions  that  no 
foreign  consul  in  Prussia  should  in  future  be  allowed  to  administer 
any  oath  or  take  any  affidavit  in  any  matter  had  before  him,  for 
use  in  any  proceedings  before  any  foreign  tribunal,  or  for  other 
purposes.  These  directions  only,  however,  apply  to  Prussia;  in 
the  other  states  of  Germany,  for  instance,  Saxony  (Leipzig),  a 
foreign  consul  may  administer  such  oaths  and  take  such  affidavits. 
In  Russia,  France  and  many  other  countries,  consuls  have  this 
right 

^'  That  the  gravest  complications  may  arise  out  of  this  state  of 
things  is  self-evident  For  instance,  in  the  case  of  the  transfer  of 
a  British  ship  it  is  necessary  to  make  a  declaration  of  ownership 
under  the  Merchant  Shipping  Act,  i854.t 

"  This  Act  X  provides :  '  that  such  affidavits  may  be  made,  in 
foreign  countries,  before  a  British  Consul,'  &c.  But  in  Prussia  a 
British  consul  is  forbidden  to  tal^e  such  affidavit ;  and  as  far  as  I 
understand  this  Act,  it  contains  no  provision  granting  validity  to 
any  declaration,  affidavit  Sec,  made  before  a  magistrate  or  other 
competent  person  in  such  foreign  country. 

"  So  little  attention  has  been  paid  to  this  subject  that,  on 
examining  some  of  the  principal  conventions  between  the  different 
States  of  Europe  regarding  the  effect  of  oaths  and  affidavits  taken 
by  consuls,  it  will  be  found  that  no  provision  is  contamed  in  them 

♦  Taylor  on  Evidence,  7th  edition,  p.  1308, 

t  Maclachlan  on  Merchant  Shipping,  pp.  73  and  8 1. 

t  17  &  18  Vict  c  104,  ss.  76  ei  seq. 
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for  the  punishment  of  a  person  guilty  of  perjury.  Even  the 
admirably  framed  Convention  between  the  United  States  and 
France  (1833),  regulating  the  rights  and  duties  of  consuls  in  those 
countries  respectively,  is  silent  on  this  head.  The  sixth  article  of 
this  Consular  Convention  pro'^ndes  as  follows  : — 

" '  Les  consuls  g&draux,  consuls,  vice-consuls  ou  agents 
consulaires  auront  le  droit  de  recevoir  dans  leurs  chancelleries, 
ou  bureaux,  au  domicile  des  parties  ou  k  bord  des  bitiments, 
les  d^larations  des  capitaines,  Equipages,  passagers,  n^gociants 
ou  citoyens  de  leur  pays  et  tous  les  actes  qu'ils  voudront  y 
passer.' 

*^  It  will  be  observed  that  ample  powers  are  given  under  this 
convention ;  but  it  is  silent  as  to  the  l^gal  effect  of  oaths  &c. 
so  administered  and  taken,  that  is,  in  regard  to  the  conse- 
quences which  attach  to  a  person  making  false  statements  under 
oath. 

*'  Another  phase  of  this  inquiry  is  in  regard  to  depositions  before 
a  commissioner  appointed  by  order  of  a  foreign  court  of  law  to 
examine  witnesses  residing  abroad.  The  foregoing  remarks  re- 
specting the  validity  of  an  oath,  affidavit  or  affirmation  done  or 
made  before  a  consul  equally  apply  to  depositions  before  a  com- 
missioner appointed  by  order  of  a  court  of  law.  The  admissi- 
bility in  our  courts  of  evidence  so  taken  is  a  matter  of  eveiyday 
practice,  but  the  legal  weight  of  evidence  so  deposed  to  may,  I 
think,  be  gravely  questioned. 

''  To  remedy  the  evil  complained  of,  the  intervention  of 
state  authority  will  be  needed ;  and  I  venture  to  suggest  that  an 
inquiry  be  instituted  as  to  the  law  and  practice  in  different 
countries  in  regard  to  taking  oaths  and  affidavits  before  consuls 
and  other  persons  not  being  magistrates  in  the  country  where 
the  depositions  are  made,  and  that  for  that  purpose  a  conunittee 
be  appointed  to  gather  information  and  report  at  the  next 
annual  conference  of  the  Association,  with  instructions  to  advise 
this  Association  as  to  the  best  mode  of  remedying  the  defect 
complained  of." 
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The  Conference  Adopted  Mr.  Jencken's  proposal  and  chose 
the  following  gentlemen  to  serve  npon  the  committee:  Mr. 
Jencken  (Reporter),  M.  Theo.  C.  Engels,  of  Antwerp,  Juci^e 
C.  A.  Peabody,  of  New  York,  Senator  Sieveking,  of  Hamburg, 
and  the  Hon.  D.  D.  Field. 


Maritime  Capture. 

Professor  W.  Lloyd  Birkbeck,  of  the  University  of  Cambridge, 
England,  followed  with  a  paper  on  the  liability  of  private  property 
to  capture  at  sea. 

"  It  is  one  of  the  great  advantages  attendant  upon  meetings 
like  the  present,  at  which  almost  all  independent  states  may 
be  said  to  be  represented,  that  questions  of  International  Law 
most  be  debated  only  on  ground  which  is  common  to  all  nations, 
that  is  to  say,  on  those  general  principles  of  which  all  admit 
the  justice ;  and  we  necessarily  lay  aside  the  particular  interests 
of  individual  states,  an  attention  to  which  embarrasses  the  dis- 
cussion of  these  questions.  We  have  to  consider  here,  not 
whether  a  rule  of  law  promotes  the  interests  of  Germany,  of 
France,  of  America  or  of  England,  but  whether  it  is  just  to 
all,  &vouring  none  at  the  expense  of  another. 

''  If  this  view  is  correct,  it  will  follow  that  we  cannot  give  to 
private  property  at  sea  any  privilege  which  is  not  conceded  to 
private  property  on  land.  One  state  is  more  powerful  on  land 
than  on  the  ocean,  another  stronger  on  the  ocean  than  on  land. 
Is  it  not  manifestly  unjust  to  paralyze  the  stronger  arm  of  the  one, 
while  giving  full  liberty  of  action  to  the  stronger  arm  of  the 
other? 

"What,  then,  are  the  privileges  attached,  according  to  the  rules 
of  modem  warfare,  to  private  property  on  land?  Is  it  free  from 
liability  to  capture  ? 

*'  Now,  I  believe,  no  commander  hesitates  to  take  from  private 
individuals  provender  for  his  horses  or  even  food  for  his  men, 
when  his  own  supplies  run  short     Formal  receipts  are,  I  believe, 

H 
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given  for  the  articles  required;  but  these  receipts  involve  no 
obligation  of  payment  on  the  part  of  the  capturing  force.  Nor 
does  the  captor  usually  make  any  attempt  to  apportion  the  burden 
equally  between  the  inhabitants  of  the  district  from  which  he  has 
drawn  supplies.  He  leaves  that  task  to  be  performed,  if  performed 
at  all,  by  the  local  authorities. 

**  For  example,  a  hostile  force  enters  a  town  without  opposition, 
the  municipality  making  their  submission.  Head-quarters  are 
fixed  at  the  principal  hotel  in  the  place,  and  a  requisition  is  issued, 
to  the  hotel-keeper,  say,  for  a  thousand  bottles  of  wine.  Com- 
pliance is  a  necessity.  The  mess  table  is  amply  provided,  and  a 
receipt  in  due  form  is  given  to  the  unwilling  host  Surely,  this 
amounts  to  the  capture  of  private  property  on  land.  The  pro- 
perty is  given  up  in  consequence  of  a  display  of  superior  force. 
Probably  the  hotel-keeper  will  be  relieved  from  a  large  portion  of 
the  loss  by  a  rate  levied  on  the  town  or  by  the  government  of  the 
country,  on  the  conclusion  of  peace.  But  this  is  not  the  business 
of  the  enemy  who  made  the  capture. 

''  Now,  suppose  that  a  capture  is  made  at  sea.  Then,  in  the 
first  place,  this  act  of  violence  must  be  accompanied  by  certain 
formalities.  The  ship  and  cargo  must  be  taken  into  a  port 
belonging  to  the  state  which  has  made  the  capture,  proof  must 
be  given  that  the  ship  and  cargo  belonged  to  the  enemy,  and 
then  they  will  be  adjudged  a  lawful  prize  by  a  duly  constituted 
court. 

**  Now,  on  what  principle,  if  the  capture  of  the  enem/s  wine  is 
just,  can  the  capture  and  condemnation  of  the  enemy's  ship  and 
its  cargo  be  pronounced  unjust  ?  It  is  said  that  in  this  latter  case 
great  hardship  is  suffered  by  private  individuals ;  but  the  remark 
applies  with  no  less  force  to  the  capture  of  the  wine.  And  i^  in 
the  latter  case,  the  burden  is  lightened  by  being  distributed  among 
many  individuals  through  governmental  action,  so,  in  the  case  of 
the  captured  ship  and  cargo,  the  owners  might  as  easily,  and 
with  as  much  propriety,  be  relieved  by  the  state  to  which  the 
owners  belong. 

**  Neither  can  necessity  be  pleaded  in  the  ordinary  case  of 
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capture  on  land  The  inhabitants  of  an  invaded  territory  are 
generally  found,  in  modem  times,  ready  to  furnish  the  enemy 
with  provisions,  if  paid  a  good  price  for  them.  Requisitions  for 
provisions  are,  therefore,  usually  not  matters  of  necessity,  but 
measures  of  economy.  They  save  the  resources  of  the  invading 
state,  as  the  capture  of  ships  and  cargoes  replenishes  the  funds 
of  the  capturing  state. 

^'But  I  will  venture  to  go  still  further,  and  to  assert  that  the 
capture  of  private  property  at  sea  acts,  in  general,  less  oppressively 
on  individuals  than  the  capture  of  such  property  on  land,  and 
that  the  burden  in  the  former  case  is  more  widely  and  equitably 
distributed,  independently  of  any  action  on  the  part  of  the  state, 
than  it  is  in  the  latter. 

"  In  the  first  place  the  loss  of  ships  and  goods  is  usually  pro- 
vided against  by  means  of  insurances  effected  by  the  owners. 
The  loss,  therefore,  falls,  not  upon  the  owners,  but  on  those  who 
have  agreed  to  indemnify  them,  that  is,  on  the  insurers.  Here 
is,  then,  in  general  a  distribution  of  the  loss  among  several  persons 
or  companies. 

<<  Again,  in  these  days,  hostilities  rarely,  if  ever,  commence 
unexpectedly.  They  are  usually  preceded  by  a  correspondence 
between  the  contending  states,  in  which  each  seeks  to  prove  the 
justice  of  its  cause.  The  storm  is  generally  foreseen  before  it 
bursts.  The  insurers,  therefore,  in  such  circumstances,  require 
a  much  higher  premium,  a  premium  sufficient  to  compensate 
them  for  the  risks  they  run ;  so  that  the  premiums  on  the  ships 
which  escape  will,  we  may  be  pretty  sure,  more  than  cover  the 
losses  on  the  ships  which  are  captured.  The  underwriters, 
therefore,  as  well  as  the  owners  of  the  captured  ships,  remain 
harmless. 

"Who,  then,  are  the  real  sufferers,  when  the  vessels  of  a 
belligerent  are  captured  at  sea,  if  neither  the  owners  of  the  vessels 
and  cargoes  nor  the  insurers  sustain  any  loss?  I  reply,  the 
consumers  of  goods  carried  by  the  vessels  of  the  belligerent  which 
escape.  The  price  of  these  goods  must  be  raised  by  the  shippers 
or  consignees  so  as  to  cover  the  increase  in  the  rate  of  insurance. 

H    2 
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Either  the  trade  must  cease  or  this  increase  in  price  must  occur ; 
and,  thus,  loss  and  inconvenience  occasioned  by  the  capture  of 
private  property  at  sea,  unlike  the  loss  and  inconvenience  occa- 
sioned by  the  capture  of  such  property  on  land,  fall  not  on 
individuals,  but  on  the  belligerent  nation  at  large,  or  at  least  on  a 
considerable  section  of  it 

"  The  blow,  therefore,  occasioned  by  captures  at  sea  is  felt  by 
the  community  rather  than  by  individuals.  War  is,  necessarily, 
attended  by  evil ;  but  where  the  evil  falls  on  many,  then  it  has 
a  greater  tendency  than  when  it  falls  on  few  to  produce  the  result 
for  the  sake  of  which  alone  war  is  permissible,  the  enforcement 
of  justice. 

"  There  appears,  therefore,  to  be  no  reason  for  departing  from 
the  rule  which  equity  dictates,  namely,  that  a  naval  force  should 
be  as  free  as  a  military  force  to  deal  with  the  private  property  of 
a  belligerent 

''I  hope  not  to  be  understood  as  advocating  the  continued 
liability  of  private  property  to  capture.  On  the  contrary,  I 
should  be  glad  to  see  t)ie  liability  abolished  by  the  men  of  war. 
But,  in  order  that  the  voice  of  international  law  may  be  heard 
and  respected,  it  is  essential  that  it  should  be  founded  on  equity 
— more  especially  when  it  has  to  make  itself  audible  amidst  the 
din  of  arms." 

This  was  followed  by  the  reading  of  a  paper  headed :  "  Proposed 
Addition  to  the  First  Article  of  the  Declaration  of  Paris,  1856," 
by  M.  Labraque-Bordenave,  Advocate  of  the  Court  of  Appeal 
and  Member  of  the  Academy,  of  Bordeaux. 

"  I  have  the  honour  of  proposing  to  the  Conference  to  adopt 
the  following  proposition  : 

"  *  Private  property,  with  the  exception  of  contraband  of  war, 
should  be  inviolable  at  sea  as  upon  land.' 

"  I  do  not  think  that  the  time  has  yet  come  for  it  to  be  laid 
down  that  wars  should  no  longer  break  off  commercial  treaties  or 
that  the  commercial  relations  of  belligerents  should  not  be  sus- 
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pended;  but  I  do  think  that  the  degree  of  civilization  to  which 
the  nations  of  Europe  have  attained  admits  of  our  nairowiug 
down  the  objects  constituting  contraband  of  war,  and  that  the 
application  of  this  term  may  be  limited  to  manufactured  arms  and 
supplies  in  use  among  civilized  nations, 

"In  my  opinion,  the  proposition  which  I  submit  to  the  Confer- 
ence is  founded  by  the  following  considerations : 

''i.  The    sentimental  and  traditional    interests    of  civilized 
nations; 
^  2.  The  material  interests  of  belligerents ; 
"  3.  The  economic  interests  of  states  at  war ; 
"4.  The  advantage  of  neutrals,  to  the  exclusive  detriment  of 
belligerent  parties. 

*^  I.  The  interests  which,  using  the  somewhat  imaginative  lan- 
guage of  Lord  Beaconsfield,  I  call  sentimental  and  traditional 
are  ancient  enough  in  France.  They  are  to  be  found  in  the  i6th 
and  17  th  centuries,  during  the  wars  of  France  with  Spain  and 
Holland.  In  1792,  deputy  Kersain,  of  Paris,  threw  these  prin- 
ciples into  the  form  of  a  draft  bill,  which  was  accepted  by  the 
National  Assembly.  That  body  called  upon  the  executive  to 
enter  into  negotiations  with  the  foreign  powers  with  a  view  to 
obtaining  from  them  the  adoption  of  this  grand  and  novel  basis  of 
International  Maritime  Law.  At  last,  on  the  loth  of  July,  1870, 
Gamier-Pagfes  again  took  the  initiative  and  demanded  that, 
saving  always  contraband  of  war,  France,  provided  it  could  obtain 
reciprocity,  should  renounce  the  capture  of  merchant  vessels  by 
its  navy.  The  weightiest  authorities  among  the  publicists  call 
loudly  for  the  recognition  of  this  view  \  governments  and  nations 
are  giving  it  their  consideration ;  the  United  States  formulated 
the  same  proposition  as  a  condition  of  their  acceptance  of  the 
principles  proclaimed  by  the  Congress  of  Paris.  Russia  and  Brazil 
have  acknowledged  it,  thus  furnishing  a  noble  example  and  at  the 
same  time  a  proof  that  they  understand  the  requirements  of  modem 
civilization.  The  cities  of  Bremen  and  Hamburg  have  recently  enun- 
ciated a  wish  which  is  altogether  in  unison  with  what  has  long  been 
the  feeling  of  the  trading  centres  of  England,  since  in  1859  Lord 
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John  Russell  solemnly  promised  in  the  House  of  Commons 
to  deal  with  the  question,  and  about  the  same  time  Lord 
Palmerston  said  at  Liverpool :  '  I  am  in  hopes  that  a  time  will 
come  when  the  principles  which  govern  hostilities  on  land  will  be 
equally  applied  at  sea,  so  that  private  property  will  be  safe  from 
capture.'  In  1870  all  the  French  chambers  of  commerce  de- 
manded the  adoption  of  the  principle  of  the  liberty  of  the  seas 
and  respect  for  property  at  sea.  That  of  Bordeaux  appealed  to 
the  chivalrous  sentiments  of  the  government  '  Humanity  re- 
quires/ it  said,  *  that  the  horrors  of  war  should  be  mitigated  as 
much  as  possible.  By  taking  the  initiative  France  would  entitle 
itself  to  the  gratitude  of  the  world  and  the  esteem  of  posterity. 
The  course  of  wars  is  now  no  longer,  like  formerly,  slow ;  we  do 
not  now  seek  to  vanquish  an  enemy  by  destroying  his  resources, 
by  seizing  upon  private  property  and  by  exhausting  him  gradually, 
but  by  aiming  a  sharp  and  decisive  blow  at  him.  Privateering 
being  abolished,  captures  can  only  be  made  by  men-of-war. 
The  government  has  given  the  enemy's  vessels  a  month  to 
quit  our  territory :  those  which  are  abroad  will  be  sold  or  will  sail 
under  a  neutral  flag,  and  the  cruisers  will  cost  more  than  the 
prizes  will  fetch.'  *  Pubhc  Law,' it  added,  'now  forbids  pillage  and 
the  taking  of  private  property  in  war  by  land;  by  what  anomaly, 
then,  could  it  authorize  confiscations  of  property  afloat  ?  Has 
not  that  which  is  at  sea,  that  is  to  say,  upon  neutral  ground,  rights 
superior  to  those  of  that  which  is  upon  an  enemy's  territory  over- 
run by  an  invading  host  ?  The  chamber  hopes  that  the  govern- 
ment has  too  lively  a  sense  of  the  interests  of  our  age  and  the 
traditions  of  France  not  to  adhere  to  principles  destined  to 
supplant  the  barbarous  law  of  another  epoch.'  To  these  noble 
aspirations  the  government  replied :  '  To  grant  to  the  enemy's 
flag  absolute  leave  to  continue  its  trade  would  be  equivalent  to  a 
complete  abandonment  of  our  rights  under  the  law  of  maritime 
war,  without  its  being  shown  that  the  French  navy  would  find  any 
adequate  compensation.'  It  is  known  what  happened :  the  fear 
of  cruisers  and  the  impossibility  of  getting  war-risks  taken  by  the 
insurance  companies  left  in  Paris  during  the  siege  caused  a  sus- 
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pensioo  of  tbe  fitting  out  of  ships  by  France.  Should  not  our 
society  prepare  the  way  for  every  kind  of  progress  in  which 
humanity  is  interested,  and  should  not  this  question,  which  has  so 
long  been  allowed  to  abide  in  the  realms  of  theory,  at  lengtb 
be  brought  down  into  the  world  of  practice  ?  Everything  says 
'Yes.' 

'*  2.  The  very  materiai  interests  of  belligerents  make  it  their  duty 
to  adopt  the  principle  of  the  inviolability  of  property  at  sea.  The 
term  of  grace  given  by  each  of  the  hostile  powers  to  the  enemy's 
ships  to  enable  them  to  carry  out  operations  in  the  course  of 
execution,  and  the  safe-conducts  that  are  given  to  them,  make  a 
large  number  of  them  safe.  In  its  latest  wars  France  has  given 
an  example  of  extreme  moderation,  since  it  has  declared  to 
be  exempt  from  capture  '  any  craft  which  has  put  to  sea  or  which 
can  prove  that  it  had  begun  to  load  before  the  actual  dedaiation 
of  war.' 

'*  Moreover,  the  rapidity  with  which  the  telegraph  transmits  the 
news  of  the  declaration  of  wjj-  to  every  country  frequented  by  the 
enem/s  ships  puts  the  capt  uns  upon  their  guard  against  the  dangers 
by  which  they  are  threatened :  they  hasten  to  take  refuge  in  neutral 
ports  and  to  unload,  and  sell,  their  ships,  so  that  the  number  of 
vessels  which  can  be  captured  is  all  the  more  restricted  because, 
by  the  terms  of  the  Treaty  of  1856,  the  cargo  of  a  neutral  ship, 
cannot  be  seized,  and,  where  the  ship  is  destined  to  be  sold, 
a  cargo  at  freight  on  account  of  a  neutral  will  generally  be  a  pro- 
tection to  it  against  the  enemy's  cruisers. 

"It  is  therefore  almost  impossible  to  condemn  the  enemy's 
trade  to  inaction ;  but,  nevertheless,  the  mere  fact  of  there  being  a 
war  brmgs  both  flags  into  discredit  Shippers  are  loath  to  entrust 
their  goods  to  the  flag  of  a  state  at  war.  Ships  and  goods  are 
moreover  subject  to  premiums  for  war-risks,  and,  indeed,  insur- 
ance is  often  difficult,  sometimes  impossible.  Add  to  this  the  fear 
of  cruisers,  and  it  becomes  evident  that  the  trade  of  a  belligerent 
is  soon  diminished,  suspended  or  ruined.  Finally,  banks  which 
hold  drafts  secured  by  goods  in  a  belligerent  bottom  require  an 
insurance  against  these  risks.    Thus  everything  combines  against 
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the  trade  and  the  flag,  and,  if  the  war  be  somewhat  prolonged,  the 
navies  of  the  states  are  powerless,  the  trading  fleets  have  nothing 
to  do,  and  business  changes  hands,  to  the  great  gain  of  neutral 
countries. 

"  3.  Economical  Interests, — ^What  shall  be  said  of  the  injury  to 
agriculture  and  industry,  of  the  loss  of  custom,  of  the  changes  in 
the  course  of  commerce,  of  the  maritime  routes  which  become 
abandoned  ?  Exchange,  which  is  so  profitable  to  science,  to  agri- 
culture and  to  the  arts,  becomes  paralyzed,  and  this  brings  distress 
or  ruin  upon  the  nations  at  war.  It  is  generally  admitted  that  the 
exchanges  which  take  place  between  two  nations  are  beneficial  to 
botL  If  either  of  them  proscribes  the  other's  flag,  it  perhaps 
does  as  much  harm  to  itself  as  to  its  foe.  It  is  unnecessary  to 
enter  into  a  long  disquisition  to  prove  this  economical  trutL 

"  4.  The  Advantage  of  Neutrals, — ^The  mutual  interdiction  of 
flags  produced  yet  another  result :  it  creates  a  regular  monopoly 
in  favour  of  neutrals,  so  that,  even  firom  a  commercial  point  of 
view,  the  nations  which  remain  mere  spectators  of  the  conflict 
benefit  by  the  exhaustion  of  the  belligerents.  By  adopting  the 
double  maxim  that  the  neutral  flag  covers  the  enemy's  goods,  and 
that  neutral  goods  cannot  be  seized  under  the  enemy's  flag,  the 
Congress  of  Paris  in  reality  exempted  the  general  trade  of  belli- 
gerents from  capture  at  sea.  Each  of  the  nations  at  war  can  con- 
tinue to  buy  his  adversary's  products  and  to  sell  to  him  his  own 
only  upon  condition  that  the  carrying  be  done  by  neutral  bottoms ; 
and  thus  a  monopoly  is  created  in  favour  of  the  latter.  To  sum 
up,  blockades,  indeed,  stand  in  the  way  of  a  general  development 
of  the  trade ;  but,  as  they  must  be  efiiective,  the  obstacle  is  not 
great  in  the  case  of  a  country  with  a  long  sea-boardL  In  short, 
the  weight  of  the  war  is  borne  by  the  shipowner.  While  the 
export-trader  may  comprise  the  whole  world  in  his  vast  specula- 
tions by  borrowing  neutral  vessels,  the  shipowning  trader  will 
find  himself  obliged  to  expose  his  ships  to  capture  or  to  let  them 
rot  in  port.  Why  this  distinction  between  the  two  kinds  of  pro- 
perty, the  cargo  and  the  ship,  which  present  such  close  analogies  ? 

''Such  axe  the  general  considerations  which  militate  for  the 
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adoption  of  the  proposition  which  I  have  the  honour  of  sub* 
mitting  to  the  Conference.  It  seems  to  me  deserving  of  our 
sympathy  and  of  the  noble  ends  which  we  seek  to  attain.  To 
adopt  it,  it  appears  to  me,  will  be  equally  profitable  and  honour- 
able to  us." 

Another  paper  on  the  same  subject,  entitled  "  Neutrals  and 
Belligerents,"  by  Mr,  Thomas  Gray,  of  London,  Secretary  to  the 
Board  of  Trade,  was  then  presented.    It  began  as  follows : 

"  Opinion  on  the  subject  of  the  Declaration  of  Paris  has  become 
ciystallized  into  three  schools. 

"  The  first  school  regard  the  Declaration  of  Paris  as  a  blunder 
worse  than  a  crime,  and  wish  to  go  back  from  it  and  leave  the 
nations  where  they  were  before  it 

"  The  second  school  would  bring  about  a  happy  state  of  things 
under  which  traders  might  indulge  in  prosperity  and  peace  for 
commerce,  while  other  subjects  were  enduring  a  war  with  arms. 
They  would  allow  the  subjects  of  each  belligerent  state  to  trade 
with  the  subjects  of  the  other.  They  would  abolish  blockade, 
elevate  the  sacred  attributes  of  'innocent  traders'  into  'our 
interests  as  a  nation ' ;  some  of  them  profess  to  prefer  privateering 
as  being  more  patriotic  and  more  economical  than  is  the  mainte- 
nance of  a  standing  navy. 

^  The  third  school  would  wish  to  leave  things  alone.  One 
section  of  this  school  regards  the  Declaration  of  Paris  as  a 
document  that  would  be  '  torn  into  shreds '  on  the  outburst  of 
a  war  and  thinks  that,  in  spite  of  the  Declaration  of  Paris, 
privateering  is  not  abolished.  Another  section  of  this  school 
believes  that  the  Declaration  of  Paris  would  stand,  and  that  it 
is  sufficient  for  our  day  and  generation. 

"  A  fourth  school  has  now  sprung  up,  and  that  school  I  may 
call  the  London  school  Its  tenets  are  shadowed  forth  in  the 
concluding  pages  of  this  paper.  It  proceeds  in  the  direct '  lines,' 
to  use  an  Americanism,  of  '  national  and  personal  responsibility.' 
It  assumes  first,  and  as  its  groundwork,  '  that  a  nation  at  peace, 
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if  it  happens  to  have  any  pretence  to  civilization,  can,  if  it 
chooses,  and  will,  if  it  is  honest,  exercise  a  direct  check — ^put  a 
full  stop— on  any  person,  filibuster,  *'  innocent  trader ''  or  other, 
who,  within  its  jurisdiction  and  in  defiance  of  its  laws,  proclama- 
tions and  treaties,  attempts  to  send  forth  firom  its  territories,  or 
contracts  to  supply,  cruisers,  arms,  ammunition  and  warlike  stores 
to  enable  belligerents  to  molest  and  prey  upon  innocent  merchant 
ships  or  to  carry  on  their  wretched  squabbles.'  This  fourth  school, 
of  which  I  am  a  disciple,  has  a  fiill  faith  in  treaties.  It  believes 
that,  though  two  or  more  nations  may  be  wicked  enough  to  go 
to  war,  other  nations  ought  not  and  are  not  likely  thereupon  to 
deem  that  civilization  is  abolished  It  knows  that,  as  a  rule, 
amongst  civilized  nations,  a  belligerent  state  pays  it  public  debts 
to  shareholders  of  any  state  at  war  with  it ;  and  it  believes  that 
any  state  hereafter  resorting  to  privateering  or  disregarding 
treaties  to  which  it  has,  in  common  with  the  rest  of  the  civilized 
world,  undertaken  to  be  bound  will  be  branded  as  an  Ishmael 
amongst  peoples,  an  outcast,  a  criminal 

"  This  fourth  school  believes  in  Lord  Stowell*s  dictum^  that 
'  there  cannot  be  a  peace  for  commerce  and  a  war  for  arms ' ;  but 
assumes  as  its  second  proposition,  to  be  reared  on  the  fulfilment  of 
its  first  proposition,  stated  in  the  preceding  paragraph,  that '  no 
merchant  ship  on  the  high  seas  should  be  liable  to  molestation, 
and  no  merchant  ship  an]rwhere  should  be  liable  to  capture,  unless 
she  is  breaking  or  attempting  to  break  an  efficient  blockade  or  is 
found  conveying  certain  specified  warlike  stores,  or  men,  to  a 
belligerent' 

"  The  London  school  would  secure  for  traders  who  choose  to 
keep  clean  hands  freedom  from  all  molestation  whatsoever,  both 
on  the  high  seas  and  in  the  carrying  on  of  trade  with  other  than 
blockaded  ports ;  whilst  it  would  leave  those  '  innocent  traders ' 
who  choose  to  send  their  ships  and  goods  to  '  run '  blockades,  or 
who  invest  their  capital  in  supplying  warlike  stores  to  a  belligerent 
or  in  any  way  assist  or  defy  a  belligerent,  to  such  rough  treatment 
and  loss  as  they  bring  upon  themselves  and  richly  deserve  by 
interfering  in  the  quarrels  of  other  nations." 
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After  reciting  the  Declaration  of  Paris  and  the  Treaty  ol 
Washington  Mr.  Gray  continued  as  follows : 

"  The  Declaration  of  Paris  and  the  Washington  Treaty  contain 
a  statement  of  principles  governing  the  powers,  duties,  obligations 
and  rights  of  belligerents  and  neutrals : 

"  (a)  As  between  belligerent  and  belligerent : 

**  I.  Privateering  is  abolished ; 

"  3.  Blockade,  to  be  binding,  must  be  effective ; 

^*  3.  Contraband  of  war  may  be  captured,  when  on  board  any 
merchant  ship ; 

"  4.  Merchant  ships  under  an  enem/s  flag  may  be  captured  on 
the  high  seas,  whatever  they  have  on  board ; 

**  {d)  As  between  neutral  and  belligerent : 

**  I.  Privateering  is  abolished ; 

**  2.  Blockade,  to  be  binding,  must  be  effective ; 

^'  3.  A  neutral  state  shall  endeavour  not  to  allow  the  fitting  out, 
arming  or  equipping,  within  its  jurisdiction,  of  any  vessel  which  it 
has  reasonable  ground  to  believe  can  be  used  for  a  cruiser  or  war- 
vessel  against  a  power  with  which  the  neutral  state  is  at  peace ; 

"  4.  A  neutral  state  shall  endeavour  to  prevent  the  sailing  from 
within  its  jurisdiction  of  any  cruiser  to  be  used  against  a  power 
with  which  the  neutral  state  is  at  peace,  if  such  vessel  has  been 
wholly  or  in  part  made  fit  for  warlike  use  in  the  territory  of  the 
neutral ; 

'^  5.  A  neutral  shall  not  suffer  a  belligerent  to  use  any  place  in 
its  territory  as  a  base  of  naval  operations  or  for  obtaining  military 
supplies  or  for  recruiting  purposes; 

"  6.  Neutral  merchant  ships  are  free  from  capture  everywhere, 
unless  they  have  on  board  contraband  of  war  or  are  forcing  a 
blockade ; 

''  7.  Neutral  merchant  ships  make  neutral  merchant  goods; 

**  8.  Neutral  merchant  goods  are  free  from  capture  in  a  merchant 
ship  under  an  enem/s  flag. 
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"  The  defects  of  the  arrangements  contained  in  the  Declaration 
of  Paris  and  the  Treaty  of  Washington  are  that : 

"  I.  TThey  admit  of  the  capture  and  forfeiture  of  peaceful  merchant 
ships  sailing  under  an  enemy's  flag  and  of  the  goods  therein,  if 
they  are  the  property  of  an  enemy,  even  though  the  said  merchant 
ships  and  goods  may  be  on  a  voyage  from  a  neutral  port  to  a 
neutral  port  or  on  a  voyage  at  the  other  side  of  the  world ; 

"  2.  They  leave  *  contraband  of  war '  to  be  dealt  with  in  the  least 
efficient  and  most  harassing  way. 

"  What  appears  to  be  wanted  is : 

"  I.  To  confine  the  right  of  capturing  merchant  ships  and  mer- 
chandise to  those  cases  only  where  an  attempt  is  made  by  them  to 
succour  or  aid  or  relieve  a  belligerent ; 

"  2.  To  leave  all  merchant  ships  and  all  merchant  goods  abso- 
lutely free  from  capture  and  molestation,  imless  they  are  proceeding 
to  the  succour,  aid  or  relief  of  an  enemy. 

"  To  eflfect  what  is  now  wanted  it  is  necessary  that  every  nation, 
neutral  and  belligerent,  shall  undertake  to  keep  in  subjection  to 
law  the  traders,  merchants  and  manufacturers  within  its  own 
jurisdiction.  Each  state  should  obtain,  if  she  does  not  already 
possess,  ample  means  to  investigate  the  cases  of,  and  take  bond  for, 
the  destination  of  doubtful  ships,  or  to  detain  them  altogether.  If 
England  had  done  all  this  in  the  case  of  the  Alabama^  Florida^ 
Georgia  and  one  or  two  other  ships,  the  innocent  trader  might 
have  lost  his  profit,  but  the  innocent  taxpayer  would  have  been 
saved  the  whole  of  the  Alabama  compensation,  and  humanity  and 
morality  would  have  been  the  gainers. 

''It  is  cheaper,  and  it  is  better,  morally  and  socially,  for  a 
neutral  state,  therefore,  to  prevent  doubtful  ships  from  getting  out 
of  its  jurisdiction.  We  may  be  sure  that  the  rule  followed  in  the 
case  of  the  Alabama  claims  will  become  the  universal  guide  to  the 
nations. 

*'  Each  State  does  or  should  possess  a  knowledge  of  the  extent 
to  which,  and  the  places  in  which,  the  manufacture  of  gunpowder 
and  other  explosive  substances  is  carried  on  in  its  own  territories 
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and  should  or  does  regulate  their  carriage  and  shipment  and,  in 
time  of  war,  should  either  forbid  their  shipment  altogether  or  take 
bond  for  the  bona  fides  of  shippers  of  such  goods  within  its 
territorial  jurisdiction.* 

^  The  same  may  be  said  as  regard  the  duties  of  a  state  in  the 
case  of  the  manufacture  and  shipment  of  cannons,  guns,  rifles, 
bayonets,  arms  and  accoutrements  manufactured  or  shipped  within 
its  territorial  jurisdiction. 

'*  If  each  state,  belligerent  or  neutral,  undertakes  to  prevent,  or 
to  take  bond  respecting,  the  shipment  of  these  things  in  merchant 
ships  within  its  territorial  limits,  all  merchandise  and  all  merchant 
ships  might  be  free  from  capture  on  the  high  seas,  and  the  question 
what  is  contraband  of  war  need  not  be  raised. 

"  If  a  state,  belligerent  or  neutral,  will  not  undertake  to  control 
the  shipment  of  explosives  and  of  arms  and  accoutrements  in 
merchant  ships  in  its  own  ports,  nor  prevent  the  fitting  and  arming 
of  ships  within  its  own  territories,  it  has  no  right  to  complain 
afterwards,  if  its  merchant  ships  are  searched  by  belligerents  at 
sea  or  are  captured  at  sea;  nor  has  it  any  right  to  refuse  to  call 
on  its  taxpayers  to  pay  the  bill  for  damage  done  by  such  vessels 
as  the  Alabama^  built  by  its  shipbuilders  and  filled  by  traders 
within  its  territories  and  allowed  to  proceed  to  sea  from  its 
territories. 

"  Let  no  arms  or  ammunition  or  accoutrements  be  shipped 
except  under  bond,  If  at  all ;  let  the  molestation  or  capture  of 
merchant  ships  then  be  confined  to  such  ships  only  as  may  try 
to  break  an  effective  blockade.  The  only  way  to  ensure  this 
inestimable  boon,  the  freedom  of  all  merchant  ships^  is  that  each 
state  shall  assert  its  authority  within  its  own  territory.  If  it 
does  not,  it  must  be  held  responsible  in  damages  for  neglect  to 
do  so. 

^'  To  raise  effective  discussion,  I  have  thrown  together  a  few 
danses  in  the  way  of  a  draft  treaty  or  convention. 

*  The  Explosive  Substances  Act  of  1875  has  already  gone  more  than  half- 
way in  providing  means  for  doing  this  in  the  case  of  shipments  from  English 
ports. 
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^  A,  As  regards  the  duties  of  belligerents  : 

"  I.  Blockade,  to  be  binding,  must  by  effective,  that  is  to  say, 
maintained  by  a  force  sufficient  really  to  prevent  access  to  the 
coasts  of  an  enemy. 

"  2.  Blockade  shall  have  no  effect  beyond  (ffn  f)  miles  of  the 
enem/s  coast  seawards.  In  the  case  of  any  estuary,  bay,  gulf  or 
strait  of  which  the  mouth  or  entrance  is  (/^  f)  miles  across  or 
less  than  (fen  9)  miles  across,  blockade  shall  have  no  effect  beyond 
{three  f)  miles  seawards  of  an  imaginary  line  drawn  across  the 
mouth  or  entrance  of  such  estuary,  bay,  gulf  or  strait 

''  3.  Merchant  ships  belonging  to  subjects  of  a  belligerent  state 
and  all  property  belonging  to  the  subjects  of  a  belligerent  state, 
whether  in  a  merchant  ship  belonging  to  a  belligerent  or  neutral, 
and  all  merchant  ships  belonging  to  neutrals  and  goods  the  pro- 
perty of  neutrals  on  board  of  merchant  ships,  shall  be  absolutely 
free  from  search,  molestation  or  capture  beyond  the  limits  of 
effective  blockade  as  defined  in  article  2  above. 

"  4.  Any  ship  conveying  troops,  guns,  explosive  substances,  arms 
or  accoutrements  to  an  enemy's  port  of  to  the  fleet  or  war  vessels 
of  an  enemy,  shall  not  be  deemed  to  be  a  merchant  ship  and  may 
be  captured  and  destroyed,  wherever  found. 

''  5.  Privateering  is,  and  remains,  abolished. 

''  B.  As  regards  neutrals  : 

'<  6.  Privateering  is,  and  remains,  abolished. 

"  7.  A  neutral  is  bound  to  use  due  diligence  to  prevent  the 
fitting  out,  arming  or  equipping  within  its  jurisdiction  any  vessel 
which  it  has  reasonable  ground  to  believe  is  intended  to  cruise  or 
cany  on  war  against  a  power  with  which  it  is  at  peace. 

''  8.  A  neutral  is  bound  to  use  due  diligence  to  prevent  the 
departure  from  its  shores  of  any  vessel  intended  to  cruise  or  carry 
on  war  against  a  power  with  which  it  is  at  peace,  whether  such 
vessel  has  been  adapted  or  provided  in  whole  or  in  part  within 
such  jurisdiction  to  warlike  use  or  for  warlike  purposes ;  and,  if 
such  a  vessel  has  escaped  beyond  its  jurisdiction,  it  shall  be  the 
duty  of  the  neutral  to  recapture  the  vessel 
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^  9.  A  neutral  shall  not  penmt  or  suffer  any  belligerent  to  make 
use  of  its  ports  or  waters  or  of  any  place  within  its  territorial 
juiisdiction  as  the  base  of  naval  operations  against  any  other 
belligerent  or  for  the  purpose  of  the  renewal  or  augmentation  of 
military  supplies  or  arms  or  the  recruitment  of  men  or  for  the 
purpose  of  bringing  in  any  property  captured  within  the  limits  ol 
efifective  blockade,  as  defined  in  article  2  of  this  convention. 

**  lo.  A  neutral  shall  not  permit  or  suffer  the  shipment,  at  any 
place  within  its  territorial  jurisdiction  for  any  place  out  of  it,  of  any 
gunpowder,  guncotton,  dynamite  or  other  explosive  substance,  or 
any  shot,  shell,  guns,  arms  or  ammunition  whatever,  without  first 
taking  steps  to  ascertain  the  names  and  bona  fides  of  the  shippers, 
and  the  alleged  destination  of  the  said  warlike  stores,  nor  without 
taking  such  security  as  a  competent  court  may  decide  is  ample 
that  the  said  warlike  stores  shall  not  be  conveyed  to  any  other 
than  their  allied  destination ;  and  a  neutral  shall  give  notice  to 
the  consular  officer  of  each  belligerent,  or  to  the  other  repre- 
sentative of  each  belligerent  resident  in  the  port  from  which  a 
ship,  having  these  goods  on  board,  is  about  to  sail,  so  that  the 
said  consular  officer  may  be  fully  advised  in  time  to  raise  the 
question  of  her  detention. 

"  II.  After  the  termination  of  war  every  neutral  state  shall  be 
held  to  be  responsible  for  any  and  every  breach  committed  by  its 
subjects  or  by  its  government  of  the  articles  numbered  6,  7,  8,  9 
and  10  in  this  convention. 

^12.  It  shall  be  the  duty  within  {twelve  f)  months  after  the 
temunation  of  every  war,  or  during  the  continuance  of  any  war, 
for  the  government  of  every  neutral  state  and  every  belligerent 
state  who  may  be  aggrieved  by  any  breach  of  this  convention  in 
consequence  of  the  proceedings  of  the  ships  or  the  subjects  of  any 
other  neutral  or  belligerent  state,  to  lay  a  statement  of  the  said 
grievances,  and  of  the  compensation  claimed  therefore,  before  the 
government  of  the  state  who,  or  whose  subjects,  are  alleged  to 
have  committed  the  breach  complained  of  and  before  the  other 
powers  who  are  signatories  to  this  convention. 

'^  13.  If  the  neutral  or  belligerent  state  from  which  compensation 


(      112      ) 

is  claimed  in  accordance  with  the  12th  raticle  of  this  convention 
entertains  the  claim,  thereupon  it  shall  be  competent  for  that 
state  to  submit  the  determination  of  the  amount  to  the  arbitration 
of  the  nominees  of  the  powers  signatory  to  this  present  conven- 
tion. One  of  the  said  nominees  shall  be  approved  of  by  the 
state  claiming  compensation,  one  by  the  state  admitting  the  claim, 
and  the  third  by  the  other  states,  or  a  majority  of  the  states,  who 
are  signatories  to  this  convention. 

''  14.  If  the  claim  of  an  aggrieved  state,  after  having  been  duly 
notified  in  accordance  with  the  terms  of  article  12  of  this  con- 
vention, is  repudiated,  or  is  not  entertained  and  satisfied  within 
(threes)  years  of  the  date  of  the  despatches  containing  the  said 
notification,  it  shall  thereupon  become  the  duty  of  the  other 
states  signatory  to  this  convention,  on  receiving  a  request  from 
the  aggrieved  state,  to  appoint  three  arbitrators  who  shall,  or 
any  two  of  whom  shall,  by  their  written  award,  determine  whether 
any,  and  what,  compensation  is  due  to  the  aggrieved  state,  and 
by  which  state  or  states  it  shall  be  paid  and  the  time  within 
which  payment  shall  be  made.* 

'*  15.  In  order  that  the  award  of  the  arbitrators  appointed  under 
articles  13  and  14  of  this  convention  shall  have  effect,  it  is  hereby 
agreed,  and  the  parties  signatory  to  this  present  convention 
hereby  solemnly  undertake  and  guarantee,  as  follows:  Firstt 
that  they  will  in  no  way,  unless  the  majority  of  them  agree 
thereto,  employ  force  of  arms  to  put  the  said  decision  into  effect ; 
and,  secondly,  that  from  the  expiration  of  the  date  at  which  the 
arbitrators,  or  any  two  of  them  by  their  award  decide  that  the 
amount  ought  to  be  paid,  until  the  date  at  which  it  is  paid,  the 
state  failing  to  make  the  decreed  payment  shall  be  deemed  to  be 
a  defaulting  state. 

*'  16.  No  defaulting  state,  and  no  subject  of  a  defaulting  state, 

*  "  I  have  added  the  two  following  articles,  not  because  I  think  they  are 
necessary.  I  do  not  think  they  are  necessary,  because  I  believe  that  no  state 
claiming  any  pretence  to  civilization  would  disregard  a  decision  of  the  nature 
proposed  in  articles  13  and  14  of  this  draft.  I  add  the  following  in  order  to 
indicate  the  only  method  that  appears  to  me  feasible  to  support  the  decision,  if 
the  defaulting  state  is  of  so  low  a  character  as  to  disregard  it" — ^T.  G. 
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shaU  have  or  enjiqr  any  civil  rights  whatever,  either  for  the  pro- 
tection of  property  or  for  the  recovexy  of  debts,  in  any  other 
state  or  within  any  temtoxy  of  any  other  state  whose  govern- 
ment is  a  signatory  to  this  convention* 

**  Much  of  the  above  is  already  binding  on  the  signatories  of 
die  Declaration  of  Paris ;  much  is  also  binding  as  between  Great 
Britain  and  the  United  States ;  therefore,  let  us  attempt  to  go  a 
stq)  further  and  get  the  signatories  and  the  United  States  to 
agree  to  the  whole.** 

The  next  subject  upon  the  order  of  the  day  was  '<  Mercantile 
Custom  as  a  Cause  of  Law,**  upon  which  a  paper  was  read  by 
Mr.  C.  H.  RoBARTS,*  Fellow  of  All  Souls  College,  Oxford* 

After  some  observations  upon  the  important  practical  work 
accomplished  by  the  Association  in  bringing  about  that  common 
agreement  between  merchants  and  shipowners  which  was  result- 
ing in  the  establishment  of  uniform  rules  and  a  common  practice 
as  to  general  average,  Mr.  Robarts  described  the  movement  as 
similar  in  character  to  those  of  former  ages,  when  systems  of  law 
were  adopted  by  common  agreement  among  the  traders  of 
maritime  states. 

^Snch  movements  derive  their  force  from  the  adoption  of 

mercantile  custom.     It  would  be  to  no  purpose  to  attempt  a 

definition  which  should  be  both  scientifically  and  historically 

correct  of  terms  of  such  fluctuating  signification  as  'custom'  and 

*  law.'    Under  the  system  of  Bentham  and  Austin  the  name  of  law 

would  be  denied  to  much  of  what  has  long  been  deemed  law. 

Bot,  as  has  been  pointed  out,  the  uniformity  of  action  by  which 

the  jural   consciousness   of  a  community   manifests  itself  is 

sometimes  of  a  more  primitive  type  and  constitutes  law,  although 

altogether  distinct  from  law  emanating  from  external  authority, 

and  wanting  the  imperative  and  coercive  authority  which  is  its 

salient  feature. 

*  Now  Remembnuicer  of  the  City  of  London. 

I 
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"  In  the  passage  from  the  ancient  tjrpe  of  organized  society, 
when  men  derived  their  rule  of  life  from  the  custom  of  the  village, 
to  the  other,  when  the  sovereign  power  ever  more  actively  legis- 
lates on  principles  of  its  own,  laws  distinctly  alter  their  character.* 

"The  exposition  of  law  is  in  the  first  instance  entrusted  to 
courts,  who  may  be  described  as  the  depositaries  of  the  national 
conscience  in  jural  matters.  For  example,  the  force  of  maritime 
law  for  and  between  members  of  different  nations  as  one 
common  to  the  parties  does  not  depend  on  the  existence  of  a 
common  authority  imposing  it  on  them  both,  for  no  such  authority 
exists ;  it  depends  on  the  fact  that  the  provisions  of  that  law  are 
received  by  the  community  to  which  each  belongs  as  the  rules 
to  the  justice  of  which  in  certain  descriptions  of  cases  it  gives 
a  free  assent  The  laws  of  Wisby  and  Oleron  and  the  Consolado 
del  Mare,  as  all  the  various  other  sources  of  that  code,  even  the 
Roman  law  in  the  application  of  it,  were  originally  the  laws  of  a 
particular  population,  the  justice  of  which  ensured  their  reception 
in  widening  circles,  and  which,  as  they  spread,  were  applied 
between  the  merchants  of  the  different  ports  which  adopted  them 
as  well  as  between  the  merchants  of  the  same  port.t  This  law 
maritime  came  into  operation  in  England,  together  with  a  variety 
of  other  commercial  customs,  under  the  general  name  of  Ux 
mercatoria  or  consuetude  mercatoria. 

In  no  modem  systems  of  law  has  the  operation  of  mercantile 
custom  been  more  recognized  in  bringing  the  law  into  harmony 
with  commercial  exigencies  than  in  the  common  law  of  England 
and  the  United  States.  The  commercial  laws  of  these  two 
countries  are  the  most  perfect  offspring  of  usage. 
.  "  The  judicial  tribunals,  ucting  in  co-operation  with  that  por- 
tion of  the  community  most  conscious  of  its  special  needs,  have 
elaborated  these  laws  by  means  of  the  Ux  ffurcataria^  or  custom 
of  merchants,  which  was  based  upon  the  Roman  consuetudinary 
law  of  continental  Europe. 

^'  The  history  of  its  adoption  shows  the  English  judges  under 

*  Sir  Henry  Maine,  Village  Communities,  1876. 
t  Westlake,  PrivtUe  International  Law. 
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the  influence  of  two  conflicting  tendencies — a  desire,  on  the  one 
handy  to  extend  their  resources  to  the  fullest  extent  in  assisting 
the  mercantile  community  in  passing  an  elastic  and  substantial 
body  of  law,  and,  on  the  other  hand,  to  efiect  this  object  logic- 
ally and  consistently  without  disturbance  of  the  ancient  legal 
forms. 

''This  Ux  mercatoria  is  recognized  by  all  text-writers  of 
authority  as  an  existing  body  of  European  usages  in  matters 
relating  to  commerce,  adopted  and  incorporated  into  the  muni- 
cipal law  of  England  in  cases  where  no  special  provision  has  been 
made.  In  its  origin  it  was  applied  as  a  separate  body  of  law,  in  the 
exposition  of  which  merchants  were  sometimes  heard  as  assessors, 
sometimes  as  witnesses.  Its  position  in  English  jurisprudence 
was  not  unlike  in  theory  to  that  of  the  civil  and  canon  law 
in  their  intrusion  upon  the  logical  consistency  of  the  whole  system. 
It  was  introduced,  like  the  jus  singulare  of  the  Roman  jufists, 
^propter  cUiquatn  utiUtatem^  as  an  anomalous  ingredient  of  law 
personal  and  peculiar  to  merchants,  as  opposed  to  the  jus  com- 
mune and  not  homogeneous  with  the  general  system. 

''  But  although  appealed  to  as  an  anomalous  and  distinct  body 
of  law,  as  2LJUS  singulare^  the  lex  mercatoria  was  in  truth  2.  jus 
gentium^  a  general  system  gathered  from  various  systems  of 
particular  law,  jus  ctquum^  developed  like  the  praetorian  law 
of  Rome,  and  in  this  view  it  aflbrds  an  excellent  example  of  a 
body  of  supplemental  or  adventitious  law  being  taken  up  without 
difliculty  into  the  general  law  of  a  nation.  It  was  like  a  jus 
gttstium  in  being  applied  to  civil  and  extrarterritorial  cases  and 
to  subjects  for  which  the  common  law  had  made  no  provision, 
e.g.  to  bills  of  exchange  and  to  maritime  cases. 

'*  It  also,  like  the  early  jus  gentium  of  Rome,  grew  out  of 
communal  exigencies,  being  a  market  law. 

^  The  market  originally,  as  has  been  shown  by  Sir  H.  Maine, 
the  present  Vice-President  of  the  Council  of  India,  being  the  space 
of  neutral  ground  in  which  under  the  ancient  constitution  of 
society  the  members  of  neighbouring  autonomous  groups  met  to 
trade  together  unshackled  by  traditional  forms, '  the  law  originating 

I  2 
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the  usages  of  merchants  and  traders  notified  by  the  decisions  of 
the  courts  of  la,Wy  which,  upon  such  usages  being  proved  before 
them,  have  adopted  them  as  settled  law,  with  a  view  to  the 
public  convenience.  .  .  .  Why  then  is  it  now  to  be  said  that  a 
new  usage  which  has  sprung  up  under  altered  circumstances  is  to 
be  less  admissible  than  the  usages  of  past  times  ?' 

"The  universality  of  a  usage  voluntarily  adopted  between 
buyers  and  sellers  is  conclusive  proof  of  its  being  in  accordance 
with  public  convenience.  The  United  States  Courts  have  acted 
upon  similar  principles.  In  the  case  of  Gdpecke  v.  Ciiy  of 
Ombrique  (i  Wallace,  Supreme  Court  Reports,  67)  the  court  held 
that  bonds  and  coupons  are  negotiable  by  force  of  the  universal 
commercial  usage;  and  again  in  Mercer  County  v.  Hackett 
(i  Wallace,  Supreme  Court),  where  the  court  enforced  the  usage 
that  corporation  bonds  should  pass  by  delivery  merely  on  the 
ground  that  usages  of  trade  and  commerce  are  parts  of  the  com- 
mon law. 

**  In  the  English  case  referred  to,  Lord  Justice  Brett  remarked 
that  the  law  of  England  recognized  a  general  and  universal 
usage  of  merchants  all  over  the  world,  which  was  quite  dif- 
ferent from  mere  local  custom  or  usage  of  trade.  *  That  custom, 
writes  Starkie,  in  his  work  on  Evidence,  'which  was  at  first  but 
evidence  of  the  intention  of  the  parties  became  at  last  a  rule  of 
Jaw,  and,  when  such  general  customs  have  been  adopted,  they  are 
no  longer  subject  to  variation.'  The  acceptance  of  evidence  of 
general  custom,  then,  was  not  to  be  explained  by  limiting  its  appli- 
tion  to  cases  of  contract ;  and,  although  the  doctrines  of  English 
equity  law  have  been  lately  extended  in  order  to  give  eflfect  to 
the  intention  of  the  parties  in  cases  of  letters  of  credit,  so  as  to 
render  them  assignable,  they  have  no  effect  on  the  rights  of  sub- 
sequent assignees,  unless  the  instruments  are  fully  negotiable  by 
usage.  In  other  words,  the  assignment  of  a  chose  in  action  by 
the  custom  of  merchants  is  more  effectual  than  the  mere  assign- 
ment of  a  chose  in  action  in  Equity. 

"The  law  as  to  instruments  negotiable  by  the  law  merchant 
has  been  thus  summarized  by  Pollock  in  his  recent  work  on 
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contracts : — x.  The  absolute  benefit  of  the  contract  is  attached  to 
the  ownership  of  the  document,  which,  according  to  ordinary  rules, 
would  be  only  evidence  of  the  contract  a.  The  proof  of  owner- 
ship is  then  facilitated  by  the  indorsing  of  the  instrument 
3.  This  proof  is  dispensed  with  in  instruments  transferable  by 
delivery  in  the  hands  of  a  band  fide  holder. 

"  In  the  same  work  it  is  laid  down  that  the  fiaict  that  a  uni- 
versal mercantile  usage  is  modem  is  no  reason  against  its  being 
judicially  recognized  as  part  of  the  Law  Merchant  In  no  other 
branch  of  jurisprudence  more  than  that  which  regulates  the 
property  in  negotiable  instruments  are  the  usages  of  merchants 
in  various  countries  more  clearly  embodied,  so  much  so  that,  in 
the  words  of  the  President  of  this  Association  last  year,  it  can 
hardly  be  deemed  to  be  a  new  matter  of  municipal  regulation. 
Therein  exists  the  value  in  private  international  jurisprudence 
of  the  inquiry  which  has  been  touched  upon  in  this  paper^  into 
the  history  and  operation  of  mercantile  custom. 

'*  As  a  means  for  bringing  about  uniformity  in  the  conflict  of 
laws  and  for  establishing  a  common  agreement  upon  the  basis  of 
acknowledged  usages,  it  is  submitted  that  custom  acting  through 
the  judicature  may  effectively  supply  the  place  of  legislation. 
Such  consideration  should  make  us  hesitate  to  draw  too  strictly  or 
narrowly  against  the  courts  the  limitation  between  the  judicial 
and  the  legislative  authority  to  change  or  modify  the  rules  of 
common  law,  so  long  as  the  changes  are  not  of  an  overriding 
character,  and  can  be  efifected  by  the  silent  working  of  public 
conviction. 

''  Such  law  has  been  described  to  be  the  joint  product  of  the 
l^al  profession  and  the  practical  part  of  the  community  and  as 
Uw  developed  by  judicial  power  acting  as  the  organ  of  the  national 
jural  conscience. 

'*  The  tendency  to  resort  to  direct  legislation  upon  any  legal 
difficulty  which  may  arise,  instead  of  relying  upon  the  legislative 
and  remedial  force  of  the  tribunals  has,  in  more  than  one  instance, 
impeded  the  gradual  and  scientific  development  of  law  and 
proved  an  obstacle  to  further  improvement 
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"  These  observations  are  offered  rather  by  way  of  suggestion 
tiian  with  a  view  of  eliciting  smy  formal  resolution  from  the 
Association.  But  their  purpose  will  have  been  served  if  the 
utility  has  been  shown  of  establishing  some  general  uniform  rule 
as  to  the  acceptance  of  evidence  of  mercantile  custom,  and 
if  by  that  means  local  and  minor  differences  should  result  in 
simplicity  and  uniformity.  The  chief  agent  in  bringing  about  so 
desirable  an  end  will  be  that  law  merchant  which,  in  the  words 
of  Bell,  the  commentator  on  the  laws  of  Scotiand,  is  a  ^  part  of 
the  law  of  nations  grounded  on  principles  of  natural  equity  regu- 
lating the  transactions  of  men  who  reside  in  different  countries 
and  cany  on  the  intercourse  of  nations  independentiy  of  the 
local  custom  and  municipal  laws  of  particular  states.' " 

In  conclusion  Mr.  Robarts  moved : 

*'  That  a  committee  with  power  of  co-optation  be  appointed 
to  consider  the  extent  and  operation  of  the  rule  as  to 
the  admissibihty  of  evidence  of  the  general  custom  of 
merchants.'' 

Professor  Birkbeck,  in  seconding  the  motion,  observed  that 
the  lex  mercatoria^  like  the  Jus  genHuMy  was  an  instance  of  a  law 
not  imposed  from  above  by  a  superior. 

The  resolution  was  adopted,  and  the  following  committee  was 
appointed :  Mr.  Robarts,  Professor  Daniel  de  Follevills,  of 
the  University  of  Douai,  Judge  Amasa  Parker,  of  Albany, 
U.S.A.,  Mr.  Eds  Kornyei,  of  Buda-Pesth,  Professor  Birkbeck, 
Judge  Peabody  and  Dr.  Sievering. 

Extrtiditum. 

The  committee  upon  extradition  of  criminals  was  continued  for 
a  year,  Mr.  H.  P.  Wilds,  of  New  York,  being  appointed  an 
additional  member  of  the  committee. 
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Famgn  JudgmmU. 


kfrvfd  de  lot  for  the  tmificatioii  of  law  and  practice  as  to  the 
ezecatkmof  foreign  judgments,  drafted  by  Dr.  HoWy  of  Amster- 
dam, was  laid  upon  the  table,  the  future  consideration  of  this 
subject  being  reserved  until  the  next  Conference. 


SkctUm  $f  Officers  far  1878-9. 

A  motion  by  M.  Engels,  that  the  present  officers  of  the 
Association  be  re-elected  for  the  ensuing  year,  and  that  Dr. 
MuMM  VON  ScHWARZSNSTEiN,  Judgc  Amasa  Parksr  and  Dr. 
Andrew  Peabody  be  elected  members  of  the  council,  was  carried 
by  acclamation. 

At  the  same  time  the  resignations  tendered  by  Mr.  J.  Rand 
Bailet,  of  London,  Honorary  International  Secretary,  and  Dr. 
Herschel,  also  of  London,  Foreign  Secretary  of  the  Association, 
were  accepted,  and  the  thanks  of  the  society  were  given  to  those 
gentlemen  for  their  conscientious  assiduity  in  the  dischazge  of 
their  duties. 

Sevmih  Annual  Canferince. 

At  the  suggestion  of  the  President  it  was  detennined  to  refer 
the  selection  of  a  time  and  place  for  the  next  meeting  of  the 
Association  to  the  Executive  Council. 

This  brought  the  proceedings  of  the  day  to  an  end,  and  the 
Conference  adjourned  at  5  p.m. 
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Friday,  23  August,  1878. 

On  Friday,  the  23rd  of.  August,  1878,  the  Confcrence  met.  in 
the  Siaqlbau  at  10  A.M.  for  the  transaction  of  formal  business 
only. 

The  chair  having  been  taken  by  the  Hon,  D.  D.  Field, 

And  the  minutes  of  the  previous  day  read  and  continued, 

Telegram  from  the  Emperor  of  Germany. 

Dr.  MuMM  VON  ScHWARZENSTEiN  read  a  telegram  received  by 
him  from  Count  von  Billow,  German  Privy  Councillor  of  Lega- 
tion, in  reply  to  a  message  addressed  to  H.  M.  the  Emperor  of 
Germany  on  the  Wednesday  evening.* 

The  telegram  was  in  these  terms : 

"His  Majesty  the  Emperor  and  King  requests  your  worship  to 
express  to  the  members  of  the  Association  for  the  Reform  and 
Codification  of  the  Law  of  Nations  his  most  gracious  and  very 
cordial  thanks  for  the  friendly  wishes  conveyed  in  their  telegram 
of  yesterday." 

It  was  ordered  that  both  despatches  be  entered  on  the  records 
of  the  society. 

Votes  of  TTianks. 

The  following  votes  of  thanks  were  then  passed :  proposed  by 
Sir  Travers    Twiss,   seconded  by  M.   Kenchio  Suyematsu, 

*  *'  The  members  of  the  Association  for  the  Reform  and  Codification  of  the 
Law  of  Nations  now  assembled  at  a  banquet  in  the  Zoological  Gardens,  after 
having  toasted  to  your  Majesty*s  health  and  welfare,  beg  leave  to  present  to 
your  Majesty  their  profound  respects  and  their  best  wishes  for  your  Majesty's 
recovery." 

(Signed)        D.  D.  Field,  New  York ; 

WooYENO  Kagenori,  Satsuma ; 
Travers  Twiss,  London ; 
Dr.  MuMM,  Frankfort-on-the-Main. 
Frankfort-on-the-M  ain, 
21  August,  187S. 
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Attach^  to  the  Japanese  Legation  at  London :  to  Oherburger^ 
mdstar  Dr.  Mumm,  for  the  solicitous  care  which  he  had  displayed 
to  ensure  the  success  of  the  Conference  by  all  the  means  at  his 
disposal ;  proposed  by  M.  Engels,  seconded  by  M.  Kornyei  :  to 
the  Local  Committee,  for  the  completeness  and  liberality  of  their 
arrangements,  the  ready  and  efficient  assistance  of  every  kind 
which  they  had  rendered  to  the  staff  and  their  munificent  hospi- 
tality ;  proposed  by  Dr.  Sikveking,  seconded  by  Dr.  Reatz,  of 
Giessen :  to  the  President  of  the  Conference,  for  the  impartiality 
and  energy  shown  by  him  as  moderator  of  the  business  of  the 
meeting;  proposed  by  Mr.  Manuel  Eyre,  of  Philadelphia, 
seconded  by  Mr.  E.  Heymon  :  to  the  Vice-Presidents  for  their 
able  support  of  the  chair ;  proposed  by  Herr  Wilhelm  Meister, 
of  Frankfort,  seconded  by  Mr.  Robarts  :  to  the  Secretaries  of 
the  Conference  for  their  zeal  and  industry;  and,  proposed  by 
M.  Ma-Kie-Tchong,  Secretary  of  the  Chinese  Legation  at  Paris, 
seconded  by  Herr  W.  N.  Nopitsch,  of  Altona :  to  the  Press,  for 
promoting  the  objects  of  the  Association  by  giving  publicity  to 
the  proceedings. 

Close  of  the  Conference. 

This  concluded  the  business  of  the  session,  and  Mr.  Field 
then  declared  the  Conference  to  be  closed,  in  a  brief,  but  forcible, 
speech,  in  which  he  summarily  reviewed  the  work  done,  dwelt  on 
the  hopeful  prospects  of  the  Association  and  again  acknowledged 
the  uniform  kindness  and  courtesy  of  the  Frankfort  authorities. 


(Signed)  OLIVER  SMITH, 

Honorary  International  Secretary. 


Approved  by  the  Council : 


TRAVERS  TWISS, 

Chairman  of  the  Executive  Committee. 

H.  D.  JENCKEN, 

Honorary  General  Secretary. 
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APPENDIX  A, 


THE  YORK  AND  ANTWERP  RULES. 

RULB  L  JaHsoH  of  Deck  Cofgc—Vo  jetdton  of  deck  cargo  ihtD  bemade 
good  as  Gcnenl  Avenge. 

Every  stnictare  not  built  in  with  the  fiame  of  the  TCMel  lhall  be  oontidered 
to  be  a  part  of  the  deck  of  the  TeneL 

RvLB  IL  Damage  ly  JdHson, — ^Damage  done  to  goods  or  merchandise  by 
water  which  muiToidably  goes  down  a  ship's  hatches  opened,  or  other  opening 
nttde^  for  the  purpose  of  making  a  jettison  shall  be  made  good  as  general 
tverage^  in  case  the  loss  by  jettison  is  so  made  good. 

Damage  done  by  breakage  and  chafing,  or  otherwise  from  derangement  of 
stoirage,  consequent  upon  a  jettison,  shall  be  made  good  as  General  ATerage^ 
incase  the  loss  by  jettison  is  so  made  good. 

RtTLX  IIL  ExHnguukmg  Fire  on  Shipboard. — ^Damage  done  to  a  ship  and 
cargo,  or  either  of  them,  by  water  or  otherwise,  in  extinguishing  a  fire  on 
board  the  ship,  shall  be  General  Average ;  except  that  no  compensation  be 
made  for  damage  done  by  water  to  packages  whid&  have  been  on  fire. 

RVLB IV.  Cutting  away  WreeK — ^Loss  or  damage  caased  by  catting  away 
the  wreck  or  remains  of  spars,  or  of  other  things  which  have  previously  been 
canied  away  by  sea-peril,  shall  not  be  made  good  as  General  Average. 

RoLB  V.  Vobmtary  Stranding,— When  a  ship  is  intentionally  run  on  shore 
bccanse  she  is  sinking  or  driving  on  shore  or  rodcs,  no  damage  caused  to  the 
ship,  the  cargo  and  the  fireight,  or  any  or  either  of  them,  by  such  intentional 
nmsing  on  shore  shall  be  made  good  as  General  Average. 

RuLS  VL  Carrying  Press  of  Sat/. — Damage  occasioned  to  a  ship  or  cargo 
by  canyiag  a  press  of  sail  shall  not  be  made  good  as  General  Average. 

RVLB  VII.  JWt  of  Refuge  Expenses. — ^When  a  ship  shall  have  entered  a 
port  of  refuge  under  such  circumstances  that  the  expenses  of  entering  the  port 
are  admissible  as  General  Average,  and  when  she  shall  have  sailed  thence 
widi  her  original  cargo  or  a  part  of  it,  the  corresponding  expenses  of  leaving 
such  port  shall  likewise  be  admitted  as  General  Average  ;  and,  whenever  the 
cost  of  discharging  cargo  at  such  port  is  admissible  as  General  Average,  the 
cost  of  reloading  and  stowing  such  cargo  on  board  the  said  ship,  together 
with  an  storage  charges  on  such  cargo,  shall  likewise  be  so  admitted. 
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Rule  VIII.  IVages  and  Maintenance  of  Crew  in  Port  of  Refuge. — ^When  a 
ship  shall  have  entered  a  port  of  refuge  under  the  circumstances  defined  in 
Rule  VII.,  the  wages  and  cost  of  maintenance  of  the  master  and  mariners  from 
the  time  of  entering  such  port  until  the  ship  shall  have  been  made  ready  to 
proceed  upon  her  voyage  ^all  be  made  good  as  General  Average. 

Rule  IX.  Damage  to  Cargo  in  Discharging, — Damage  done  to  cargo  by 
discharging  it  at  a  port  of  refuge  shall  not  be  admissible  as  General  Average, 
in  case  such  cargo  shall  have  been  discharged  at  the  place  and  in  the  manner 
customary  at  that  port  with  ships  not  in  distress. 

Rule  X.  Contributory  Values, — The  contribution  to  a  General  Average 
shall  be  made  upon  the  actual  values  of  the  property  at  the  termination  of  the 
adventure,  to  which  shall  be  added  the  amount  made  good  as  General 
Average  for  property  sacrificed ;  deduction  being  made  from  the  shipowner's 
freight  and  passage-money  at  risk  of  such  port-charges  and  crew's  wages  as 
^ould  not  have  been  incurred,  had  the  ship  and  cargo  been  totally  lost  at  the 
date  of  the  General  Average  act  or  sacrifice ;  deduction  being  also  made 
from  the  value  of  the  property  of  all  charges  incurred  in  respect  thereof  sub- 
sequently to  the  arising  of  the  claim  to  General  Average. 

Rule  XL  Loss  of  freight, — In  every  case  in  which  a  sacrifice  of  cargo  is 
made  good  as  General  Average,  the  loss  of  freight,  if  any,  which  is  caused  by 
sach  loss  of  cargo  shall  likewise  be  so  made  good. 

Rule  XII.  Amount  to  be  made  good  for  Cargo, — ^The  value  to  be  allowed 
for  goods  sacrificed  shall  be  that  value  which  the  owner  would  have  received, 
if  such  goods  had  not  been  sacrificed. 
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APPENDIX  B. 


PRINCIPLES  FOR  AN  INTERNATIONAL  LAW  TO  GOVERN 
BILLS  OF  EXCHANGE,  ADOPTED  BY  THE  ASSOCIATION 
AT  THE  BREMEN.  ANTWERP  AND  FRANKFORT  CON- 
FERENCES. 

I.  The  capacity  to  contract  by  means  of  a  Bill  of  Exchange  shall  be 
gOTcrned  by  the  capacity  to  enter  into  an  obligation  generally. 

a.  To  oonstitnte  a  Kll  of  Exchange  it  shall  be  necessary  to  insert  on  the 
hoc  of  the  instrument  the  words  "  Bill  of  Exchange'*  or  their  equivalent. 

5.  It  shall  not  be  obligatory  to  insert  on  the  lace  of  the  instrument,  or  on 
anj  indorsement,  the  words  •*  Value  received"  nor  to  state  the  consideration. 

4.  Usances  shall  be  abolished. 

5.  The  validity  of  a  Bill  of  Exchange  shall  not  be  affected  by  the  absence 
or  insufficiency  of  a  stamp. 

6l  a  Bill  of  Exchange  shall  be  deemed  negotiable  to  order,  unless  restricted 
in  express  words  on  the  face  of  the  instrument  or  on  an  indorsement 

7.  The  making  of  a  Bill  of  Exchange  to  bearer  shall  not  be  allowed. 

&  The  rule  of  law  of  dUtantia  loei  shall  not  apply  to  Bills  of  Exchange. 

9.  A  Bill  of  Exchange  shall  be  negotiable  by  blank  indorsement 

la  The  indorsement  of  an  overdue  Bill  of  Exchange  which  has  not  been 
duly  protested  for  dishonour  for  non-payment  shall  convey  to  the  holder  a 
right  of  recourse  only  against  the  acceptor  and  indorsers  subsequent  to  due 
date.  Where  due  protest  has  been  made,  the  holder  shall  only  possess  the 
rights  of  the  indorser  to  him  against  the  acceptor,  drawer  and  prior  in* 
docsers. 

II.  The  acceptance  of  a  Bill  of  Exchange  must  be  in  writing  on  the  face  of 
the  Bill  itself.  The  signature  of  the  drawee  (without  additional  words)  shall 
constitute  acceptance,  if  written  on  the  face  of  the  Bill 

12.  The  drawee  may  accept  for  a  less  sum  than  the  amount  of  the  BilL 

13.  In  case  of  dishonour  for  non-acceptance  or  for  conditional  acceptance, 
the  holder  shall  have  an  immediate  right  of  action  against  the  drawer  and  the 
indorsers  for  payment  of  the  amount  of  the  Bill  and  expenses,  less  discount 

14.  The  cancellation  of  a  written  acceptance  shall  be  of  no  effect 

15.  Where  the  acceptor  shall  have  committed  an  act  of  bankruptcy  before 
dne  date,  the  holder  shall  have  an  immediate  right  of  action  against  the 
drawer  and  indorsers  for  payment  of  the  amount  of  the  Bill  and  expenses,  less 
discount 

16.  No  days  of  grace  shall  be  allowed. 
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17.  The  holder  of  «  Bill  of  Exchange  shall  not  be  boimd,  in  seeking 
recomse,  by  the  order  of  succession  of  the  indorsements,  nor  by  any  prior 
election. 

18.  Protest,  or  noting  for  protest,  shall  be  necessary  to  preserve  the  right  of 
recourse  npon  a  Bill  of  Exchange  dishonoured  for  non-acceptance  or  for 
non-payment 

19.  Immediate  notice  of  dishonour  shall  be  necessary  to  preserve  the  right 
of  recourse  upon  a  Bill  of  Exchange.* 

90.  The  time  within  which  protest  must  be  made  shall  be  extended  in  the 
case  of  mr  major  during  the  time  of  the  cause  of  interruption,  but  shall  not  in 
any  event  exceed  a  short  period  of  time  to  be  fixed  by  the  Code. 

21.  No  annulling  dauae  need  be  inserted  in  duplicates. 

33.  A  simultaneous  right  of  action  on  a  Bill  of  Exchange  shill  be  allowed 
against  all  or  any  one  or  more  of  the  parties  to  the  BilL 

23.  The  surety  upon  the  Bill  (donnewr  tPavai)  shall  be  primarily  liable  with 
the  petson  whose  surety  he  is. 

24.  The  capacity  of  a  foreigner  to  contract  by  means  of  a  Bill  of  Exchange 
shall  be  governed  by  the  law  of  his  country  \  but  a  foreigner  who  enteis  into 
a  contract  of  exchange,  being  incapable  of  binding  himsdf  ,  by  such  a  contract 
in  his  own  country,  shall  be  boundi,  if  he  is  capable  of  binding  himself  by  such 
a  contract  under  the  law  of  the  country  in  which  he  contracts. 

25.  The  owner  of  a  lost  or  destroyed  Bill,  duly  protested  for  want  of  pay- 
ment, has  a  right,  upon  giving  security,  to  payment  of  the  Bill  by  the  acceptor, 
any  indorser  prior  to  himself,  or  the  drawer. 

26.  The  limitation  of  actions  upon  Bills  of  Exchange  against  all  the  parties 
(acceptor,  drawer,  indorsers  and  sureties =<^imwv  d*ava/^  shall  be  eighteen 
months  from  due  date. 

27.  In  the  foregoing  articles  the  term  Bill  of  Exchange  shall  include  Pro- 
missory Note,  where  such  interpretation  is  applicable;  but  "Promissory 
Note"  shall  not  apply  to  Coupons,  Bankers'  Cheques  and  other  similar 
instruments  in  those  countries  where  such  instruments  are  classed  as  Promissory 
Notes. 

*  Substituted  at  Frankfort  for  "  Default  of  notice  of  dishonour  for  non-aooeptance  or  doo- 
payment  shall  not  entail  upon  the  holder  or  other  parties  to  a  Bill  of  Exchange  the  loss  of 
their  right  of  recourse  for  the  amount  of  the  Bill ;  but  the  defaulting  party  shall  nevertlielesa 
be  liable  for  any  damage  occationwl  by  such  default,"  passed  at  Bremen. 
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APPENDIX   C. 


ANTRAG  DER  HANDELSKAMMER  ZU   FRANKFURT  AM 
MAIN. 

Grosse  Miasstande  fiir  den  hiesigen  Handdsverkehr  sind  daraus  entstanden, 
(kss  die  Gesetze  in  6c»ig  anf  die  Inhaber-Papiere  in  Tenchiedenen  Lindern 
so  wesentHch  verschieden  stnd. 

Wir  enrahnen  beilaufig  nar : 

1.  Das  Ausstellen  von  Papieren  auf  Inhaber,  deren  Uebertragung  auf 

Namen  und  wieder  auf  Inhaber ; 

2.  Die  Constituining  von  Hypotheken  auf  Inhaber ; 

3.  Verpfandung  grosserer  Objecte,  als :  Eiaenbahncn,  Giiter-Complexe,  zu 

Gunsten  nicht  etnes  benannten  GUlabigers,  sondern  einer  Gesammt- 
heit  von  durch  den  BesiU  von  Obligadonen  legitimirten  Glaubigern  ; 

4.  Bcschlagnahme  von  Inhaber- Papieren  und  die  daraus  entstehenden 

Schwierigkeiten  fur  bonAfide  Besitzer ; 

5-  Verjsihnxng  von  Coupons  ; 

6.  Zahlung  von  Coupons  bereits  verlooster  und  verfallener  Obligationen  ; 

7.  Amortisation  veriorener  Inhaber-Papiere 

etc  etc 

Wir  gkuben,  dass  es  nicht  nur  fiir  den  Handel,  sondern  auch  Air  den 
Privatbesitz  und  auch  fiir  die  Staatsinteressen  von  hoher  Wichtigkeit  ist,  hierin 
one  Uebereinstimmung  der  verschiedenen  Gesetzgebungen  herbeizufiihren, 
and  stellen  desshalb  den  Antrag : 

'*Verehrlicher  Congress  wolle  ein  Comite  niedersetzen,  das  sich  mit  dieser 
Materie,  insoweit  solche  Seitens  des  Congresses  noch  nicht  behandelt 
worden  ist,  bcschaftigen  und  Antrage  in  dieser  Beziehung  fiir  einen  der 
nachsten  Congresse  vorzubereiten  hat" 

Frankfurt  am  Main,  den  2a  August  1878. 

DIE  HANDELSKAMMER 
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APPENDIX   D. 


PROGRAMME  OF  THE  QUESTIONS  FOR  DISCUSSION  IN  THE 
FIRST  COMMITTEE  OR  SECTION  OF  THE  INTERNATIONAL 
LITERARY  CONGRESS,  PARIS,  JUNE,  1878. 

"  Du  droit  dc  Propriety  Litt^raire.  Questions  se  rattachant  k  sa  definition. 
Des  conditions  de  ce  droit*  De  sa  dur^e.  La  Propri^te  Litt^raire  doit-elle 
$tre  assimilee  aux  autres  proprietes,  ou  doit-elle  ctre  regie  par  une  loi  parti - 
culi^re?" 

Of  this  programme,  M,  Dogn^,  Docteur  en  Droit,  the  Reporter  of  the  First 
Committee,  justly  observes  :  **  Le  thime  ^tait  vaste,  la  t&che  laborieuse/* 

The  general  result  of  the  labours  of  the  Committee  is  summed  up  in  the 
following  Resolutions : 

I.  **  Le  droit  de  Tauteur  sur  son  oeuvre  constitue  non  nne  concession  dr  la 

loi^  mais  une  des  formes  de  la  propri^te,  que  le  legislateur  doit 
garantir.*' 

It  will  probably  not  escape  remark  that  there  seems  to  be  some  confusion  of 
thought  in  regard  to  the  juridical  character  of  property. 

II.  "Le  droit  de  Tauteur,  de  ses  hdritiers  et  dc  ses  ayants-cause,  est  per- 

p^luel." 

As  a  ryder  to  this  Resolution,  showing  that,  even  in  the  minds  of  a  body 
de$irous  of  establishing  perpetuity  of  copyright,  there  must  be  some  limitation 
possible,  the  following  clause  was  added : 

*'  N^anmoins,  pourra  €tre  d^chu  de  ses  droits,  Th^ritier  qui  sera  rest^  vingt 
ann^es  sans  publier  Toeuvre  dont  il  est  proprietaire." 

By  the  Belgian  Draft  Law  the  heirs  of  the  author  of  a  posthumous  work 
must  publish  it  within  thirty  years  of  the  author's  death  or  within  five  yesirs 
of  the  date  fixed  by  the  author  for  publication.  The  term  of  twenty  years  in 
the  Resolution  of  the  Paris  Literary  Congress  agrees  with  that  proposed  in  the 
Spanish  Draft  Law,  which  was  laid  before  the  Congress. 

A  further  ryder  was  added  to  secure  a  general  right  of  republication,  on 
payment  of  a  royalty  to  the  heirs : 

"  En  outre,  apr^s  I'expiration  du  delai  fix^  pour  la  duree  des  droits  d*auteur 
par  ks  lois  actuelleraent  en  vigueur  dans  les  differents  pays,  toute 
personne  pourra  reproduire  librement  les  oeuvres  litt^raires,  k  charge  de 
payer  une  redevance  aux  heritiers  et  ayants-cause  de  Tauteur.  Cette 
redevancc  sera  soumise  \  I'lmpot." 


(    i3«    ) 

The  royalty  system  is  on  the  whole  recommended  in  the  report  of  oar  Royal 
CommissioQ,  though  dissented  from  by  some  of  the  members.  At  present,  it 
seems,  broadly  speaking,  to  be  more  in  favour  on  the  Continent  than  in  Great 

Britain. 

It  is  to  be  noted  that  the  Belgian  and  Spanish  Draft  Laws  appear  to  have 
beco  unknown  to  the  British  Royal  Commission  at  the  time  of  their  drawing 
ap  their  Report  English  versions  of  these  respective  laws  and  of  the  Antwerp 
Art  Congress  and  the  Paris  Literary  Congress  will  be  found  in  the  Law 
Maganne  and  Reviav  (London)  for  August,  1878. 


C,  H.  £.  CARMICHAEU 
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APPENDIX   E. 


To  THE  Council  of  the  Association  for  the  Reform  and 
Codification  of  the  Law  of  Nations. 
Gentlemen, 

We,  your  delegates  appointed  to  attend  the  Congress  of  Indostrial 
Property  at  Paris  in  order  to  support  the  resolutions  presented  to  you  by 
your  Committee  on  Patent  Law,  b^  to  report  that  we  have  executed  our 
mission. 

The  Congress  was  held  at  Paris  from  the  5th  to  the  17th  of  September  last 
and  was  largely  attended.  The  Congress  first  took  up  certain  questions 
common  to  the  three  subjects  of  Patent  Law,  Industrial  Designs  and  Trade 
Marks  and  then  proceeded  to  discuss  these  subjects  seriaHm, 

The  resolutions  which  we  were  instructed  to  support  were  presented  to  the 
Congress  at  the  commencement  of  the  discussion  on  Patent  Laws,  having  been 
previously  translated  into  French ;  and  copies  of  the  resolutions  in  French 
and  English  were  freely  circulated  amongst  the  members  of  the  Congress. 
(A  copy  is  also  sent  herewith. ) 

We  regret  to  say  that,  owing  to  the  shortness  of  the  time  allotted  to  the 
subject  of  Patent  Laws,  the  Congress  was  only  able  to  discuss  a  small  number 
of  the  points  raised  in  its  own  programme  and  in  the  resolutions  of  our 
Association.  The  following  points  w^ere,  however,  decided  in  harmony  with 
the  suggestions  of  your  committee,  viz. :  the  non-admissibility  of  provisions  for 
compulsory  working  (Resolution  2  of  the  Congress,  Patents  Section),  the 
desirability  of  an  examination  strictly  of  an  advisory  character  (Resolution  3  of 
the  Congress,  same  section)  and  the  principle  that  patents  granted  in  different 
countries  in  respect  of  the  same  invention  should  not  be  in  any  respect  inter- 
dependent (Resolution  10  of  the  Congress,  same  section) ;  also  that  patent 
fees  should  be  moderate  in  amount,  though,  what  the  amount  should  be,  was 
not  defined,  and  that  foreigners  ought  to  have  equal  rights  with  citizens. 

We  consider  that  the  resolutions  of  the  Congress  on  these  and  some  other 
points  are  of  considerable  value,  and  that  its  results  are  highly  satis&ctory,  so 
far  as  they  go.  Moreover,  the  Congress  appointed  before  its  separation  a 
permanent  International  Commission  charged  with  the  completion  of  its 
labours,  on  which  nearly  all  the  members  of  your  delegation  have  been 
placed.  We  trust  that  by  this  means  the  deficiencies  at  present  appearing  in 
the  results  of  the  Congress  may  be  satisfactorily  filled  up.  The  permanent 
Commission  has  also  been  charged  with  the  duty  of  taking  diplomatic  steps, 
with  the  promised  aid  of  the  French  Minister  of  Commerce,  for  carrying  into 
effect  the  resolutions  passed  by  the  Congress. 


(    «33    ) 

In  condnsion,  we  would  express  the  opinion  that,  however  Yaloable  the 
work  of  the  Permanent  Commission  of  the  Congress  may  be,  it  is  advisable 
that  the  Committee  of  our  Association  should  continue  its  labours  as  an 
independent  body,  in  order  to  aid  in  bringing  about  such  reforms  in  the  law 
and  practice  of  patents  in  different  countries  as  are  necessary  to  ensure  a 
tolerable  amount  of  uniformity  on  a  satisfactory  practical  basis. 

We  are,  Gentlemen, 

Your  obedient  servants, 

(Signed)  J.  H.  SELWYN. 

W.  LLOYD  WISK, 

JOSEPH  G.  ALEXANDER, 

CARL  PIEPER, 

F.  KAUPE, 

EMILE  BARRAULT. 


(     134     ) 


APPENDIX   F. 


COMMITTEES. 
I.  Public  International  Law. 

Collisions  at  sea. 

Consular  jurisdiction  in  Eastern  countries. 

Right  of  war  indemnity. 

Principles  to  govern  the  intercourse  between  Christian  and  nou- Christian 
peoples. 

Mixed  tribunals  of  Egppt 

IL  Private  International  Law. 

General  average. 

Bills  of  exchange. 

Papers  to  bearer. 

Mercantile  custom. 

Bankruptcy. 

Patents  for  inventions. 

Copyright 

Trade  marks. 

Evidence  for  foreign  courts. 

Foreign  judgments. 
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PREFACE. 


After  meeting  successively  in  the  cities  of  Brussels, 
Geneva,  the  Hague,  Bremen,  Antwerp  and  Frankfort-on- 
the-Main,  the  Association  held  its  seventh  annual  Conference 
in  the  City  of  London,  from  the  i  ith  to  the  i6th  of  August, 
1879. 

The  London  meeting  clearly  showed  that  the  public 
appreciation  of  the  objects  and  labours  of  the  society  has 
largely  increased. 

As  was  remarked  by  Sir  Travers  Twiss,  who  presided  at 
the  closing  of  the  session,  the  seventh  Conference  excelled 
its  predecessors  in  the  attendance  of  members,  the  quality 
of  the  papers  read  and  the  interest  attaching  to  the  debates. 
Reference  may  be  made  more  particularly  to  the  inaugural 
address  of  the  President  of  the  Conference,  the  Right  Hon. 
Sir  Robert  Phillimore  ;  the  reports  of  the  respective  com- 
mittees upon  general  average,  obligations  to  bearer  and 
patents  for  inventions ;  the  treatises  on  the  mixed  tribunals 
of  Egypt  and  on  conventions  for  the  maintenance  of  sea- 
lights  ;  and  the  discussions  on  copyright  and  on  collisions 
at  sea. 

The  general  character  of  the  work  done  by  the  Confer- 
ence may  be  described  as  having  been  thoroughly  practical. 

The  Association  is  greatly  beholden  to  the  Corporation 
of  the  City  of  London,  for  having  placed  at  the  disposal  of 
the  Conference  the   Council  Chamber  and  the  adjoining 
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committee  rooms  in  their  Guildhall,  and  to  Sir  Charles 
Whetham,  then  Lord  Mayor,  for  having  extended  to  its 
members  the  splendid  hospitality  of  the  Mansion  House.  It 
is  also  much  indebted  to  the  London  Reception  Committee, 
and  especially  to  the  chairman,  Mr.  Alderman  Hadley, 
and  the  senior  honorary  secretary,  Mr.  J.  Rand  Bailey,  for 
their  exertions  in-securing  to  the  foreigfn  members  a  welcome 
befitting  the  occasion.  The  thanks  of  the  Conference  are 
recorded  among  the  proceedings  of  the  last  day  of  its 
sitting. 

The  next  Conference  will  be  held  in  Switzerland,  in  the 
city  of  Berne,  and  will  b^n  on  the  24th  of  August,  1880. 

Oliver  Smith, 

Honorary  International  Secretary. 
London,  16  February,  i88a 


Association  far  the  Reform  and  Codification  of  the 
Law  of  Nations. 


SEVENTH  ANNUAL  CONFERENCE. 


LONDON.    1879. 


PROCEEDINGS. 


Monday,  ii  August. 

On  Monday,  the  nth  of  August,  at  2  p.m.,  the  time  appointed 
for  the  opening  of  the  Conference,  the  Council  Chamber  at  the 
Guildhall,  which,  with  the  adjoining  committee-rooms,  the  Lord 
Mayor  and  Corporation  of  the  City  of  London  had  kindly  placed 
at  the  disposal  of  the  Association  for  the  purposes  of  the  meeting, 
was  filled  with  an  assembly  comprising  representatives  of  most 
of  the  foreign  legations  and  consulates  in  London,  including 
those  of  China,  }apan  and  Siam,  and  prominent  jurists,  merchants 
and  bankers  of  the  principal  nationalities  of  the  civilized  world. 

Reception  by  the  Lord  Mayor, 

The  Right  Hon.  Sir  Charles  Whetham,  the  Lord  Mayor, 
Honorary  President  of  the  Conference,  formally  received  the 
members  of  the  Association  and  welcomed  them,  briefly  but 
cordially,  to  London. 
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It  afforded  him  sincere  pleasure,  he  said^  not  only  in  his 
personal  capacity,  but  also  as  chief  magistrate  of  the  City,  to 
.tender  to  the  eminent  men  whom  he  saw  before  him  a  very 
hearty  welcome.  He  was  commissioned  also  by  the  Corporation 
of  London  to  express  the  gratification  which  they  felt  that  the 
Association  had  done  them  the  honour  of  selecting  their  ancient 
Guildhall  as  the  scene  of  its  important  deliberations.  Confer- 
ences such  as  the  present  brought  together  the  great  nations  and 
communities  of  the  world ;  and,  to  say  nothing  of  the  discussions, 
which  were  in  themselves  so  valuable,  they  bound  the  delegates 
— and  through  them  the  nations  which  they  represented — ^in 
bonds  of  good  feelmg  and  fraternity  together^  Then,  again,  what 
.could  be  of  greater  importance  to  all  countries  than  that  their 
laws,  in  most,  if  not  all,  their  branches,  and  especially  that 
the  commercial  and  maritime  laws,  should  be  assimilated  ?  He 
noticed  that  the  subjects  selected  for  discussion  were  of  the 
most  varied  and  weighty  character,  and  he  hoped  that  the  wise 
decisions  of  the  delegates  would  materially  promote  those  objects 
which,  in  the  interests  of  the  public,  they  had  at  heart  It  was 
not  for  him,  a  layman,  to  waste  time  by  expressing  his  own  views 
upon  legal  subjects;  but  it  was  his  duty,  and  he  discharged  it 
with  infinite  pleasure,  to  give  to  the  Association — and  he  hoped 
he  might  especially  mention  the  distinguished  foreign  guests — a 
most  sincere  and  heartfelt  welcome  to  the  City  of  London. 

Inaugural  Address  of  the  President. 

The  Right  Hon.  Sir  Robert  Joseph  Phillimore,  P.C,  Judge 
of  the  Probate,  Divorce  and  Admiralty  Division  oX.  the  English 
High  Court  of  Justice,  the  President  of  the  Conference,  then 
delivered  the  following  inaugural  address  : 

"  Gentlemen, 

"  This  Association  owes  a  debt  of  much  gratitude  to  the 
Lord  Mayor  of  London,  which,  I  am  sure,  it  will  always  be,  as  it 
now  is,  eager  to  acknowledge. 
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"Troe  to  the  traditions  of  his  high  office,  he  receives  us  with 
a  cordial  welcome  and  a  liberal  hospitality. 

**  Gentlemen,  the  Association  which  I  have  the  honour  to 
address  is  composed  of  distinguished  persons  collected  from 
various  parts  of  the  world,  having  for  their  object,  by  the  free 
interchange  of  opinions,  to  improve  and  strengthen  the  principles 
of  international  jurisprudence  in  the  application  of  those  prin- 
ciples both  to  the  mutual  intercourse  of  states  in  their  aggre- 
gate capacity  and  to  the  case  of  individual  persons  resident  or 
domiciled  in  foreign  countries.  Their  endeavour  is,  in  other 
words,  to  place  upon  a  true  basis  the  principles  of  public  and 
private  international  law  and  in  some  degree  also  of  public 
national  law. 

"  Wamkoenig,  in  his  Doctrine  Juris  Philosophical  puts  before  us 
the  whole  matter  in  a  few  perspicuous  sentences :  '  Omne  jus 
iktque  out  ad  singulos  homines  tanquam  privatos  spedat^  aut  ad 
oHquem  populum  ejusque  civitatis  siatunt^  aut  denique  ad  mutucu 
populorum  inter  se  necessitudines :  omne  Jus  igitur  aut  privatum  est^ 
aut  publicum^  aut  Jus  inter  gmtes^  quod  hodiemi  mate  *  droit  des  gens  * 
appdiani  et  melius  '  droit  international*  dicerent^ 

^W  is  obvious  thai-  the  great  advantage  of  meetings  of 
associations  like  the  present  is  to  bring  the  public  opinion  of 
different  states  into  harmony  as  to  the  principles  of  international 
law  and  as  to  the  measures  necessary  for  giving  to  those  prin- 
ciples somewhat  of  the  precision  of  positive  law. 

**'  Before  entering  upon  the  discussion  of  the  subject  which  is 
about  to  engage  the  attention  of  this  Association,  I  may  perhaps 
be  permitted  to  mention  a  historical  circumstance  of  very  recent 
date  connected  with  that  subject,  the  memory  of  which  is  suggested 
by  the  scene  of  our  present  meeting.  Not  very  far  from  this  spot 
lie  the  bones  of  a  great  patriarch  of  international  jurisprudence, 
Alberico  GentilL  He  was  bom  at  Sanginesio,  in  the  year  1552, 
and  graduated  as  doctor  of  civil  law  in  the  university  of 
Penigia.  Obliged  to  flee  from  his  native  country  on  account  of 
his  sympathies  with  the  Reformation,  he  arrived,  in  1580,  in 
England  and,  after  acquiring  a  great  reputation  at  Oxford,  was 

c 
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appointed,  in  1587,  to  the  Regius  Professorship  of  Civil  Law  in 
that  university.  In  the  year  following  he  began  the  publication  of 
the  most  important  of  his  numerous  works,  the  De  Jure  BellL 
In  1605  he  was  appointed  Advocate  forthe  King  of  Spain  in  the 
English  Court  of  Admiralty.  In  1608  he  died  in  London  and 
was  buried  in  the  churchyard  of  St  Helen's  Church,  Bishopsgate. 

"  Till  quite  recently  but  few  of  the  facts  just  mentioned  had 
been  ascertained.  The  writings  of  Gentili  had  become  so  rare 
as  to  be  seldom  consulted,  and  the  importance  of  the  position 
occupied  by  him  in  the  history  of  international  law  was  suspected 
only  by  those  few  persons  who  had  made  a  serious  study  of  the 
literature  of  the  science.* 

"  In  November,  1874,  Professor  Holland  delivered  at  Oxford 
an  Inaugural  Lecture  upon  the  Life  and  Writings  of  Gentili, 
which,  when  copies  of  it  reached  Italy,  produced  a  remarkable 
revival  of  interest  in  the  subject  Thanks  to  the  energy  of 
Professor  Sbarbaro,  of  the  imiversity  of  Macerata,  and  of  Dr. 
Leopardi,  secretary  of  the  town  of  Sanginesio,  a  numerous  con^ 
mittee  was  at  once  formed,  of  which  the  then  Crown  Prince  and 
now  King  of  Italy  was  honorary  president.  Professor  MANCiNi,t 
Minister  of  Grace  and  Justice,  president,  and  Professor  Sbarbaro 
secretary,  for  the  purpose  of  doing  honour  to  the  memory  of  the 
great  jurist 

"  In  this  country  an  Executive  Committee  was  organized  in 
November,  1875,  among  the  proiessors  and  graduates  of  the 
Oxford  faculty  of  law,  of  which  Prince  Leopold  accepted  the 
office  of  honorary  president,  and  of  which  I  had  the  honour  of 
being  chairman  and  Signor  V.  de  Tivoli  honorary  secretary. 

^  The  Committee  were  enabled  by  subscriptions — 

'*  (i)  To  erect  a  memorial  tablet  to  Alberico  Gentili  in  the 
church  o  St  Helen  near  the  spot  where  he  and  his 
father  were  buried. 

"  (2)  To  contribute  towards  the  expense  of  the  republication 

*  It  may  be  mentioned  that  a  tribute  to  the  genins  of  Gentili  is  to  be  found 
in  the  learned  judge's  C0mmentarus  on  IntertuMonal  Law^  1854  ed. — Ed. 
t  An  Honorary  Vice-President  of  the  Association. 
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by  the  Oxford  University  Press  of  the  De  Jure  BelU 
under  the  learned  editorship  of  Professor  Holland. 

^The  tablet  was  unveiled  by  Prince  Leopold  at  St  Helen's 
Giurch  on  July  7,  1877,  when  a  short  address  was  delivered 
by  me,  and  speeches  were  made  by  the  Prince,  the  Italian 
ambassador  and  others. 

"  I  return  from  this  little  digression,  jirhich  I  hope  will  be 
thought  neither  wholly  uninteresting  nor  inappropriate  to  the 
occasion,  to  the  main  subject  of  the  present  address,  and  first  with 
respect  to  public  international  law. 

"The  Violence,  oppression  and  sword-law*  which,  to  borrow 
Milton's  language,  have  prevailed  in  part  of  Europe  during  the 
last  quarter  of  a  century  ought  not  to  shake  our  reliance  on  the 
true  principles  of  that  law. 

^There  always  have  been,  and  always  will  be, a  class  of  persons 
who  deride  the  very  notion  of  mtemational  law,  who  delight  in 
scoffing  at  the  jurisprudence  which  supports  it,  and  who  hold  in 
supreme  contempt  the  position  that  a  moral  principle  lies  at  its 
root 

'*  The  proposition  that,  in  their  mutual  btercourse,  states  are 
bound  to  recognize  the  eternal  obligations  of  justice  apart  from 
considerations  of  immediate  expediency  they  deem  stupid  and 
ridiculous  pedantry.  They  point  triumphantly  to  the  instances  in 
which  the  law  has  been  broken,  in  which  might  has  been  substi- 
tuted for  right,  and  ask  if  Providence  is  not  always  on  the  side  of 
the  strongest  battalions.  '  Let  our  strength/  they  say, '  be  the  law 
of  justice,  for  that  which  is  feeble  is  found  to  be  nothing  worth.'* 

"fint,  in  truth,  these  objections  are  as  old  as  they  are  shallow. 
''Nier  r existence'  (says  Mr.  Franck,  in  his  Discours-  du  94 
dkembre^  iStt)  ^d*un  droit  intematumal^  iest  nier  simplemeni 
^existence  du  droit;  car  far  quel  miracle  ce  qui  est  juste  ou  injuste 
^  regard  d*un  homme  ne  k  serait-il  pas  d  thgard  d'une  riunion 
d'Aommes  vivant  sous  les  nUmes  loiSy  ^est-A-^ire^  d  r^ard  dune 
nation  t'  The  objectors  leave  untouched  the  fact  that  there  is, 
after  all,  a  law  to  which  states,  in  peace  and  war,  appeal  for  the 
*   Wisdom  of  Solomon^  c.  ii,  v.  II, 
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justification  of  their  acts,  that  there  are  customs  and  usages 
generally  recognized,  that  there  are  writers  whose  exposition  of 
that  law  has  been  stamped  as  impartial  and  just  by  the  great 
family  of  states,  that  they  are  only  slighted  by  those  upon  whose 
crimes  they  have  by  anticipation  passed  sentence,  that  municipal, 
as  well  as  international,  law  is  often  evaded  and  trampled  down, 
but  exists  nevertheless^  and  that  states  cannot,  without  danger  as 
well  as  disgrace,  depart  in  practice  from  doctrines  which  they 
have  professed  in  theory  to  be  the  guide  of  their  relations  with  the 
conmionwealth  of  Christendom* 

"  The  axiom  of  the  illustrious  Grotius,  *  PoptUus  jura  natura 
gentiumque  violans  sua  quoque  tranquillitaiis  in  posterum  reseindii 
munimmta^  remains  as  true  to-day  as  when  it  was  written  by  its 
great  author  more  than  two  centuries  ago. 

*'  The  precedents  of  crime  no  more  disprove  the  existence  of 
international,  than  of  civil,  law.  The  necessity  of  justice  to  the 
existence  of  society  is  not  denied,  but  it  is  not  more  obvious  than 
the  necessity  of  justice  to  the  intercourse  of  states — ^the  society 
of  societies.  ^  Justice,'  said  Mr.  Burke,  who  said  all  things  well, 
'*•  is  the  great  concern  of  mankind' 

*'  There  never  was  an  epoch  in  which  the  lives  of  states  and 
of  the  individuals  who  compose  them  were  so  incapable  as  at 
present  of  isolation  and  so  necessarily  brought  into  mutual  com- 
munication and  contact  The  powers  of  lomocotion,  transport 
and  communication  are  so  marvellously  increased  and  increasing 
that  exclusive  insularity,  with  the  maxims  of  public  national  law 
appertaining  to  it,  has  become  impossible.  Witness  the  great  alter- 
ations recently  effected  in  the  legislation  of  England,  once  the  great 
champion  of  exclusive  nationality,  respecting  naturalization  and 
extradition.  The  agencies  of  steam  and  telegraphy  are  binding 
together  the  extremest  parts  of  the  globe  in  a  manner  which  the 
immediate  ancestors  of  those  now  alive  would  have  considered  as 
much  a  tale  of  fiction  as  any  story  m  the  Arabian  Nights'  Enter- 
tainments. And  not  the  least  important  consequence  of  this  new 
order  of  things  is  to  render  the  better  culture  of  this  branch  of 
jurisprudence  a  paramount  necessity.      It  is  no  longer  competent 
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to  any  state  to  refuse  to  take  cognizance  of  foreign  laws  and  the 
foreign  administration  of  justice.  The  life  of  civilized  man  seems 
to  be  necessarily  brought  into  contact  with  the  legislation  and  the 
lav  of  various  countries,  and  it  seems  hardly  too  much  to  say 
that  he  has  a  right  to  know  by  which  of  these  legislations  and 
laws  his  person,  his  acts  and  the  facts  which  affect  his  jural 
position  are  to  be  determined.  No  state  can  or  would  desire  to 
confine  the  liberties  of  its  subjects  within  its  own  territorial  limits. 
Its  subjects  become  sojourners  or  domiciled  in  another  territory ; 
they  enter  into  engagements  and  obligations  which  are  contracted 
in  one  place,  relaxed  in  another  and  executed  or  extinguished  in 
a  third. 

^  Now  it  clearly  concerns  the  general  interests  of  humanity  and 
the  administration  of  justice  that  so  far  as  possible  the  rights 
acquired  by  individuals  shall  be  governed  by  the  same  principles, 
when  they  are  brought  under  the  consideration  of  the  legislature 
or  judicature  of  different  states. 

"There  should  be  a  harmony  and  not,  though  we  are  familiar 
with  the  expression,  a  conflict  of  laws.  It  was  as  characteristic  of 
the  great  German  jurist  Savigny  to  consider  this  subject  of  private 
intemarional  law  from  the  former,  as  it  was  of  the  great  American 
jurist  Story  to  consider  it  from  the  latter,  point  of  view. 

''Private  international  law,  no  less  than  public  international 
law,  requires  for  its  development  the  existence  of  independent 
states ;  and  the  acquired  rights  of  the  individual  ought  not  to  be 
subject  to  alteration  and  change,  because  judiciary  action  may  be 
invoked  for  their  protection  in  this  or  in  that  state.  There  is  a 
law,  or,  if  I  may  use  the  expression,  a  master  principle,  to  the 
imferium  of  which  they  are  naturally,  and  by  the  reason  of  the 
thing,  subject ;  and  this  ought  to  be  recognized  by  the  foreign, 
as  well  as  the  domestic,  tribunal.  There  is  a  great  difficulty,  no 
doubt,  in  deciding  what  this  law  should  be,  and  to  what  state  it 
is  competent  to  declare  what  this  law  shall  be.  It  is  often  said, 
and,  with  certain  qualifications,  not  unjustly  said,  that  the  adoption, 
by  a  state,  of  a  foreign  law  is  a  question  of  international  comity  or 
courtesy.     But  this  does  not  mean  that  a  state  has  a  moral  right 

D   2 
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to  disregard  the  foreign  law  to  which  the  jural  relation  is  properly 
subject,  or  where,  to  use  the  expression  of  Savigny,  it  has  its  true 
seat.  It  is  not  morally  competent  to  a  state  to  create,  as  it  were» 
a  new  right,  instead  of  simply  protecting  in  its  legitimate  con- 
sequences the  right  already  in  existence. 

^  All  sovereign  authority  is  founded  upon  two  principles,  that  of 
territory  and  that  of  nationality. 

*^  It  is  accordingly  as  the  jural  relations  of  a  particular  right 
appertain  to  territory  or  nationality  that  the  law  to  which  that 
right  is  subject  should  be  ascertained.  Let  it  not  be  thought  that 
this  doctrine  would  trench  upon  or  weaken  the  jurisdiction  or 
authority  of  independent  states. 

"It  does  not  require  them  to  part  with  one  jot  of  that 
authority,  it  fully  recognizes  their  equality  and  their  exclusive 
competence  to  make  and  to  enforce  the  law  within  their  own 
territorial  limits;  but  it  calls  upon  them,  as  it  were,  to  lift  up 
their  hearts  and  take  an  enlightened  and  broad  view  of  their 
duties  as  members  of  the  great  commonwealth  of  states.  The 
great  cause  of  social  order  is  to  be  upholden  by  them,  and,  while 
they  institute  different  laws,  they  ought  to  respect  in  their  own 
territory  rights  acquired  in  a  foreign  state  and,  for  this  ptirpose,  to 
seek  out  and  adopt  as  their  own  the  law  which  would  naturally 
govern  the  jural  relation  in  question.  It  is,  in  fact,  a  matter  of 
reciprocal  concession,  of  reciprocal  advantages  and  mutual 
interests, '  mutua  vidssifudinis  ohtentus ' — *  ob  redprocam  utUitatem^ 
for  the  sake  of  doing  justice  and  not  of  the  abandonment  of 
national  independence  or  competence.  *  Usu  exigente'  (to  borrow 
the  language  of  the  Institutes),  '  et  humanis  necessitaiibus^  genies 
humana  jura  quadam  sibi  amsHtuerunt' ^  The  highest  duty  of 
the  state  is  to  make  natural  right  triumphant  or,  as  the  French 
say,  *  la  realisation  du  droit* 

"  The    Code  Napolkon  erred  grievously  against  this  doctrine, 

when  it  drew  a  distinction  between  the  civil  rights  and  the 

natural  rights  of  the  foreigner,  den3ring  him  the  enjoyment  of 

the  former  rights,  except  when  secured  by  a  treaty  of  reciprocity. 

*  L.  I,  t.  ii,  2. 


(   n  ) 

At  the  same  time,  it  appears  to  me  necessary  to  bear  in  mind 
the  distinction  between  the  concessions  of  international  comity 
and  the  obligations  oi  international  law. 

"  In  some  of  the  observations  which  follow  I  may  be  pardoned 
for  repeating  what  I  have  elsewhere  written. 

'*  *'  Ddnior^  says  the  Roman  Law,  *  inteiUgitur  is  a  quo  invito  exigi 
pecunia  poUst'  One  state  may  be  lawfully  compelled  by  force  to 
pay  its  debt  to  another  member  of  the  community  of  states. 
But  the  concession  of  comity  may  not  lawfully  be  exacted  by 
force.  And  from  the  same  authority  is  derived  the  maxim  so 
often  cited  on  the  subject,  *  Extra  territorium  Jus  dicenti  impune 
nmparetur^^ 

"The  writer  upon  international  law  is  bound  to  draw  the 
distinction  which  has  been  mentioned  between  comity  and  law. 
But  having  done  so,  and  shown  on  what  terms  comity  is  admitted 
to  govern  the  jural  relations  of  the  subjects  of  different  states,  he 
may,  and  ought  to,  insist  that  the  jus  genHuntj  like  the  jus  inter 
gnUes^  is  built  upon  the  hypothesis  of  a  common  law  for 
a  conmionwealth  of  states  t — ^sub  diversitate  judicum  una 
jitstitia.*X  And  as  the  national  jurist  endeavours  to  apply  rules 
of  justice  to  cases  which  come  in  contact  with  different  laws 
of  different  independent  portions  or  provinces  of  one  integral 
state,  so  ought  the  international  jurist  to  consider  cases  which 
come  in  contact  with  the  laws  of  different  states  of  one  common- 
wealth and  to  apply  the  like  rules  of  justice.  To  both  the 
remark  of  Pascal  is  equally  applicable,  '  Plaisante  justice  qtiune 
fioihre  ou  une  montagne  borne \*^  or,  as  it  is  admirably  put  by 
Cicero, '  Qui  autem  avium  rationem  diamtesse  habendam^  extemarum 
negant^  hi  dirimunt  humani  generis  societaiem.*  \\  It  is  true  that 
the  national  jurist  may,  with  respect  to  different  portions  of  one 
state,  invoke  the  sanction  and  enforcement  of  a  common  superior, 
while  the  international  jurist  cannot  do  this,  for  states  have  no 
common  superior;  but  he  finds  a  practical  substitute  in   the 

*  Dig.  L  ii,  t  ii,  s.  20.  t  Savifpty,  R.  R,,  viii,  ss.  348,  349, 

X  Cassiodorus,  as  cited  by  MiitUz^  Manuel  des  Consuls,  i,  162. 
I  Pmsiesj  art  vi,  s.  8b  |i  De  Off.^  lib.  iii,  c.  vi. 
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pressure  of  the  necessities,  and  mutuality  of  the  exigencies,  of 
states.  Every  invention  of  man  and  the  age  teems  with  such 
devices,  which  renders  more  easy  and  more  quick  the  intercourse 
of  the  subjects  of  different  states,  increases  this  pressure  and 
strengthens  this  mutuahty.  To  treat  the  foreigner  and  the  native 
as  entitled  to  a  like  measure  of  justice  has  become  the  manifest 
interest,  as  it  has  ever  been  the  clear  duty,  of  states.  The  vision 
of  the  great  statesman  and  orator  does  not  appear  incapable  of 
practical  fulfilment  to  the  Christian  jurist,  who  sees  how  mar- 
vellously time  and  space  are,  relatively  to  the  past,  annihilated, 
and  how  the  remotest  corners  of  the  earth  are  becoming  knit 
together  by  agencies  unknown,  undreamt  of,  by  antiquity.  The 
day  may  not  be  far  off  when  civilized  man,  wherever  he  goes, 
^sese  non  unius  circumdcUum  mcsnibus  Iodised  civem  totius  mundi^ 
quasi  unius  urbis,  agnoverit,** 

"  Nevertheless,  there  are  exceptional  restrictions  which  limit,  in 
a  commonwealth  of  states,  the  application  of  this  principle  of  a 
common  law.  They  grow  out  of  the  reason  and  nature  of  the 
thing.  In  every  state  there  are  various  kinds  of  laws  the  special 
nature  of  which  is  not  in  harmony  with  this  principle. 

**To  define  the  limits  of  these  exceptional  restrictions  is  among 
the  most  difficult  tasks  which  can  be  imposed  upon  the  jurist 

*'  These  exceptional  restrictions  partake  of  a  political  and  of 
a  moral  and  religious  character ;  for  international  comity,  like 
international  law,  can  only  exist  in  its  lowest  degree  among 
independent  states,  in  its  next  degree  among  independent 
civilized  states,  and  in  its  highest  degree  among  independent 
Christian  states.  There  is  a  third  class  of  these  exceptional 
restrictions,  namely,  laws  of  a  stringent,  positive,  character, 
which  are  the  peculiar  growth  of  the  peculiar  institutions  of  a 
foreign  state — an  exotic  incapable  from  its  nature  of  being 
transplanted  into  a  strange  soil.  Under  these  three  categories 
it  would  seem  that  all  these  exceptional  restrictions  may  be 
classed. 

**  First,  with  respect  to  those  of  a  political  character. 

*  CkfrOf  de  I^gibtts^  p.  i,  c.  xx,  166. 
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"The  law  of  the  foreign  state  cannot  be  admitted  into  another 
state,  if  it  be  contrary  to  any  fundamental  or  constitutional  law  or 
usage  of  that  state. 

**  Under  this  head  are  included  the  following  propositions  : 

"  I.  That  the  foreign  law  be  not  incompatible  with  the  safety 
of  the  state. 

''2.  That  it  be  not  prejudicial  to  the  public  interest  of  the  state. 

^  Under  this  head  may  also  be  mentioned  the  universal  rule 
that  one  state  will  not  administer  within  its  territory  the  criminal 
law  of  another.  It  will  be  interesting  to  observe  how  the 
generality  of  this  proposition  has  been  qualified  by  treaties  on 
the  subject  of  extradition  and  the  practice  of  states  thereupon. 

"Secondly,  with  respect  to  exceptional  restrictions  arising 
from  moral  and  religious  considerations,  no  foreign  law  which 
enjoins  or  sanctions  an  institution,  custom  or  practice  at  variance 
with  the  immutable  laws  of  right  written  by  the  finger  of  God 
on  the  heart  of  man  *  or  with  those  which  have  been  the  subject 
of  his  express  revelation  can  be  admitted  into  a  Christian  state. 

**With  respect  to  the  exceptional  restriction  arising  from 
considerations  of  the  stringent  positive  character  of  the  foreign 
law,  a  law  of  this  character,  the  peculiar  growth  of  accidental 
circumstances,  alien  to  the  feelings,  habits  and  laws  of  the  state 
which  would  have  to  enforce  it,  has  no  claim  to  be  admitted  on 
the  ground  of  comity,  concerning  which,  in  such  a  case  as  this, 
the  rule  of  Huberus  is  sound,  *  QuaUnus  sine  prajudicio  indul- 
gentium  fieri  potest,^  t 

''A  case  may  also  be  imagined,  not  only  where  there  is  a 
conflict  between  the  laws  of  the  foreign  state  and  of  the  state 
of  the  forum^  but  also  where  it  is  a  matter  of  doubt  which  should 
prevail  In  such  a  case  a  tribunal  of  the  North  American 
United  States  %  has  declared  itself  strongly  in  favour  of  the  law 

•  •*  Pacta  qua  contra  leges  constitutwnesque^  vel  contra  bonos  tnores^  fittnt 
nuiiam  vim  habere  induhitati  juris  est*^ — Cod.^  1.  ii,  L  iii,  s.  6. 

"  Pacta  qua  turpem  causam  continent  non  sunt  observanda^^ — Dig.y  I.  ii,  t. 
xiv.  27,  4. 

t  De  Conflict.  Leg,^  lib.  i,  tit.  ii,  s.  2. 

X  story,  s,  28. 
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of  the  actual  forum.  Probably  such  a  case  would  be  of  very 
rare  occurrence,  but  the  principle  of  such  a  decision  appears 
very  questionable.* 

"  The  foregoing  categories  appear  to  comprise  the  principles 
ivhich  regulate  the  application  and  restrain  the  enforcement 
of  foreign  laws  according  to  the  comity  of  states,  whether 
that  comity  be  administered  in  courts  of  justice  or  by  acts  of 
the  executive  or  of  administrative  authorities.  Many  illustrations 
of  the  possible  application  in  practice  of  the  restrictions  may 
be  imagined. 

"For  instance — ^no  Christian  nation  could  be  expected  to 
tolerate  polygamy  or  incest  within  its  territory,  because  the 
persons  practising  it  were  subjects  of  a  country  which  permitted 
such  connections.  Nor  could  a  Christian  nation  whose  law 
regarded  certain  marriages  as  incestuous,  which  other  Christian 
nations  sanctioned,  be  required  to  recognize  the  validity  of  such 
marriages  in  the  cases  of  its  own  subjects,  though  celebrated  in 
a  country  which  permitted  thenL 

<<  No  country  which  held  the  status  of  slavery  to  be  abomin- 
able and  unwarranted  by  the  laws  of  God  and  man  (as  most 
Christian  nations  do  at  this  moment)  would  allow  any  title  to 
property  of  this  description  to  be  set  up,  or  any  legal  consequences 
to  be  drawn  from  it,  within  her  dominions. 

'^  Again,  no  state  can  be  expected  to  enforce  the  execution  of 
any  law  which  offends  the  religious  feeling  of  the  community — 
such,  for  instance,  as  the  law  that  the  descendants  of  the  Jew 
who  had  been  converted  to  Christianity  should  be  excluded  from 
the  right  of  succession  ab  intestatOy  or  such  as  the  old  Irish 
Popery  Laws,  branded  with  deserved  infamy  in  the  immortal 
writings  of  Burke.  With  respect  to  the  revenue  laws — 
'  Unfortunately  (Story  observes,  s.  245),  from  a  very  questionable 
subserviency  to  mere  commercial  gains,  it  has  become  an  es- 
tablished formulary  of  the  common  (he  means  the  English  and 

*  The  mischievous  extent  to  which  this  doctrine  may  be  easily  poshed 
appears  in  the  decision  of  the  Louisiana  tribunal  in  Olivier  v^  TomneSy  2 
AfarUtti  {Anur,)  Reports^  N.  S.,  93. 
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American)  law  that  no  nation  will  regard  or  enforce  the  revenue 
laws  of  any  other  country,  and  that  the  contracts  of  its  own 
subjects,  made  to  evade  or  defraud  the  laws  or  just  rights  of 
foreign  nations,  may  be  enforced  in  its  own  tribunals.  Sound 
morals  would  seem  to  point  to  a  very  different  conclusion.' 

^No  state  would  allow  a  foreigner  to  do  any  act  with  respect 
to  another  foreigner  of  the  same  nation,  which  act  would  violate 
the  law  of  the  state,  though  permitted  by  the  law  of  their  own 
land.  No  foreigner,  for  instance,  would  be  allowed  to  inflict  any 
chastisement  or  cruelty  upon  his  wife  or  any  member  of  his 
&mily  or  suite,  because  such  chastisement  or  cruelty  would  be 
authorized  by  the  law  of  the  foreigner's  native  country. 

"The  foregoing  cases  relate  principally  to  the  question  of 
allowing  the  operation  of  foreign  laws  at  variance  with  the 
religion  or  morality  of  the  state.  There  are  others  in  which  the 
application  of  these  laws  is  denied,  because  injurious  to  the 
public  policy  of  the  nation. 

"Thus,  Great  Britain  and  the  United  States  of  North  America 
once  considered  the  allegiance  of  native  subjects  as  indelible  and 
vould  not  allow  them  so  to  incorporate  themselves  with  another 
nation  as,  in  the  event  of  war  breaking  out  between  the  country 
of  their  domicil  and  that  of  their  birth,  to  allow  them  to  bear 
aims  against  the  latter. 

"If  a  state,  upon  grounds  which  are  supposed  to  concern 
the  welfare  and  safety  of  the  constitution,  impress  a  personal 
incapacity  upon  its  sovereign,  or  its  subject,  to  enter  into  a 
contract  of  a  particular  description,  that  state  will  not  hold 
valid  such  a  contract  because  it  was  executed  in  a  foreign  land, 
according  to  the  municipal  law  of  which  it  was  legal  and 
binding.  England  by  the  Royal  Marriage  Act  impressed  a 
personal  incapacity  upon  certain  members  of  the  Royal  Family 
to  contract  a  marriage  except  under  certain  conditions,  and  the 
tribunals  of  this  country  refused  to  recognize  a  marriage  duly  and 
l^ally  contracted,  according  to  ihelex  loci  cmtracti^y  by  a  member 
of  that  family  in  a  foreign  land,  but  with  respect  to  which  these 
conditions  had  not  been  fulfilled.  England  has  also,  by  the  express 
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provisions  of  a  statute,  *  rendered  it  unlawful  for  any  of  her 
subjects,  *  wheresoever  residing/  to  be  the  possessor  or  jpurchaser 
of  a  slave  even  in  any  state.  Upon  this  subject  also  an  indelible 
personal  incapacity  is  by  this  law  impressed  upon  the  Englishman, 
and,  though  the  penalty  of  infringing  it  cannot  be  inflicted  upon 
him  while  he  is  resident  in  a  state  which  permits  slavery,  it  will 
reach  him  whenever  he  comes  within  the  jurisdiction  of  England. 

"  But  where  these  exceptional  restrictions  do  not  apply,  a 
state  can  then  (to  borrow  the  phrase  of  Vattd)  perform  an 
office  for  another  nation  without  neglecting  its  duty  towards 
itself,  or,  rather,  comity  then  assumes  the  character  of  jus 
gmtium  privatum;  the  general  principle  of  which  cannot  be 
more  happily  conveyed  than  in  the  language  already  referred  to 
of  Lord  Stowell's  celebrated  judgment  in  Dalrymple  v,  DalrympU^ 
where,  deciding  upon  the  validity  of  a  Scotch  marriage  in  an 
English  court,  he  said :  '  Being  entertained  in  an  English  court,  it 
must  be  adjudicated  according  to  the  principle  of  English  law 
applicable  to  such  a  case.  But  the  only  principle  applicable  to 
such  a  case  by  the  law  of  England  is,  that  the  validity  of  the 
marriage  rights  must  be  tried  by  reference  to  the  law  of  the 
country  where,  '\^  they  exist  at  all,  the>'  had  their  origin.  Having 
furnished  this  principle,  the  law  of  England  withdraws  altogether 
and  leaves  the  legal  question  to  the  exclusive  judgment  of  the 
law  of  Scotland' 

"  It  should  be  observed  that  this  branch  of  jurisprudence  has 
been,  and  is  being,  scientifically  developed  by  judges  and  by  jurists. 
It  is  also  a  matter  for  rejoicing  that  it  has  escaped  the  Procrustean 
treatment  of  positive  legislation  and  has  been  allowed  to  grow  to 
its  fair  proportions  under  the  influence  of  that  science  which  works 
out  of  conscience,  reason  and  experience  the  great  problem  of 
civil  justice. 

^  A  code  of  international  law,  if  it  is  ever  to  be  effected,  must  be 

"  '  not  the  hasty  product  of  a  day, 
But  the  well-ripened  fruit  of  wise  delay,' 

the  result  of  a  concurrence  of  the  free  will  of  independent  states, 
•  6&  7  Vict.,  C.98,  s.  I. 
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and  not  the  creature  of  despotic  order  or  separate  legislation.  It 
must,  in  fact,  be  the  consequence  of  diplomatic  negotiation  and 
treaty. 

*^  There  is,  perhaps,  no  more  remarkable  instance  of  the  in* 
coiporation  of  international  into  public  law  than  the  case  of  the 
ambassador. 

"  The  whole  law  with  respect  to  his  rights  and  privileges  has  been 
taken,  avowedly,  in  England  as  well  as  in  other  countries,  from* 
the  writings  of  international  jurists. 

^'  The  judge,  indeed,  as  is  often  said,  is  not  a  legislator,  but,  in 
dischaiging  the  necessary  duty  of  interpretation,  he  is  sometimes, 
as  he  was  in  this  instance,  obliged,  practically,  to  become  one. 

"  The  various  subjects  chosen  for  discussion  upon  this  occasion 
appear  to  me  very  interesting ;  but  I  much  desiderate  one  that 
does  not  appear  in  the  catalogue,  that  is,  the  law  as  to  marriage, 
coQsidered  from  an  international  point  of  view. 

"The institution  of  marriage  is,  even  more  than  that  of  propert}% 
the  foundation  upon  which  the  fabric  of  social  order,  in  every 
civilized  country,  is  built  The  ruling  policy  of  all  wise  lawgivers 
and  statesmen  has  been  to  strengthen  and  protect  this  institution. 

"  It  has  been  universally  recognized  before  the  introduction  of 
Christianity  and,  of  course,  much  more  since  that  event,  that  upon 
the  law  relating  to  this  subject  the  security  of  the  state  and  the 
well-being  of  the  citizen  mainly  depend. 

"*  Horace,  often  as  wise  in  his  teaching  as  graceful  in  his  verses, 
told  us  long  ago  : 

'*  *  Oppida  coeperunt  munire  et  ponere  l^es, 
Ne  quis  fur  esset,  neu  latro,  neu  quis  adulter.' 

'^  It  is  with  sorrow  and  shame  that  I  express  my  opinion  that  the 
present  international  practice  and  law  with  respect  to  marriages  of 
foreigners  is  a  disgrace  to  Christendom. 

'^  The  tribunals  of  one  state  hold  that  the  capacity  of  a  person 
to  contract  marriage  depends  upon  the  law  of  his  domiciL  The 
tribunals  of  another  that  it  depends  upon  the  law  of  the  place 
where  the  contract  is  entered  into,  and  perhaps  a  third  state  has 


(     30    ) 

another  theory  upon  the  subject  And  sometimes  even  a 
different  rule  prevails  in  different  portions  of  the  same  empire. 

"  And  while  this  scandalous  conflict  of  law  exists,  the  holy  estate 
of  matrimony  is  weakened  and  degraded,  and  the  same  children 
are  treated  in  one  state  as  bom  in  wedlock  and  in  another  as 
bastards.  It  has  happened,  and  I  fear  not  unfrequently,  that  the 
marriage  of  an  English  wife  in  England  according  to  the  rites  of 
her  church  and  the  law  of  her  country  to  a  French  subject  is  not 
recognized  in  France,  and  the  English  wife  finds  that  her  marriage, 
which  was  valid  at  Dover,  is  invalid  at  Calais  on  account  of  the 
absence  of  some  formality  which  the  French  law  required,  and  of 
which  she  was  wholly  ignorant  Without  expressing  a  decided 
opinion,  whether  the  school  which  estimates  capacity  by  the  law  of 
the  domicil  or  that  which  estimates  it  by  the  law  of  the  place  of 
the  contract  be  preferable,  I  venture  to  express  a  hope  that  a 
general  rule  may  be  established  by  the  consent  of  nations,  to  the 
following  effect,  namely : 

**'  That  in  this  contract  of  contracts  marriage  before  a  civil  officer 
according  to  the  forms  and  with  the  delays  prescribed  by  the  civil 
law  of  the  country  where  it  is  celebrated  should  be  everywhere 
recognized  as  valid.  The  condition  of  the  delays  would  have  the 
effect,  as  it  has  had  by  recent  legislation  in  Scotland,  of  preventing^ 
the  evasion  by  foreigners  of  the  law  of  their  own  country. 

"  At  all  events,  an  experiment  might  be  made  by  treaty  between 
two  states,  fortified  by  the  necessary  legislation;  and  if  that 
experiment  were  successful,  the  remedy  might  be  further  extended. 
The  conflict  of  laws  respecting  marriage  arises  in  an  even  more 
serious  shape  upon  the  subject  of  divorce,  upon  which  I  cannot  at 
present  enter,  but  which  might,  at  least  as  between  states 
recognizing  divorce,  be  remedied  by  a  similar  treatment 

'^  It  would  exceed  the  bounds  of  my  duty  upon  this  occasion  to 
enter  upon  any  of  the  special  subjects  selected  for  discussion. 
They  may  be  safely  left  to  the  able  hands  to  which  they  are 
entrusted. 

'^  My  task,  therefore,  approaches  its  end*  I  wish  that  I  could 
have  had  more  leisure  to  devote  to  it  and  to  render  it  worthier  of  the 
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occasion ;  but  am  convinced  that  it  will  meet  with  an  indulgent 
reception,  more  especially  as  I  did  not  seek  or  take  upon  myself 
the  distinguished  honour  of  addressing  you,  but  consented  to  do  so 
at  the  request  of  the  Executive  Council  of  this  Association.  But, 
whatever  defects  my  address  may  have,  it  has  been  my  object  in 
this,  as  in  other  writings,  to  make  a  humble  contribution  to  the 
previously  existing  proof  that  states,  as  well  as  individuals,  of 
which  they  are  the  aggregate,  have  in  their  collective  capacity  a 
sphere  of  duty  assigned  to  them  by  God.  I  have  endeavoured, 
however  feebly,  here  as  elsewhere,  to  forward  the  great  argument 
that  there  are  international  rights  and  international  duties  and 
therefore  international  laws,  and  that  every  work  which  tends  to 
procure  recognition  of  these  laws  and  to  show  by  history,  by 
reason  and  by  authority  that  the  interest  and  the  duty  of  states 
are  one  confers  some  benefit  upon  the  commonwealth  of 
nationSb 

"  Plato,  in  his  immortal  work,  the  Republic,*  long  ago  observed : 
*SuHuof  op  &FJ|p  Siiccuac  woX€(i»9  Kor  avro  ro  r^c  hMouHruvq^  cl8o«  oM^ 
lumu,  dAX'  ofUHos  Scrrcu.'  (*  The  just  man,  so  iar  as  justice  is 
concerned,  differs  in  nothing  from  the  just  state.') 

'*  *  Neque  enim^  says  St  Augustine, '  aliunde  beata  dvitas^  aliunde 
homoJ 

''But  time  would  fail  me  to  enumerate  the  illustrious  men  who 
have  upheld  this  doctrine  and  handed  in  turn  the  lamp  of  life  to 
their  successors.  Let  me  conclude  in  the  unrivalled  language 
which  clothed  the  deep  thought  of  Hooker : 

" '  Of  law  no  less  can  be  said  than  that  her  seat  is  the  bosom  of 
Cod,  her  voice  the  harmony  of  the  world;  all  things  in  heaven 
and  earth  do  her  homage,  the  very  least  as  feeling  her  care,  the 
greatest  as  not  exempted  from  her  power ;  both  angels  and  men 
and  creatures  of  what  condition  soever^  though  each  in  different 
sort  and  manner,  yet  all  with  uniform  consent,  admiring  her  as  the 
mother  of  their  peace  and  joy '  "  f* 

*  Lib.  iv,  c.  xi.  t  Hooker^  Eecl,  FoLj  cb.  i. 

E 
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Vote  of  Thanks  to  the  President. 

A  vote  of  thanks  to  Sir  Robert  Phillimore  for  his  eloquent, 
interesting  and  instructive  address,  proposed  by  Sir  Travers 
Twiss,  Q.C.,  D.C.L.,  F.R.S.,  of  London,  and  seconded  and 
supported  by  Mr.  Henry  Richard,  M.P.,  of  London,  and  the  Hon. 
S.  B.  RuGGLES,  Delegate  of  the  New  York  Chamber  of  Commerce, 
was  passed  by  acclamation. 

Sii  Robert  Phillimore  duly  acknowledged  the  compliment 

Minutes  of  the  Sixth  Annual  Conference* 

The  Minutes  of  the  Frankfort  meeting  were  laid  upon  the  table 
by  Mr.  Oliver  Smith,  of  London,  Honorary  Intemational 
Secretaiy,  who  moved : — 

"  That  the  minutes  of  the  Conference  held  at  Frankfort-on-the- 
Main  in  1878  be  gathered  to  the  archives  of  the  Association." 

This  was  seconded  by  Dr.  T.  Spinks,  Q.C,  of  London,  and 
resolved  by  the  Conference. 

Report  of  the  Council  for  the  year  1878-9. 

Mr.  H.  D.  Jencken,  of  London,  Honorary  General  Secretary, 
presented  the  report  of  the  Council  for  the  past  year,  signed  by 
Sir  TRAVtRS  Twiss,  as  Chairman  of  the  Executive  Council  This 
document  described  the  progress  made  since  the  Frankfort  Con- 
ference, as  appearing  more  at  large  in  the  reports  of  the  various 
committees,  and  announced,  besides  the  accession  of  116  ordinary 
members,  the  addition  of  the  following  names  to  the  list  of  officers  : 
Honorary  Vice-Presidents :  His  Excellency  the  Marquis  TsftNG, 
Chinese  Minister  at  the  Court  of  St  James's,  and  His  Excellency 
Masataka  Kawasse,  late  Japanese  Minister  at  the  Italian  Court ; 
Vice-President:  M.  Boucher-Cadart,  Paris;  Members  of  the 
Council:  Professors  E.  R.  N.  Arntz  and  A.  Rivier,  of  the 
University  of  Brussels,  Mr.  C.  H.  E.  Carmichael,  Alderman 
S.  C.  Hadley,  Mr.  Charles  Meldon,  Q.C,  M.P.,  Mr.  J.  Horn 
Payne,  Dr.  W.  G.  F.  Phillimore,  the  Chevalier  O.  J.  Richter, 
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Consnl-Geneial  for  Sweden  and  Norway,  Dr.  F.  J.  Tomkins  and 
Mr.  Cornelius  Walford,  of  London,  Mr.  J.  H.  Fawcett,  H.B.M. 
CoQsal-General,  and  Mr.  Edwin  Pears,  of  Constantinople,  and 
Dr.  £.  N.  Rahusen,  of  Amsterdam ;  and  Assistant  Secretary : 
Mr.  Alexander  Scott,  of  London.  It  recorded  the  deaths  of  Sir 
William  Young,  Chief  Justice  of  Nova  Scotia,  and  Dr.  J.  P. 
Bredius,  Member  of  the  States-General  of  the  Netherlands  (to 
whom,  it  said,  the  Association  owed  a  large  share  of  its  earlier 
saccess),  Vice-Presidents,  and  Dr.  F.  M.  C.  Pfeiffer,  fonnerly 
Burgomaster  and  President  of  the  Senate  of  Bremen,  a  Member 
of  the  Council ;  also  of  Senator  Dr.  D.  B.  Adler,  of  Copenhagen, 
ordinary  member,  an  energetic  and  valuable  correspondent  It 
conveyed  the  thanks  of  the  Council  to  Dr.  V.  Marcus,  Syndic  of 
Bremen,  Honorary  Secretary  for  Germany,  for  an  elaborate 
separate  report,  drawn  up  by  him  for  the  German  members ;  and 
finally  it  stated  that,  owing  to  the  munificence  of  a  donor  who 
desired  to  remain  anonymous,  the  finances  of  the  Association  were 
in  a  very  flourishing  condition. 

The  report  being  in  print  in  the  hands  of  the  members  of  the 
Conference,  Mr.  C.  H.  Meldon,  M.P.,  moved,  seconded  by  Dr. 
T.  H.  Tristram,  Judge  of  the  Consistory  Court  of  London,  and 
il  was  resolved : — 

"That  the  report  of  the  Council  for  the  year  1878-9  be  taken 
as  read." 

Correspondence. 

Mr.  Oliver  Smith  read  to  the  Conference  a  letter  from  the 
Right  Hon.  Sir  Fitzroy  Kelly,  Lord  Chief  Baron  of  England, 
the  President  of  the  Association,  in  which  his  Lordship  expressed 
his  sorrow  at  being  compelled  by  advancing  age  and  failing  health 
to  resign  the  presidentship  of  the  Association,  a  letter  from  Mr.  £. 
DwYER  Gray,  M.P.,  Lord  Mayor  elect  of  Dublin,*  assuring  the 
Association  of  a  hearty  welcome  in  Dublin,  if  it  would  meet  there 
during  his  mayoralty,  and  letters  excusing  their  absence,  or  ex- 
♦  Cf.  p.  309,  post 

£    2 
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pressing  their  sympathy  with  the  objects  of  the  meeting,  from  the 
Right  Hon.  Earl  Cairns,  Lord  High  Chancellor  of  Great  Britain, 
the  Hon.  Baron  Pollock  and  the  Hon.  George  Denman,  Judges 
of  the  English  High  Court  of  Justice,  Sir  J.  Pauncefote,  the 
English  Legal  Under-Secretary  of  State  for  Foreign  Afiairs,  Profe&sor 
Sheldon  Amos,  of  the  University  of  London,  Mr.  David  Murray, 
of  Glasgow,  Mr.  J.  Hobson,  President  of  the  Sheffield  Chamber 
of  Commerce,  the  Hon.  M.  R.  Waite,  Chief  Justice,  and  the 
Hon.  S.  J.  Field,  a  Judge,  of  the  Supreme  Court  of  the  United 
States,  his  Excellency  the  United  States  Minister  in  London, 
the  Hon.  W.  C.  Endicott,  Judge  of  the  Supreme  Court  of 
Massachusetts,  the  Hon.  D.  D.  Field,  President  of  the  Frankfort 
Conference,  Mr.  C.  Simon,  of  Washington,  Dr.  F.  A.  P.  Barnard, 
President  of  Columbia  College,  N.Y.,  the  Hon.  C.  A.  Peabody, 
formerly  Chief  Justice  of  the  Supreme  Court  of  Louisiana,  the 
Hon.  W.  E.  Dodge,  Mr.  F.  R.  CouDERTand  Mr.  W.  R.  T.  Jones, 
of  New  York,  the  Hon.  K  S.  Tobey,  President  of  the  American 
Peace  Society,  and  Mr.  Folger,  of  Boston,  Mr.  Charles  Platt 
and  Mr.  H.  D.  Sherrerd,  Secretary  of  the  Board  of  Underwriters, 
of  Philadelphia,  Professor  D.  S.  Talcott,  of  Bangor,  Maine, 
Professor  L,  Goldschmidt,  of  the  University  of  Berlin,  Dr. 
MuMM  von  Schwarzenstein,  Oberburgermdster  of  Frankfort-on- 
the-Main,  Professor  H.  Thol,  of  the  University  of  Gottingen, 
Legal  Privy  Councillor  Dr.  O.  Gildemeister,  Burgomaster  and 
President  of  the  Senate  of  Bremen,  Professor  H.  E.  Guterbock, 
of  the  University  of  Konigsbeig,  Herr  A.  Cumrom,  President  of 
the  Hamburg  Chamber  of  Commerce,  Dr.  Oswalt,  of  Frankfort- 
on-the-Main,  Herr  M.  Ulrich,  General  Secretary  of  the  Inter- 
national Transport  Union,  Berlin,  Baron  Kem^ny,  Hungarian 
Minister  of  Commerce,  Baron  Max  von  Kubeck,  of  Lechwitz, 
Moravia,  Dr.  Leopold  Neumann,  of  Vienna,  Member  of  the 
HerrmhauSy  Dr.  Heinrich  Jaques,  of  Vienna,  Member  of  the 
Chamber  of  Deputies,  Herr  August  von  Albon,  President  of  the 
Naval  Board  of  Trieste,  Dr.  Ede  Kornyei,  of  Buda-Pesth,  the 
Chevalier  Dr.  C.  de  Scherzer,  Consul-General  of  Austria- 
Hungary  at  Leipsic,  his  Excellency  the  French  Ambassador  in 
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London,  Professor  Daniel  de  Folleville,  of  the  University  of 
Douai^  M.  A.  Lalande,  President  of  the  Chamber  of  Commerce, 
and  M,  A.  U.  Naudent,  Mayor,  of  Bordeaux,  M.  A.  G.  Grandval, 
President  of  the  Chamber  of  Commerce  of  Marseilles,  M.  A. 
Mallet,  President  of  the  Chamber  of  Commerce,  and  M.  Jules 
Siegfried,  Mayor  of  Havre,  M.  Henri  Bernhard,  President,  and 
M.  C.  Bourdon,  Vice-President,  of  the  Chamber  of  Commerce  of 
Lille,  M.  Henri  Becker,  of  Paris,  Honorary  Secretary  of  the 
French  Committee,  Professor  Wladimir  Besobrasoff,  of  the 
University  of  St  Petersburg,  Professor  Augusto  Pierantoni,  of 
the  University  of  Rome,  Member  of  the  Italian-  Chamber  of 
Deputies  and  Counsel  to  the  Italian  Foreign  Office,  Signor  £. 
Parodi,  Syndic  of  Genoa,  Senor  Don  Julian  de  Pastor, 
Madrid,  H.R,H.  the  Crown  Prince  of  Sweden  and  Norway,  Mr. 
K,  Olivecrona,  Stockholm,  Judge  of  the  Supreme  Court  of 
Sweden,  Mr.  Oscar  Dickson  and  Dr.  S.  A.  Hedlund,  Member 
of  the  Swedish  Parliament,  of  Gothenburg,  Professor  L.  M.  B. 
AuBERT,of  the  University  of  Christiania,  Mr.  C.  Jansen,  Mayor  of 
Quistiania,  his  Excellency  General  de  BDlow,  Danish  Minister  in 
London,  Mr.  C.  F.  I*  Mourier,  Chief  Justice,  Mr.  C.  S.  Klein, 
Judge,  of  the  Supreme  Court,  and  Mr.  N.  F.  Schlegel,  Judge  of 
the  Admiralty  Court,  of  Denmark,  Dr.  A.  Hindenburg  and  Mr. 
MoRiTz  G.  Melchior,  President  of  the  Chamber  of  Commerce, 
of  Copenhagen,  Dr.  Herman  Halkier,  Honorary  Secretary  of 
the  Danish  Committee,  M.  Ernest  Pictet,  President,  and  M.  A« 
TuRRENTiNi,  Member,  of  the  Grand  Council  of  the  Republic  and 
Canton  of  Geneva,  M.  Moise  VAtrriER,  President,  and  M.  A. 
Carteret,  Vice-President,  of  the  Council  of  State,  Geneva,  M.  A. 
BouRDiLLON,  President,  and  M.  Rivoire,  Vice-President,  of  the 
Administrative  Council,  Geneva,  Professor  Karl  Konig,  Bern, 
Professor  Chari.es  Brocher,  Geneva,  Dr.  Charles  Lemonnier, 
President  of  the  Ligue  Iniemaiionaie  de  la  Paix  et  de  la  Libertt^ 
Geneva,  M.  H.  Vernet,  Consul-General  of  the  Swiss  Republic  in 
London,  M.  £.  Cremers,  late  Dutch  Minister  of  Foreign  Affairs, 
Member  of  the  Second  Chamber  of  the  States-General  of  the 
Netherlands,  M.  F.  B.  Coninck-Liefsting,  Judge  of  the  Supreme 
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Court  of  the  Netherlands,  M.  P.  J.  Bachiene,  Councillor  of  State, 
and  Mr.  A.  A.  de  Pinto,  of  the  Hague,  M.  M.  H.  Insinger,  Presi- 
dent of  the  Chamber  of  Commerce  of  Amsterdam,  M.  M.  Mouchy, 
President  of  the  Chamber  of  Commerce  of  Rotterdam,  M.  J.  F. 
Mansvelt  Beck,  President  of  the  Chamber  of  Commerce  of  the 
Hague,  M,  C.  H,  Faider,  Councillor  of  State,  Brussels,  M. 
AuGUSTE  CouvREUR  and  M.  S.  Guillery,  Members  of  the  Belgian 
Chamber  of  Representatives,  Professor  E.  R.  N.  Arntz,  of  the 
University  of  Brussels,  M.  Li^opold  de  Wael,  Baurgmestre^  and 
M.  K  VAN  Peborgh,  of  Antwerp,  Dr.  Lapenna,  President,  and  the 
Hon.  John  Scott,  Judge,  of  the  International  Court  of  Appeal 
Alexandria,  M.  Villevaleix,  of  the  Haytian  Legation  in  London, 
and  others. 

The  Secretary  also  informed  the  meeting  that  two  of  the  most 
zealous  members  of  the  Association,  Dr.  Joseph  P.  Thompson,* 
of  Berlin,  and  Dr.  A.  J.  Hovy,  of  Amsterdam,  who  had  never 
before  failed  to  attend,  if  possible,  its  annual  gathering,  were  too 
ill  to  be  able  even  to  write. 


Regulations  for  the  conduct  of  business. 

Upon  the  motion  of  Mr.  Serjeant  Simon,  M.P.,  seconded 
by  Mr,  Joseph  Brown,  Q.C,  the  following  rules  for  the 
conduct  of  business  were,  after  some  discussion,  adopted  by  the 
Conference : 

1.  Every  speaker  shall  address  the  Conference  standing. 

2.  Not    more  than  twenty  minutes  shall  be  allowed   for 

the  reading  of  any  paper. 

3.  All  speeches  shall  be  limited  in  duration  to  fifteen  minutes, 

unless  an  extension  of  time  be  granted  by  the  Con- 
ference; no  one  shall  be  heard  more  than  once  upon 
the  same  subject,  except  in  explanation  or  reply. 

4.  A  written  copy  of  every  resolution  and  amendment  shall 

*  We  deeply  regret  to  say  that  this  most  assiduous  participator  in  the  labours 
of  the  Association  died  very  shortly  after  the  close  of  the  Conference. 
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be  handed  by  the  mover  to  the  secretary  keeping  the 
minutes. 
5.  Eveiy  member  may  use  his  own,  or  the  Eng^sh,  language. 

This  brought  the  proceedings  of  the  day  to  a  close  at  4  p.m. 

Tuesday,  la  August,  1879. 

The  Conference  assembled  for  the  transaction  of  ordinary 
business  at  11  a.m.  on  Tuesday,  the  12th  of  August,  1879. 

The  chair  was  taken  by  Su:  Travers  Twiss,  Q.C,  D.C.L., 
F.R.S.,  of  London,  a  Vice-President  of  the  Association. 

The  minutes  of  the  proceedings  of  the  opening  day  were  read 
and  confirmed. 

Copyright. 

Professor  Leone  Levi,  F.S.A.,  of  London,  read  a  paper  on 
"  International  Copyright :" 

"The  protection  of  literary  and  artistic  property  at  home  and 
abroad  is  a  measure  of  simple  justice  due  to  those  who  contribute 
laigdy  to  the  advancement  of  learning,  science  and  art  all  over 
the  world  Unlike  patents,  cop3rright  does  not  restrict  the  use 
of  human  ideas  and  thoughts ;  it  only  applies  to  the  language  in 
lUch  they  are  clothed,  to  the  plan  and  arrangement  in  which 
they  are  presented,  to  matters,  in  short,  which  reflect  the  personal 
diaiacteristics  of  the  author,  which  are,  in  a  special  sense,  his 
own,  and  the  restricted  use  of  which  does  not  hinder  human 
pn^ress.  Copyright  is  nowhere  granted  in  perpetuity.  Literary 
and  artistic  property,  though  fiilly  recognized  and  established  by 
municipal  law  as  the  product  of  human  genius  and  labour,  is,  with 
a  view  to  public  convenience,  and  for  sufficient  reasons,  restricted 
as  to  its  duration.  Perpetual  copyright  would,  in  most  cases,  be 
useless  to  the  author  and  his  representatives  and  would  unneces- 
sarily trammel  the  diflfusion  of  knowledge.  A  literary  production, 
moreover,  can  scarcely  be  said  to  be  the  absolute  creation  of  any 
one  individual    An  author  enters,  so  to  say,  into  a  noble  patri- 
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mony  of  learning,  the  common  stock  of  knowledge,  and,  though 
by  his  genius  and  research  he  succeeds  in  rearing  a  new  stracture, 
be  is  beholden  for  many  of  his  materials  to  those  who  left  the  rich 
legacy, 

"  Thus  narrowed  in  respect  to  matter  and  time,  copyright  is, 
nevertheless,  a  fit  recognition  of  literary  property,  and  in  an 
age  when  thoughts  and  ideas  are  communicated  with  un- 
exampled rapidity,  in  an  age  when  a  constant  interchange 
is  taking  place  of  the  products  of  learning,  art  and  industry 
between  all  countries  it  scarcely  befits  any  civilized  state  to  say 
that  the  rights  of  an  author  should  be  limited  to  the  narrow 
boundaries  of  his  own  nationality.*  The  excJusive  laws  of  former 
days,  the  Droit  d*Aubaine  and  the  Loi  de  DkiractwHy  were 
long  ago  expunged  from  the  statute-book.  The  courts  of  justice 
are  open  to  foreigners  and  natives  alike,  and  it  is  only  just  and 
fair  that,  if  I  possess  in  England  a  literary  property  over  my  own 
work,  I  should  be  able  to  follow  and  prosecute  the  invader  of  that 
property,  be  he  in  the  United  States  or  in  any  other  quarter 
of  the  world,  and  that  a  Frenchman  or  an  American  possessmg 
a  right  of  property  in  his  work  in  his  own  country  should 
be  entitled  to  the  protection  of  the  courts  here  in  the  same 
manner  as  any  Englishman.  For  my  part,  I  cannot  subscribe 
to  the  dicta  pronounced  in  the  English  Court  of  Chancery 
before  the  conclusion  of  international  copyright  treaties,  in  the 
Case  of  Delondre  v.  Shaw^\  *  that  the  Court  does  not  protect 
the  copyright  of  a  foreigner,'  and  in  the  case  of  Guichard  v. 
More^X  *  that  the  policy  of  our  law  recognizes  by  statutes, 
express  in. their  wording,  that  the  importation  of  foreign  inven* 
tions  shall  not  be  encouraged  in  the  same  manner  as  the  inventions 
made  in  this  country  and  by  natives.  This  is  founded  as  well 
upon  reason,  sense  and  justice,  as  it  is  upon  policy.'     Such 

*  Lord  John  Manners'  copyright  bill,  issued  on  the  day  on  which  the 
discussion  on  copyright  took  place  in  the  Conference,  proposes  to  give  to  the 
author  of  a  book  first  published  in  Her  Majesty's  dominions  the  copyright 
throughout  those  dominions,  whether  he  be  a  British  subject  or  not,  and 
whether  he  is  domiciled  or  resident  in  those  dominions  or  not. — £d. 
t  2  Simons,  337.  J  9  L.  J.,  Ch.,  227. 
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opinions  seem  to  me  illiberal  in  principle  and  founded  on  too 
restricted  a  view  of  the  right  of  property.  Literary  property  is 
as  sacred  as  any  other  description  of  property,  and  it  makes  no 
difference  whether  it  is  created  at  home  or  abroad.  If  so,  no 
need  should  there  be  of  international  copyright  in  order  to  admit 
foreign  literary  property  to  the  protection  of  the  courts.  Not  to 
recognize  the  right  is  vandalism.  It  is  piracy  which  no  civilized 
state  should  permit 

**R^arded  in  its  international  aspect,  the  question  presents 
^  greatest  difficulty  in  relation  to  states  using  the  same 
language,  yet  separated  in  territorial  jurisdiction.  When  Ger- 
many  was  divided  into  many  states,  Austria,  Wiirtemberg  and 
the  Grand  Duchy  of  Baden  were  great  centres  of  literary 
piracy.  Each  state  in  Germany,  being  then  independent  of  the 
others,  felt  itself  at  liberty  to  reprint  works  published  in  any 
other  state  in  the  same  mother  tongue,  as  beyond  the  pale  of 
legal  protection;  consequently,  pirated  editions^  printed  and 
published  under  the  law  of  another  state,  had  rather  an  advantage 
over  editions  printed  and  published  by  the  author  himsel£ 
Prussia  gave,  in  this  respect,  an  example  of  justice,  by  prohibit- 
ing the  sale  of  pirated  editions,  even  though  the  original  author 
or  editor  was  not  a  native  subject  But  the  other  states  did  not 
pursue  the  same  honest  course.  The  question  was  brought 
before  the  Congress  of  Vienna  in  1815,  and  it  remained  in  suspense 
until  1827,  when  Prussia  entered  into  special  treaties  on  the  sub- 
ject with  other  German  states.*  And  this  is  just  the  point  which 
divides  at  the  present  moment  the  United  Kingdom  from  the 
United  States  of  America.  Both  use  the  same  Anglo-Saxon  tongue. 
Both  consider  themselves  the  inheritors  of  a  literature  at  once 
rich  and  elegant,  the  possessors  of  the  same  classics  and  alike 
interested  in  the  preservation  and  development  of  their  language. 
The  older  sister  is  more  prolific,  more  inventive  and  more 
advanced  in  the  production  of  works  of  science,  literature  and 
art    The  younger  affords,  probably,  the  widest  scope  for  their 

*  See  Caeiisammlung  /iir  dU  JPreuss,  Slaaten^  1827  ;  Nbuv,  Recucil  de 
MarUtu^  t.  viii,  p.  294. 


(     40     ) 

diffusion.  Nevertheless,  there  is  no  mutual  recognition  of  literaiy 
rights  between  them.-  Consequently,  a  United  States  author 
publishing  a  work  first  in  the  United  States  has  no  right  of  pro- 
tection against  piracy  in  the  courts  of  justice  of  the  United 
Kingdom,  and  a  British  author  publishing  a  work  first  in  the 
United  Kingdom  has  no  loais  standi  before  the  American  courts. 
Surely  such  a  state  of  things  is  not  becoming  to  states  so  advanced 
in  civilization  and  so  friendly  in  their  relations.  It  is  not  creditable 
to  either  party.  Surely,  it  should  not  be  necessary  to  enter  into 
a  treaty  for  the  fiilfilment  of  a  simple  act  of  justice.  Lord  Chan- 
cellor Cairns,  in  the  case  of  Rautiedge  v.  Law^*  said :  *  The  aim  of 
the  legislature  is  to  increase  the  conmion  stock  of  the  literature  of 
the  country.'  But,  whatever  be  the  aim  of  the  statute,  its  principle 
is  that  it  recognizes  and  guarantees  literaiy  property,  and  it  is 
narrowing  that  principle  in  an  unjustifiable  manner  to  restrict  it  to 
literary  property  first  created  in  this  country.  A  more  liberal 
interpretation  of  the  act  would  render  international  treaties  on 
the  subject  superfluous,  at  least  for  the  recognition  of  the  right 
England,  however,  is  ready  to  concede  to  the  United  States  a 
perfect  right  of  property  in  American  literature,  if  they  will  only 
enter  into  a  treaty  as  other  states  have  done;  and  time  after 
time  the  British  government  has  made  representations  on  the 
subject  to  the  United  States  government,  but  without  effect 
The  British  government  has  complained  of  the  injustice  perpetrated 
upon  British  authors.  They  have  brought  forward  evidence 
showing  that  the  existing  system  discourages,  demoralizes,  emas^ 
culates  American  literature.  But  all  in  vain.  And  now,  having 
exhausted  every  kind  of  direct  negotiation,  England  may  well  ask 
a  verdict  on  the  question  from  this  international  tribunal  of 
jurists  and  publicists. 

*  "  What  is  it  that  the  United  States  allege  as  a  justification  against 
international  copyright?  They  deny  the  right  of  a  foreign  author 
to  the  exclusive  control  of  his  work  beyond  his  own  country. 
They  plead  that  copyright  would  enhance  the  cost  of  literature 
and  thereby  prove  a  barrier  to  the  diffusion  of  literature  and 
♦  L.  R.,  3  H.  L.,  loo. 
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learning  in  the  United  States.  Whilst  willing  to  remunerate  British 
authors,  they  refiise  to  recognize  the  right  of  the  publishing  trade 
in  England  or  to  be  hampered  by  their  mode  of  dealing.  But 
tbese  allegations  admit  of  a  ready  answer.  The  United  States 
government  grants  copyright  to  an  American  citizen.  Why  refuse 
the  same  protection  to  a  foreigner,  when  every  other  description  of 
foreign  property  is  scrupulously  protected  ?  The  granting  of  inter- 
national copyright  may  enhance  the  cost  of  foreign  literature,  at 
least  m  an  infinitesimal  degree.  But  is  it  not  right  that  it  should  ? 
Stolen  property  is  cheap,  but  it  is  illegal  I  deny,  however,  that 
mtemational  copyright  will  check  the  diffusion  of  literature  and 
learning  in  the  United  States,  for,  on  the  contrary,  it  is  certain  to 
give  a  needed  stimulus  to  American  literature.  The  surest  way 
to  discourage  national  literature  is,  doubtless,  to  deny  the  right  of 
authors,  whether  native  or  foreign.  As  for  the  attempt  to  divide 
the  mterest  of  authors  from  that  of  publishers,  it  is  impossible  to 
do  this.  If  the  author  gives  the  soul  to  a  work,  the  publisher 
certainly  supplies  the  body,  and  the  two  are  linked  together.  The 
gifts  of  generous  American  booksellers  to  British  authors  cannot 
be  accepted  as  a  worthy  substitute  for  legal  rights.  And  it  is  high 
time  that  two  civilized  states  like  the  United  States  and  the  United 
Kingdom  should  come  to  some  understanding  which  shall  render 
it  needless  for  publishers  to  try  to  overreach  each  other  by 
advance  sheets  or  other  equally  surreptitious  modes.  Recently, 
the  royal  conmiission  appointed  to  make  inquiry  with  regard  to 
the  laws  and  regulations  relating  to  home,  colonial  and  inter- 
national cop3n*ight  elicited  the  views  of  publishers  on  both  sides 
of  the  Atlantic  on  the  subject,  and  inconsequence  they  have  urged 
further  negotiations  with  the  United  States  government  and,  if 
possible,  the  appointment  of  a  mixed  commission  to  examine  into 
and  report  upon  the  whole  subject  Whatever  be  the  issue  of 
such  negotiations,  there  is  no  intention  in  England  to  retaliate  on 
America  by  withdrawing  from  the  Americans  the  privilege  of 
copyright  on  first  publication  in  this  country.  The  royal  com- 
missioners said  :  *  We  have  come  to  the  conclusion  that,  on  the 
highest  public  grounds  of  policy  and  expediency,  it  is  advisable 


(     42     ) 

that  our  laws  should  be  based  on  correct  principles  irrespectively 
of  the  opinions  or  policy  of  other  nations.  We  admit  the  propriety 
of  protecting  copyright,  and  it  appears  to  us  that  the  principle 
of  copyright,  if  admitted,  is  one  of  universal  application.  We 
therefore  recommend  that  this  country  should  pursue  the  policy 
of  recognizing  the  author's  rights  irrespectively  of  nationality.' 

''  In  the  case  of  countries  using  different  language  the  principle 
of  international  copyright  has  happily  been  all  but  universally 
accepted.  But  there  are  restrictions  to  be  removed,  if  the  rights 
of  foreign  authors  are  to  be  fully  recognized.  The  formalities  to 
be  observed  in  order  to  secure  copyright  in  any  foreign  country 
are  unnecessarily  troublesome.  Why  should  an  author  be  required 
to  send  a  copy  of  his  work  to,  and  to  have  the  same  registered  in, 
every  country  where  he  wishes  to  secure  his  copyright  ?  If  he 
can  establish  his  right  in  his  work  in  his  own  country,  surely  that 
should  be  sufficient  to  entitle  him  to  protection  for  the  same  in 
any  other  country.  Copyright  being  for  a  limited  time  and  trans- 
ferable,  legal  proof  should  be  available  to  establish  such  right,  but 
8uch  proof  can  easily  be  supplied  from  the  foreign  register  or 
otherwise,  when  required. 

"  If  we  recognize  copyright,  that  is,  the  right  of  the  author  to 
restrain  any  one  from  copying  his  work,  we  must  go  a  step  further 
and  grant  him  the  full  right  to  supply  and  control  the  translation 
of  the  same  in  any  language.  And  I  do  not  see  why  he  should 
be  bound  specifically  to  state  in  the  book  that  he  reserves  his 
right  to  that  effect,  if  that  right  is  inherent  in  his  right  of  property. 
Nor  is  there  any  reason  why  the  right  of  the  author  to  the  trans- 
lation of  his  own  work  should  expire,  if  the  translation,  or  part  of 
it,  is  not  published  within  a  year  after  the  registration  and  deposit 
of  the  work.  Works  of  great  merit  often  remain  for  a  con- 
siderable time  unnoticed  and  unappreciated.  If,  for  the  purpose 
of  providing  for  cases  where 'the  author  does  not  contemplate 
a  translation,  a  time  is  to  be  specified,  five  years,  at  least,  should 
be  allowed  to  elapse  before  the  right  of  translation  is  to  be  held 
as  abandoned. 

*'  Wliilst  conceding  to  the  full  extent  the  right  of  the  author 
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to  the  translation  of  his  own  work,  due  protection  must  also  be 
allowed  to  the  translator,  for  he  contributes  not  a  little  to  the 
naturalization,  if  I  may  so  say,  of  a  foreign  work.  It  is  nbt, 
indeed,  the  literal  rendering  from  one  language  to  another  that 
constitutes  a  good  translation.  It  is  rather  the  careful  regard 
shown  to  the  mode  of  thought,  the  state  of  morals  and  senti- 
ment, the  idiosyncrasies  of  the  nation  to  whose  appreciation 
the  work  is  offered.  There  are  rights  as  between  the  author 
and  the  translator  and  rights  as  between  the  translator  and  the 
public  In  relation  to  the  public  the  translator  has  no  difficulty, 
because  eveiy  translation  is  an  independent  work,  though  he 
cannot  hinder  another  translation  of  the  same  work.  As  between 
the  author  and  the  translator,  however,  the  relation  is  not  so 
simple.  Doubtless  the  author  has  a  right  to  be  protected 
against  misrepresentation  of  his  sentiments,  against  the  disfigura- 
tion of  his  thoughts.  The  translator's  duty  is  to  add  nothing 
and  to  omit  nothing.  But  what  is  a  translation  ?  How  shall  we 
measure  the  extent  of  indebtedness  of  the  translator  to  the  author  ? 
Is  it  a  translation  only  where  the  work  is  faithfully  reproduced 
without  change  or  variation  of  any  kind  ?  In  works  of  science, 
where  exact  ideas  are  expressed,  where  experiments  are  detailed, 
and  well-weighed  words  are  used,  the  translation,  to  be  accurate, 
must  be  as  literal  as  possible.  But  in  works  of  fiction  or  the 
diama  a  literal  rendering  might  defeat  the  very  object  in  view. 
Can  a  translator,  however,  evade  his  duty  to  the  original  author 
and  his  assigns  by  slightly  changing  the  names  or  scenes  of 
action?  At  what  stage  does  a  work  cease  to  be  a  translation 
and  become  a  new  production  ?  A  conflict  of  right  between  the 
author  and  an  adapter  is  of  frequent  occurrence.  The  ques- 
tion is  not  of  an  international  character,  because  by  the  declara- 
tion signed  by  Great  Britain  and  France  in  1875  paragraph 
3  of  Art  IV.  of  the  Convention  of  November  3,  1851,  excluding 
from  the  operation  of  the  treaty  any  fair  imitation  or  adaptation 
of  dramatic  works  to  the  stage  in  England  and  France  respectively, 
was  cancelled.     It  is  in  all  cases  a  simple  question  of  juris- 
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prudence.      The  difficulty  is  to  determine  what  is  piracy  and 
what  is  band  fide  a  new  work. 

'*  In  the  case  of  a  musical  composition,  arising  from  a  pianoforte 
arrangement  founded  upon  Nicolai's  work,  *The  Merry  Wives 
of  Windsor,'*  the  Lord  Chief  Baron  Kelly  said :  *  The  adaptation 
of  the  opera  is  a  new  and  substantive  work.  It  has  been  said 
that  the  melody,  the  veiy  essence  of  the  music,  is  to  be  found 
in  the  opera,  and  that  the  arrangement  is  only  an  adaptation 
of  the  melody  to  the  pianoforte.  But  the  two  works  are  sub- 
stantially different'  Baron  Bramwell  also  added  :  '  It  has  been 
said  that  there  is  nothing  inventive  in  this  arrangement  In  one 
sense  there  is  not,  that  is  to  say,  the  author  neither  invents  the 
tune  nor  the  harmony,  but  there  is  invention  in  another  sense,  or 
rather  there  is  composition  in  the  adaptation  to  the  instrument' 
On  the  other  band,  in  the  case  of  Fairlie  v.  Boos^y\  recently 
decided  by  the  House  of  Lords,  where  the  question  turned  on  the 
delivery  at  Stationers'  Hall,  not  of  the  opera  itself,  but  of  an 
arrangement  by  another  author,  the  copyright  of  the  opera  was 
held  not  to  be  lost  thereby,  the  arrangement  forming,  so  to  speak, 
the  executory  part  of  the  work,  implying  no  originality.  So  as  re 
gards  the  adaptation  of  a  play.  In  October,  1869,  Messrs.  Meilhac 
and  Hal^vy  published  in  Paris  a  French  comedy,  entitled  Frau- 
Frou^  of  which  they  were  the  authors,  and  to  obtain  copyright  of  the 
same  in  England  they  registered  it  at  Stationers'  Hall,  and  after- 
wards they  transferred  the  right  of  representing  the  piece,  in  either 
French  or  English,  to  Messrs.  Wood  and  Wright  In  January,  1870, 
this  firm  published  a  play  entitled  '  Like  to  Like,'  '  a  comedy  in 
five  acts,  being  an  English  version  oiFrcu^Frau  by  Mr.  Sutherland 
Edwards.'  Soon  afterwards  a  piece  was  brought  out  at  the  Brighton 
theatre,  described  as  'an  entirely  new  comedy,  never  before 
acted  in  England,  entitled  ''  Frou-Frou,  or  Fashion  and  Passion^" 
adapted  by  Mr.  Benjamin  Webster,  jun.,  from  the  French  piece 
by  Messrs.  Meilhac  and  Hal^vy.'  Messrs.  Wood  and  Wright 
filed  a  bill  against  the  manager  of  that  theatre  to  restrain  him 

•  IVoodv.  Boosey,  37  L.  J.  (N.  S.),  Q.  B..  84. 
t  L.  Rm  4  App.  Cos.,  711. 
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from  representing  the  comedy  Frou-Fron.  There  was  no 
question  that  the  piece  '  Like  to  Like '  was  founded  on  that  of 
FmhFrou.  Yet  the  two  works  differed  in  many  particulars. 
The  title  of  the  piece  was  changed  The  scene  was  removed  from 
France  to  England.  The  names  of  the  characters  were  altered. 
An  important  character  was  suppressed.  Many  speeches  were 
omitted.  And  under  such  circumstances  Vice-chancellor  James 
dedined  to  grant  the  injunction.  To  his  mind,  'Like  to  Like' 
was  not  a  translation,  in  the  proper  sense  of  the  word.  If  Mr. 
Sutherland  Edwards  had  made  a  translation  pure  and  simple  of 
FrmhJFrau^  the  plaintiffs  might  have  claimed  the  protection  of  the 
statute ;  but  flie  piece  was  only  an  adaptation,  and  therefore  it 
did  not  fidl  within  the  terms  of  the  Copyright  Act*  Would  it  be 
expedient  to  protect  an  author  against  any  modification  or  adapta- 
tion of  his  works  ?  A  French  author  defined  a  translation  an 
open  and  direct  use  of  a  work  and  an  adaptation  a  secret  and 
indirect  use  of  the  same.  But  there  is  more  than  this.  An 
adaptation  requires  independent  thought,  additional  labour,  addi- 
tkmal  invention.  It  is  like  an  improvement  on  a  patented  in- 
vention^  often  better  than  the  original  invention  itself;  and  it 
seems,  on  the  whole,  better  to  leave  each  case  to  the  appreciation 
of  the  court  than  to  discourage  by  any  statutory  restriction  the 
application  of  talent  in  the  way  of  the  adaptation  of  a  work 
which,  in  its  original  dress,  might  never  be  rendered  usefiil 
beyond  the  country  where  it  was  originally  produced. 

"What  is  yet  wanted,  as  respects  international  copyright,  is 
simply  this  :  the  extension  of  the  principle,  in  oneway  or  another, 
to  the  United  States  of  America,  a  simplification  of  the  method 
of  securing  copyright  abroad,  a  dearer  recognition  of  the  right  of 
the  author  to  the  translation  of  his  work  and  an  extension  of  the 
time  for  publication  of  the  same.  I  plead,  on  behalf  of  the  interests 
of  literature,  science  and  art,  for  the  recognition  of  the  principle  of 
literary  and  artistic  property  in  foreign,  as  well  as  native,  authors 
and  artists,  wherever  they  may  reside,  and  wherever  their  work 
may  be  published  or  created,  and  for  their  right  to  the  protection 
♦  Wood  V.  Chart,  39  L  J.  (N.  S.),  Ch.,  641. 
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of  the  courts  of  every  state  against  piracy,  quite  independently  of 
any  reciprocity.  The  purpose  of  a  treaty  on  international  copy- 
right should  be  siraply  to  come  to  an  understanding  as  to  the 
mode  of  proof  of  the  right  of  property,  according  to  the  laws  of 
the  contracting  parties,  of  such  authors  and  artists;  and  the 
simpler  and  easier  the  system  of  recording  the  necessary  evidence 
the  better.  The  subject  of  international  copyright  is  one 
of  the  greatest  importance,  and  I  respectfully  commend  it  to  the 
earnest  attention  of  this  Association." 

Mr.  C.  H.  K  Carmichael,  F.S.A.,  of  London,  Honoraiy 
Secretary  of  the  Copyright  Committee,  reported  aft  follows  upon 
the  events  of  the  past  year  connected  with  the  laws  of  nations 
relative  to  copyright : 

''Smce  the  last  Conference  of  our  Association  several  steps 
have  been  taken  in  various  countries  in  the  direction  of  an  inter- 
national cop)rright  We  have  to  record  an  Art  Copyright 
Congress,  held  in  Paris  last  autumn,  and  an  International  Literary 
Congress,  recently  held  in  London.  Of  these  two  meetings  the 
more  important  in  its  likelihood  of  producing  an  effect  upon 
governments  seems  to  have  been  the  Art  Copyright  Congress,* 
the  French  Ministry  having  appointed  an  official  committee  to 
consider  its  recommendations.  The  demands  of  the  artists  went  a 
long  way  in  the  direction  of  perpetuity.  They  asked  for  protection 
for  a  hundred  years  from  publication.  Apart  from  all  question  of 
the  difficulties  connected  with  deciding  what  constitutes  the  publica- 
tion of  a  work  of  art,  this  demand  was  out  of  harmony  with  the 
existing  French  law.  It  is  not  surprising,  therefore,  to  find,  as 
was  stated  by  our  colleague  M.  Clunet  at  a  recent  meeting  of  the 
Law  Amendment  Society,  that  the  official  committee  has  cut 

*  I  should  like  to  take  this  opportunity  of  recommending  to  those  interested 
in  the  subject  a  useful  pamphlet  by  M.  Clunet,  reprinted  from  the  shorthmnd 
report  of  the  congress,  and  in  which  the  learned  author  seeks  to  harmonize  the 
resolutions  of  the  congress  with  those  of  previous  congresses  and  with 
existing  municipal  and  international  law.  {Concordance  des  Risolutions  du 
Congris  de  la  ProprUU  ArtUtique,  1878,  par  E,  Clunet^  Paris,  Imp,  Na/.^ 
1879.)— C.  H.  E.  C. 
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down  the  period  proposed  for  art  copyright  to  fifty  years  from 
the  author's  death,  so  as  to  bring  it  into  agreement  with  the 
existing  law,  which  it  is  not  considered  desirable  to  alter.  The 
difficulty  of  legislating  for  the  protection  of  authors  of  works  of 
art  is  much  greater  than  that  experienced  in  regard  to  literary 
work ;  and  it  is  complicated,  at  least  in  France,  and  I  think  my 
recollections  of  the  Antwerp  Art  Congress  warrant  me  in  adding 
JBelgium,  by  the  reluctance,  almost  amounting  to  absolute  refusal, 
of  the  artists  to  take  any  measures  whatever  to  secure  the 
property  which  they,  nevertheless,  wish  to  have  secured  to  them 
in  the  productions  of  their  brush  or  chisel  '  We  are  the  children 
of  Apollo,'  said  the  artists  at  the  Paris  Congress  ;  a  very  interest- 
ing pedigree,  no  doubt,  but  it  is  somewhat  difficult  to  see  why 
such  a  descent  should  exempt  those  who  boast  of  it  from  doing 
the  little  which  is  required  to  assure  their  copyright  It  will  be 
interesting,  as  well  as  necessary  to  our  own  consideration  of  the 
subject,  to  see  what  alterations  the  French  official  committee 
may  make  in  the  suggestions  of  the  Paris  Art  Copyright  Congress 
in  addition  to  the  radical  change  already  noticed,  I  propose 
placing  myself  in  communication  with  the  secretary  of  the 
conunittee  and  requesting  him  to  keep  our  Association  informed 
throughout  as  to  the  nature  and  extent  of  such  modifications. 

"  I  have  to  report  a  movement  in  favour  of  copyright  legis- 
lation in  the  kingdom  of  the  Netherlands,  which  appears  to  have 
had  the  approbation,  as  to  its  main  outlines  at  least,  of  two 
successive  ministries,  and  which  may,  therefore,  be  considered  as 
likely  to  be  kept  before  the  Chambers,  until  it  is  passed.  Its 
general  provisions,  as  given  by  M.  van  Duyl,  in  the  4th  number 
of  the  Bulletin  de  P Association  Litiiraire  Internationale^  for  May- 
June,  1879^  are  favourable  to  the  rights  of  authors,  so  far  as 
written  works  (auvres  icrites)  are  concerned.  Painting  and 
sculpture  are  left  to  future  legislation,  should  it  be  called  for. 
Bat  it  is  to  be  observed  that  the  term '  written  works '  is  construed 
very  broadly  in  the  Dutch  draft  law,  so  as  to  expressly  include 
^  engravings '  (flanches),  and  *  maps '  {cartes),  as  well  as  dramatic 
and    musical    works.      It    also   includes    'lectures  and  public 
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addresses '  {confirmees  et  discours)^  though  it  may  be  a  question, 

perhaps,  whether  the  courts  would  hold  that  protection  was 

given  by  the  terms  of  the  law  to  oral  discourses,  or  that  they  must 

be  reduced  to  writmg  in  order  to  be  protected.    The  duration 

of  copyright  proposed  by  the  Dutch  project  is  fifty  years  from 

registration,  and  it  is  to  be  obtained  by  deposit  at  the  Ministry 

of  Justice  of  the  work  sought  to  be  protected,  an  official  receipt 

being  given  to  the  author.     In  any  case,  however,  the  author  who 

has  thus  deposited  copies  of  his  work  is  to  enjoy  copyright 

during  his  lifetime.     Similar  provisions  appear  to  be  made  with 

regard  to  lectures  and  public  addresses,  copyright  in  which  is 

to  commence  from  the  date  of  their  delivery.    The  authoi^s  right 

over  his  manuscript  is  to  last  for  his  life  and  thirty  years  after. 

I  do  not  observe  any  provision  as  to  manuscript  in  either  of  the 

two  other  most  recent  legislative  projects  on  copyright,  viz.,  the 

Belgian  and  the  Spanish,  though  both  of  them  treat  the  subject 

generally  with  great  fiilness  of  detail   It  seems  a  pity  that  the  Dutch 

Chambers  should  not  have  thought  fit,  while  they  were  drafting  a 

copyright  law,  to  make  its  provisions  applicable  to  painting  and 

sculpture,  as  well  as  to  literature,  music,  the  drama  and  scientific 

and  artistic  engraving.     For  it  can  hardly  be  possible  that  they 

should  find  themselves  able  to  escape  this  branch  of  the  subject 

altogether  in  the  land  of  Rembrandt,  the  Teniers,  Cuyp,  Paul 

Potter  and  so  many  other  masters  in  the  art*world.    With  regard 

to  translations,  the  author's  copyright  is  limited  by  the  Dutch  bill 

to  five  years  for  printed  works,  as  against  the  ten  years  allowed 

in  the  Belgian  draft  law.     In  the  Spanish  law  I  see  no  provision 

on  this  point,  its  articles  on  translations  considering  the  question 

only  in  its  international  aspect    As.regards  the  translation  of 

manuscripts  and  public  addresses  (and,  it  may  be  held,  probably 

also  of  lectures),  the  duration  of  copjrright  in  the  Dutch  project 

is,  according  to  M.  Van  Duyl,   the  same  as  in  the  case  of 

reproduction,  that  is  to  say,  as  I  understand  it,  the  author's 

copyright  in  the  translation  of  his  manuscript  or  of  his  public 

address  lasts  for  life  and  thirty  years  after.     This,  it  may   be 

assumed,  though  there  is  no  special  mention  of  the  case  in 
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M.  van  Duyl's  risumS,  does  not  apply  to  the  official  reproduction 
of  speeches  in  the  Chambers  or  to  their  reproduction,  more  or 
less  fully,  in  the  daily  press.  The  Spanish  law  has  a  special 
article  (VIII.)  dealing  with  this  point,  which  exempts  '  newspapers 
and  the  official  reports  of  parliamentaxy  proceedings'  from  the 
operation  of  the  general  rule  that  'the  authors  of  parliamentary 
speeches  haye  a  right  of  property  in  them,  and  they  cannot  be 
reprinted  without  the  permission  of  the  member  or  his  Ic^ 
representatives.'  The  statement  of  the  law  in  the  Belgian  draft 
does  not  appear  to  me  to  be  so  clear.  It  is  spread  over  three 
articles  (VIII.,  IX.  and  X.),  which  are  couched  in  the  following 
terms:  'VIII.  Lectures  {Ufons)^  sermons  and  public  addresses 
(Hscaitn)  cannot  be  published  without  the  consent  of  the  authors 
or  their  representatives.  The  same  is  the  case  with  pleadings  and 
addresses  in  court  and  in  polirical  and  administrative  assemblies, 
when  published  in  the  body  of  a  work.  IX.  Newspapers  and 
periodicals  are  allowed  to  reproduce  articles  and  extracts  published 
in  another  newspaper  or  periodical  {journal^  recueil  phdodiqtu)^ 
provided  the  source  fix>m  which  they  are  taken  be  indicated.  X. 
Official  enactments  {Us  odes  qffkiels  de  rautariti)  become  public 
property  {domaine pubUc)  \  all  other  publications  of  the  state,  the 
pablic  administrations  and  learned  bodies  incorporated  by  law 
&I1  under  the  provisions  of  the  present  law,*  save  in  so  far 
as  die  authors  may  have  reserved  their  rights.'  The  commentary 
famished  by  the  exfosi  des  moHfs  of  the  Belgian  draft  law  does 
not,  so  far  as  I  can  see,  dear  up  the  difficulty  of  stating 
what,  if  any,  is  the  modification  proposed  by  it  on  the  question 
of  die  reproduction  of  parliamentary  speeches,  a  very  important 
question  in  all  constitutional  states. 

'^With  regard  to  the  unauthorized  reproduction  of  the  written 
works  £adling  within  its  scope,  the  Dutch  draft  law  distinguishes 
between  such  an  act  when  done  dole  and  when  done  simply 
adp^.     Penal  provisions  are  only  enacted  in  the  former  case, 

*  This  refers  back,  I  presume,  to  Art.  VIII.,  if  publication  in  a  newspaper  be 
equivalent  to  publication  in  the  body  of  a  work.  If  not,  I  see  no  part  of  the 
Belgian  draft  law  applicable  to  the  case. 

F  2 
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0Upa  being  left  to  the  punishments  of  the  common  law.  News- 
papers are  to  be  allowed  to  reproduce  public  addresses  {discours) 
without  exposing  themselves  to  penalties  {sans  iexposer  d  des 
rigueurs) ;  and  musical  pieces  or  dramatic  works  may  be 
rendered  in  private  gatherings  and  even,  in  certain  cases,  in 
public  It  would  seem,  therefore,  that  in  the  Netherlands,  if  the 
proposed  legislation  is  carried  out,  no  one  ^vill  run  the  risk  of 
incurring  a  fine  for  singing  a  copyright  song,  a  case  which  has  not 
unfrequently  occurred  of  late  in  this  country.  The  Dutch  draft 
law  also  allows  the  citation  of  portions  of  published  works  and 
the  making  use  of  them  for  anthologies  and  educational  books. 
It  is  proposed  that  the  law,  when  passed,  shall  extend  to  the 
Dutch  Indian  colonies. 

*'  Although  I  have  been  able  to  give  but  a  brief  summary  of  the 
copyright  law  which  is  before  the  Chambers  of  the  Netherlands, 
enough^  I  trust,  has  been  said  to  convince  the  Conference  that  it 
is  one  of  the  various  legislative  projects  of  which  we  ought  care- 
fully to  watch  the  progress.*  My  personal  view  is  that,  in  order 
to  lay  a  sound  foundation  for  international  agreement  on  this 
subject,  we  must  be,  to  a  certain  extent,  eclectic,  taking  such 
provisions  from  existing  or  proposed  municipal  legislation  as  may 
seem  best  calculated  to  secure  the  international  protection  of  the 
rights  of  authors.  I  do  not  feel  that  I  need  detain  you  by  any 
detailed  account  of  the  recent  International  Literary  Congress 
held  in  London.  It  was  principally  concerned  with  questions 
relating  to  translations  and  adaptations,  but  the  preliminary  dis- 
cussion of  the  questions  raised  was  much  less  full  than  it  had 
been  last  year  in  Paris  at  the  foundation  congress.  The  London 
meeting  was  useful,  no  doubt,  in  so  far  as  it  elicited  the  conflict  of 
views  on  the  subjects  discussed.  But  there  was  a  regrettable  want 
of  method  and  order  in  the  debates,  and,  as  I  could  not 
obtain  any  official  copy  of  its  resolutions  at  the  time,  I  shall  wait 

*  I  learn  by  letter  from  M.  Beklasits  van  Blokland,  of  the  Ministry 
of  Justice  at  the  Hague,  that  the  Dutch  copyright  bill  has  been  referred  back 
to  Uie  committee  for  reconsideration,  and  that  it  is  likely  to  undergo  consider- 
able modifications  (of  the  nature  and  extent  of  which  he  kindly  promises  to 
keep  our  Association  informed),  before  it  becomes  law. — C.  H.  E.  C. 
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for  the  publication  of  at  least  an  authorized  risunU  of  the  sittings, 
before  I  ask  the  attention  of  our  Association  to  the  views  re- 
presented there.  The  work  done  by  the  International  Literary 
Association,  apart  from  the  congresses  which  it  convokes,  will,  I 
hope,  be  of  permanent  value.  I  have  cited  the  text  of  the  Dutch 
draft  law  from  the  pages  of  the  buHetin  of  that  Association.  I  can 
only  briefly  refer  to  the  interesting  volume  on  the  law  of  copyright 
which  has  just  been  published  by  Mr.  Drone,  at  Boston,  and 
which  we  may  hail  as  a  mark  of  the  progress  of  American  thought 
m  the  direction  of  international  copyright  Of  the  hearty 
sympathy  of  the  American  International  Code  Conmiittee  we 
were  already  assured  by  their  cordial  welcome  of  Dr.  Blackie,  a 
member  of  our  Copyright  Committee,  when  he  visited  New  York. 
I  hope  we  shall  be  able  to  number  among  our  fellow-workers 
additional  representatives  of  altered  American  feeling.  I  can 
but  mention  the  fact  that  different  portions  of  the  subject 
have  been  ably  treated  on  the  Continent,  notably  in  the  Journal 
de  Droit  IniemaHanal  Privk^  edited  by  our  valued  colleague. 
M.  Clunet,  and  by  M.  Fliniaux  in  the  Reuue  GhnkraU  du  Droits 
of  Paris." 
In  conclusion  Mr.  Carmichael  moved  : — 
"That  the  existing  copyright  committee  be  continued  for  a 

year. 
"That  its  honorary  secretary  be  instructed  to  place  himself 

in  communication  with  the  Dutch,  Belgian,  French  and 

Spanish  authorities  on  the  subject  of  their  copyright  legis- 

latioEu" 

M.  Edouard  Clunet,  of  Paris,  editor  of  the  Journal  du  Droit 
International  Frivi^  after  formally  seconding  the  motion,  observed : 

"  That  an  author  has  a  natural  right  of  property  in  the  product  of 
his  intellect  is  admitted  on  all  hands.  For  twenty  years  it  has 
been  affirmed  without  contradiction  in  a  series  of  congresses  at 
which  all  the  parties  interested  were  represented,  notably  at 
Brussels  in  1858,  at  Antwerp  in  1877  and  Paris  in  1878.  Even 
the  Americans — against  whose  former  attitude  Professor  Levi 
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very  properly  protested — now  occupy  a  standpoint  more  in 
harmony  with  that  of  other  nations :  witness  the  views  expressed 
by  the  del^;ates  from  the  United  States  at  the  last  mentioned 
congress  and  the  facts  collected  in  the  recent  very  able  work 
alluded  to  by  Mr.  Carmichakl. 

*'  Nowadays,  too,  a  foreigner  is  no  longer  regarded  as  a  natural 
enemy,  but  as  a  brother,  who  carries  with  him  abroad  the  rights 
which  he  has  acquired  at  home. 

''  In  theory,  therefore,  the  principle  of  international  copyright 
has  obtained  recognition. 

''  The  difficulty  lies  in  ascertaining  to  what  extent  and  in  wbMt 
manner  legislation  should  proceed. 

"  One  thing  is  evident,  that  is,  that,  if  complexity  and  confusion 
are  to  be  avoided,  the  question  should  be  dealt  with  as  a  whole, 
and  not  made  the  subject  of  piecemeal  l^slatioa 

*'  It  is,  therefore,  matter  of  regret  that  the  commission  appointed 
by  the  French  Minister  of  Public  Instruction  to  prepare,  for 
submission  to  the  Chambers,  a  draft  law  of  copyright  should  have 
elected,  against  the  opinion  of  a  very  strong  majority,  to  treat  of 
artistic  copyright  only. 

''An  international  agreement  upon  certain  leading  points 
appears  even  now  to  be  practicable,  for  instance :  i.  a  period 
of  protection  for  the  life  of  the  author  and  filly  years  afterwards, 
the  term  recommended  aHke  by  the  French  commission  and 
by  the  English  royal  commission;*  2.  the  principle — ^strenu- 
ously supported  at  the  congress  of  1878  by  MM.  Meissonier, 
G^rome  and  Gounod — that  upon  an  assignment,  in  the  absence 
of  express  contract,  the  right  of  reproducing  a  work  of  art  should 
remain  in  the  author;  5.  the  formalities  to  be  observed  upon 
transfer,  registration  and  the  like. 

*'  It  is,  no  doubt,  very  desirable  that,  as  recommended  by  the 
Paris  congress,  something  analogous  to  the  general  postal  con* 

*  Lord  John  Mannefs'  bill  thus  dealt  with  the  time  for  the  duration  of  the 
copyright  in  a  book:  if  the  book  be  published  in  the  lifetime  and  under  the 
true  name  of  the  author,  the  copyright  is  to  endure  for  the  life  of  the  author 
and  for  30  years  after  his  death ;  but  it  is  to  endure  for  30  years  only,  if  the 
book  be  not  published  in  the  true  name  of  the  author  or  till  after  his  death.— Eo  • 
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vention  should  be  introduced  with  relation  to  copyright    But  this 
is  subject  to  the  remark  that,  the  more  fiu:tor8  have  to  be  set  in 
motion,  the  more  difficult  practical  action  becomes.    Nevertheless, 
there  is  nothing  to  prevent  a  limited  number  of  countries  from 
aniving  at  some  kind  of  a  settlement,  and  that  at  no  distant  date, 
at  any  rate  those  in  which  the  subject  of  copyright  is  under  con- 
sideration at  the  present  moment    I  should  mention  that  I  am 
authorized  by  my  friend,  M.   Rolin-Jaequemyns,  the    Belgian 
Minister  of  the  Interior,  to  state  that  he  will  gladly  do  everything 
in  his  power  to  assist  in  his  own  country  any  movement  in  this 
direction  which  may  be  set  on  foot 
''  With  these  remarks  I  beg  to  move  as  additional  resolutions : — 
**  That  it  is  desirable  that  there  be  constituted  a  general  union 
of  the  states  of  Europe  and  America  for  the  adoption  of  a 
uniform  legislation  concerning  the  rights  of  authors. 
"That  in  the  meantime,  until  the  assembling  of  an  official 
congress  of  representatives  of  such  states  for  the  purpose 
of  establishing  such  a  union,  it  is  to  be  wished  that  those 
European  governments  which  are  actually  contemplating 
copyright    legislation    (England,    France,    Belgium    and 
Holland)  should  come  to   an  understanding  upon  the 
general  principles  to  be  adopted  and  embody  such  prin* 
ciples  in  an  international  convention. 
'*  That,  with  a  view  to  eflfectbg  this  object,  the  Council  of  the 
Association  be  requested  to  place  itself  in  communication 
with  the  English  government." 

General  J.  Grant  Wilson,  of  New  York,  seconded  these 
resolutions  and  said  that  in  the  United  States  the  main  obstacle 
to  the  enactment  of  an  international  copyright  law  or  a  treaty 
between  their  government  and  Great  Britain  had  until  recently 
been  the  great  publishing  houses  of  the  Atlantic  States,  who,  not 
being  obliged  by  any  existing  law  to  admit  the  foreign  author  to 
a  share  of  the  profits  which  they  derived  from  his  works,  not 
umatuially  preferred  to  keep  his  claims,  as  they  were,  under  their 
own  control.    The  public  men  of  the  country — with  some  honour- 
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able  exceptions,  such  as  Edward  Everett  and  Charles  Sumner 
— for  their  part,  had  been  reluctant  to  interfere,  and  in  too  many 
instances  they  took  the  narrow  view  that,  so  long  as  they  could 
buy  for  two  shillings  works  which  in  England  cost  ten,  they 
might  well  allow  literary  matters  to  remain  as  they  were.  Yet 
there  had  existed  for  twoscore  years  many  high-minded  men, 
like  Washington  Irving,  the  historians  Bancroft  and  Prescott 
and  the  poets  Bryant,  Halleck  and  Longfellow,  who  strove  for 
the  assimilation  of  American  to  British  copyright  law  and 
the  recognition  of  the  rights  of  English  authors.  Now  that  the 
eastern  publishers — ^numbers  of  whom  paid  the  writers  of  Great 
Britain  honoraria  for  advance-sheets— found  persons,  designated  as 
•  western  pirates/  with  utter  disregard  of  the  courtesies  of  the  trade, 
reprinting  English  books  thus  paid  for  and  underselling  them,  they 
had  themselves  become  strong  advocates  of  international  copy- 
right, and  their  new  views  were  well  represented  by  many  of  the 
statesmen  now  in  public  life.  Indeed,  as  the  result  of  interviews 
which  he  had  recently  had  with  prominent  members  of  his  govern- 
ment at  Washington,  he  thought  it  highly  probable  that  early  in 
the  next  session  of  Congress,  which  met  in  December,  a  satis^tory 
treaty  would  be  made  on  the  subject  between  the  United  States 
and  Great  Eritain« 

Mr.  R.  A.  Macfie,  of  Edinburgh,  formerly  M.P.  for  the 
Leith  Buighs,  being  unavoidably  prevented  from  attending  the 
Conference,  had  communicated  his  views  in  a  letter,  which  was 
now  laid  upon  the  table  by  the  secretary.  Mr.  Macpie  pronounced 
himself  in  favour  of  the  '  royalty  principle,'  as  the  only  method 
of  reconciling  all  interests  and  as  most  likely  to  obtain  general 
assent.  The  state,  which  gave  to  publishers  and  authors  an  area 
for  their  operations,  a  field  to  cultivate,  had  a  duty  towards  the 
people,  which  was,  in  return  for  its  concessions,  to  impose  such 
conditions  as  would  make  literature  plentiful  and  cheap.  The 
United  States  publishers  contemplated  the  settlement  of  the 
question  by  an  international  committee  composed  entirely  of 
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pubUcistSy  authors  and  publishers.       This  was  to    ignore  the 
existence  of  the  general  public,  the  readers. 

Mr.  H.  W.  Freeland,  formerly  M.P.  for  Chichester,  contended 
that  the  right  of  reproduction,  where  not  expressly  mentioned^ 
ought,  upon  an  assignment,  to  pass  with  the  work  of  art  assigned. 
Upon  abstract  grounds  the  rule  favoured  by  M.  Clunet  and  its 
opposite  were  perhaps  equally  tenable ;  the  objection  to  the  former 
was  that  it  tended  to  introduce  complication  by  unnecessarily  en- 
grafting an  exception  upon  the  modem  rule,  'a  grant  shall  be 
construed  strictly  against  the  grantor;'  but  the  universal 
adoption  of  either  rule  would  be  an  improvement  upon  the 
present  state  of  things,  which  was  no  rule  at  all.  Nothing  could  be 
easier  than  for  the  artist,  upon  a  sale,  to  reserve  the  right  in 
question,  and  disputes  upon  the  subject  could  be  avoided  by  a 
system  of  compulsory  registration  of  such  reservations.  Transfers 
also  should  be  required  to  be  registered,  as  the  best  means  of 
preserving  the  identity  of  works  of  art 

Admiral  J.  H.  Selwvn,  of  London,  Vice-President  of  the 
Inventors'  Institute  of  Great  Britain,  maintained  that  it  was  often 
impossible  for  an  artist,  at  the  time  of  selling  his  work,  to  appraise 
the  value  of  the  copyright  To  make  the  work  include  the 
copyright  was  to  say  that  the  sale  of  a  work  of  art  should  be  a 
sale  of  the  work  and  of  something  else  besides.  It  was  unduly 
favouring  the  assignee,  who,  without  such  a  bonus,  often  found 
his  purchase  an  investment  at  looo  per  cent  or  more.  A  work 
of  art  was  a  boon  to  the  world,  and  the  greatest  benefit  from  it 
ought  to  accrue  to  him  who  created  it,  and  not  to  those  who 
merely  appreciated  it,  still  less  to  those  who  simply  trafficked  in 
other  men's  talents  and  recognized  them  as  little  as  possible 
consistently  with  their  own  views. 

Dr.  F.  J.  ToMKiNS,  of  London,  pointed  out  that  rarity  was  one 
element  in  the  value  of  a  work  of  art  Was  it  to  be  tolerated  that 
an  artist  should  depreciate  that  with  which  he  had  parted  for  a 
good  consideration,  by  flooding  the  market  with  copies  ? 
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Dr.  J,  G.  T.  Beelaerts  van  Blokland,  of  the  Ha^e, 
Counsel  to  the  Dutch  Mmistry  of  Justice,  after  expressing  his 
concurrence  with  the  views  of  Mr.  Freeland,  complimented  Mr. 
Carmichael  upon  the  accuracy  of  his  expost  of  the  Dutch 
copyright  bill  Too  much  stress,  he  thought,  could  not  be  laid 
upon  the  excellence  of  one  feature  in  that  bill,  the  term  which  it 
proposed.  That  term  was  j&fty  years  from  registration  or  for  the 
life  of  the  author,  whichever  should  last  longest  The  principle 
of  a  fixed  term,  independent,  or  practically  independent,  of  the 
life  of  the  author,  had  found  a  most  able  and  eloquent  defender 
some  thirty  years  ago.  He  could  not  but  remember  that  it  was 
the  great  Macaulay  who,  speaking  in  a  committee  of  the  House 
of  Commons  on  the  6th  of  April,  1842,  argued  that,  in  rewarding 
literary  men,  the  element  of  chance  should  be  eliminated  as  far 
as  possible.  He  hoped  that  that  principle  would  be  everywhere 
adopted.  That  would  render  an  international  convention  upon 
cop3rright  incalculably  more  easy  than  it  at  present  was. 

The  Hon.  John  Jay,  of  New  York,  late  United  States  Minister 
at  Vienna,  deprecated  the  terms  in  which  the  cop)rright  legislation 
of  the  United  States  was  alluded  to  in  the  paper  before  the 
meeting.  The  question  of  international  cop3rright  was  one  on 
which  publicists  widely  diiOfered,  and  some  might  hold  that  an 
author  had  a  natural  and  unlimited  right  to  his  copy,  and  that  he 
might  properly  claim  the  same  protection  in  a  foreign  country  as 
in  his  own,  but  the  Conference  was  aware  that  this  was  not  the 
doctrine  judicially  held  in  £ngland  and  America.  Since  the  de- 
cision of  the  House  of  Lords  in  1774,  reviewing  the  decision  of 
the  Court  of  King's  Bench  in  the  celebrated  case  of  Miliar  v. 
Taylor  touching  Thomson's  'Seasons,'  the  legislation  of  both 
countries  had  proceeded  on  the  ground  that  the  right  of  an  author 
was  an  artificial  right  created  by  statute  for  a  limited  term  and 
with  such  conditions  as  the  legislature  might  see  fit  to  impose. 
In  the  United  States  efforts  had  been  made  by  the  ablest  authors 
and  statesmen  to  extend  to  foreign  authors  the  privities  enjoyed 
by  native  authors;  and  in  1843  ^^  American   copyright  dab 
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was  formed,  headed  by  the  poet  Bryant,  '  to  procure  the  enact* 
meat  of  such  law  or  laws  as  shall  place  the  literary  relations  of 
the  United  States  and  foreign  countries  in  reference  to  copyright 
on  just,  proper  and  equitable  grounds.'*  But  what  grounds  were 
just,  proper  and  equitable  was  a  fairly  debatable  question.  In 
1848,  when  he  had  discussed  with  Mr.  Macaulay  an  American 
memorial  to  Congress,  praying  for  an  intematioiud  copyright, 
the  great  historian  had  taken  the  ground  that  an  author  had  no 
natural  right  to  his  copy,  that  it  was  purely  a  question  of  policy  for 
each  nation  to  decide  for  itself,  and  that  the  Americans  would 
act  nnwisely,  were  they  to  give  to  English  authors  a  copyright  in 
America.  With  that  view  he  did  not  agree ;  and  he  believed 
that  by  carefully  consulting  the  interests  of  all,  authors,  publishers 
and  readers,  an  international  cop3rright  convention  might  be 
made  which  would  prove  mutually  advantageous  to  all  those 
classes.  He  did  not  intend,  however,  to  discuss  this  question,  but 
simply  to  suggest  that  the  granting  or  withholding  of  interna- 
tional  copyright  was  a  matter  of  policy,  involving  sometimes, 
as  in  America,  important  questions  of  a  domestic  bearing,  which 
each  government  had  a  ri^t  to  determine  for  itsel£  Govern- 
ments might  be  ready  to  welcome  practical  suggestions  for  over- 
coming difficulties  and  harmonizing  opposing  interests,  but  they 

*  Some  idea  may  be  formed  of  the  extent  to  which  this  dab  represented  the 
aothos  and  scholars  of  America  by  the  mention  of  a  few  of  the  names  upon  its 
roll 

Among  the  acdve  members  of  the  dab  in  1843  ^^^  William  Cullen 
Bryint,  ConieUus  Matthews,  Henry  J.  Rajrmond,  formerly  editor  of  the  A^ 
Vori  Tima,  Fits-Greene  Halleck,  Dr.  Orville  Dewey,  Dr.  Geoige  B» 
Cbeever,  John  L.  Stephens,  Julian  C.  Verplandx,  E.  A.  Dnyckinck  and  Dr. 
FnmdsL.  Hawkes. 

Among  the  assodate  members  were  John  Qnincey  Adams,  Professor  Charles 
AatboD,  George  Bancroft,  Dr.  F.  A.  P.  Barnard,  Henry  Clay,  l^waid 
Everett,  R.  H.  Dana,  R.  H.  Dana,  Jan.,  R.  W.  Emerson,  Dr.  J.  W.  ^naa^ 
Albert  Gallatin,  Asa  Grey,  Horace  Gredey,  George  S.  Hillard,  Oliyer 
Wendell  Holmes,  Washington  Irving,  Nathanid  Hawthorne,  Jadge  William 
Kent,  Dr.  Francis  Lieber,  Dr.  John  McVickar,  Henry  Wadsworth  Longfellow, 
Dr.  John  Pierpont,  J.  K.  Paulding,  G,  P.  Morris»  £dgv  Allan  Poe,  George 
P.  Putnam,  Lados  Robinson  (now  Governor  of  New  York),  W.  Gilmore 
Simms,  Jared  Sparkes,  Rev.  William  Bacon  Stephens,  W.  W.  Story,  Danid 
Webster,  H.  J.  Tackerman,  A.  B.  Street,  Tharlow  Weed  and  N.  P.  Willis. 
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would  hardly  view  with  approval  a  disposition  on  the  part  of  the 
Association  to  censure  or  dictate.  Caution  on  this  point  seemed 
the  more  desirable  for  the  reason  that  the  Association,  embrac- 
ing eminent  publicists  and  jurists  of  different  countries,  who 
had  combined,  with  philanthropic  aim,  to  ameliorate  the  law  of 
nations,  aided,  as  they  were,  by  the  telegraph  and  the  press 
and  ever3rwhere  greeted  with  a  generous  appreciation,  assisted 
in  guiding  and  enlightening  the  opinion  of  the  age,  and  its  con- 
clusions, if  expressed  with  moderation  and  wisdom,  ought  soon 
to  influence  the  action  of  the  governments. 

M.  A.  Demeur,  of  Brussels,  Member  of  the  Belgian  Chamber 
of  Representatives,  saw  no  reason  why  those  governments  only 
should  be  approached  which  were  specified  in  the  respective 
resolutions.  The  more  efforts  were  made,  the  greater  the  likeli- 
hood of  something  being  effected. 

After  some  further  discussion,  in  which  Mr.  }.  G.  Alexander, 
of  London,  and  others  took  part — 

Professor  Leone  Levi  replied.  He  disclaimed  any  intention 
of  charging  the  citizens  of  the  United  States  with  a  moral  wrong. 
The  object  of  his  paper  was  to  contribute  towards  bringing  moral 
and  legal  rights  into  harmony  with  each  other.  It  could  not  be 
doubted  that  the  former  class  of  rights  had  long  since  met  with 
proper  appreciation  in  the  States  as  elsewhere,  and  there  appeared 
to  be  every  prospect  that,  as  regarded  the  latter  also,  the  two 
hemispheres  would  ere  long  be  at  one. 

There  being  a  great  divergency  of  opinion  with  regard  to  the 
second  of  Mr.  Carmichael's  and  the  third  of  M.  Clunst's 
resolutions,  it  was  ultimately  resolved,  at  the  suggestion  of  the 
learned  chairman,  to  refer  both  sets  of  resolutions  to  the  copyright 
committee,  the  names  of  Professor  Leone  Levi,  M.  Clunet, 
General  Grant  Wilson,  the  Hon.  John  Jay,  Admiral  Selwvn, 
Dr.  Beelaerts  van  Blokland  and  M.  Demeur  being  added  to 
that  committee. 
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A  letter  from  Mr.  Blanchard  Jerrold,  Honorary  President  of 
the  International  Literary  Association,  addressed  to  Mr.  Car- 
michael,  as  secretary  of  the  copyright  committee,  was  similarly 
refen:ed. 

After  a  short  adjournment  for  luncheon — 

The  chair  was  taken  at  2  o'clock  in  the  afternoon  by  the  Right 
Hon.  Lord  O'Hagan,  P.C,  late  Lord  High  Chancellor  of  Ireland, 
HoDoraiy  President  of  the  Association. 

Obligations  to  Bearer.^ 

The  subject  next  upon  the  order  of  the  day  was  that  of 
obligations  to  bearer. 

The  noble  and  learned  chairman,  after  referring  to  the  success- 
ful results  with  which  the  Association  had  drawn  the  attention  of 
peoples  and  governments  to  the  questions  of  general  average  and 
bills  of  exchange,  said  that,  owing  to  the  multiplicity  of  the 
dealings  in  negotiable  securities,  there  was  perhaps  no  branch  of 
law  with  regard  to  which  uniformity  among  the  different  nations 
vas  so  much  to  be  desired  as  that  which  the  Conference  was 
about  to  consider.  Yet  none  was  so  full  of  difficulties,  doubts  and 
diveigencies ;  the  subject-matter  being  most  complicated,  the  law 
ill-defined  and  the  decisions  conflicting.  The  Association  might 
render  an  eminent  service  to  mankind  by  elaborating  a  clear  and 
consistent  system  and  procuring  for  it  the  force  of  law. 

Mr.  Jencken  laid  on  the  table  a  valuable  S3mopsis  of  the  laws 
of  all  countries  relatmg  to  obligations  to  bearer,  by  Dr.  R.  Beisert, 
Cotmsel  to  the  Corporation  of  Merchants  of  Berhn,  and  then  read 
the  following  short  summary  : 

"The  importance  of  all  that  relates  to  negotiable  securities 
(apart  from  bills  of  exchange  and  bank-notes),  that  is,  instruments 

*  By  obligAtions  to  bearer  (Inhabtrpapiere)  are  meant  those  transferable 
Kcurities,  entitling  the  holder  to  a  sum  certain  of  money  and  bearing  interest 
(or  dividends),  which  are  issued  in  one  or  more  series.  Snch  are,  for  instance, 
railway  debentures  and  shares  in  joint  stock  companies. — Ed. 
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transferable  by  delivery  or  nominative,  ie.y  which  pass  by 
delivery,  or  indorsement  or  a  written  instrmnent  of  transfer,  may 
be  measured  by  the  enormous  capital  invested  in  these  values, 
estimated  by  the  Chevalier  de  Scherzer  to  represent  in  Europe 
and  the  United  States  ;^6,8oo,ooo,ooo.  All  the  great  under- 
takings of  the  present  day  are  dependent  on  the  &vour  shown 
by  the  investing  public  in  placing  their  earnings  and  savings  in 
securities  of  this  character.  Governments  and  municipal  bodies, 
railway  companies  and  all  the  many  undertakings  in  which  joint 
capital  is  employed  look  to  the  placement  of  debentures,  bonds 
or  shares  to  procure  the  capital  they  need ;  and  every  year  adds 
largely  to  the  total  of  the  investments  in  these  securities.  But 
the  pressure  of  commercial  need  has,  in  the  course  of  developing 
a  system  of  rules  to  regulate  the  dealings  in  them,  outstripped  the 
law,  and  the  consequence  has  been  that  a  considerable  diversity, 
both  as  to  the  mode  of  creating  these  instruments  and  as  to  the 
subsequent  dealings  with  them,  has  arisen,  injurious  to  those  in 
need  of  capital,  as  it  is  to  the  general  public.  In  all  that  relates 
to  negotiable  securities  uniformity  ought  to  prevail  These  in- 
struments pass  from  country  to  country,  from  hand  to  hand ;  and 
the  person  who  sells  and  transfers  a  security  in  one  country 
and  the  person  who  purchases  or  acquires  it  in  another  ought  not, 
it  is  conceived,  in  a  matter  of  so  common  occurrence,  to  have  to 
inquire  whether  the  contract  into  which  he  has  entered  is  valid  or 
invalid  according  to  the  different  laws  of  several  states. 

<<  Negotiable  securities  to  bearer  were  introduced  in  Italy  a.d. 
1 17 1  by  the  public  loan  office  of  Venice,  which  issued  promissory 
undertakings  to  bearer.  A  century  later  Margaret,  Countess  of 
Flanders  (a.d.  1275),  caused  treasury  bonds  to  be  issued  ;  and  in 
the  fifteenth  century  the  celebrated  Banco  di  S.  Giorgio  issued 
shares  payable  to  bearer.  Following  the  example  of  Italy  and 
Flanders,  the  other  European  states  have  tardily  adopted  their  use ; 
until  in  the  nineteenth  century  their  appearance  constitutes  one 
of  the  great  features  of  modem  commercial  life.  Jurists  are  not 
yet  agreed  as  to  the  precise  legal  definition  to  be  given  to  these 
instruments  to  bearer;  whether  an  implied  contract  underlies  their 
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issue,  to  be  perfected  with  an  unknown  holder;  or  whether  the 
essence  of  the  obligation  rests  in  the  document  itself,  that  is, 
whether  the  party  issuing  the  instrument  is  estopped  from 
denying  his  lialnlity  set  forth  on  its  face  (and  if  so,  whether  the 
holder  by  a  mere  succession  acquires  a  right  against  the  party 
issuing  the  instrument).  But,  whatever  the  theories  of  the  great 
jurists  may  be,  such  as  those  propounded  by  von  Savigny,  Renaud, 
Kuntze,  de  Folleville,  the  fact  remains  that  the  codes  of  most 
states,  and  the  customary  laws  of  other  countries,  have  recognized 
the  rights  of  holders  of  negotiable  securities  to  bearer. 

*<  Unlike  the  state  debt  of  the  United  Kingdom,  the  British 
funds,  the  loans  raised  by  the  governments  of  continental  and 
transoceanic  states  are  almost  always  on  instruments  payable  to 
bearer,  with  coupons  attached,  which  latter  are  invariably  to 
bearer  ;*  so  also  the  loans  raised  by  public  companies.  As  regards 
the  latter,  either  they  may  be  issued  without  the  authority  of 
the  government,  as  is  the  case  in  Holland  and  Belgium,  or  they 
require  state  sanction,  as  is  the  case  in  France,  Russia,  {ukase  of 
the  8th  of  December,  1870)^  Austria  (Law  of  the  19th  of  July, 
1847)  and  most  of  the  German  states  \  whilst  in  England  either 
their  issue  depends  on  some  act  of  parliament  (railway  com* 
panies),  or  the  custom  of  the  Stock  Exchange  and  custom 
merchant  have  over-ridden  the  common  law  and  clothed  them 
with  a  character  of  transferability  in  direct  contradiction  to  the 
Tilling  of  our  courts  of  law,  which  have  maintained  that  a  floating 
debt  to  bearer  is  unknown  to  our  jurisprudence.t 

"  Where  the  issue  of  obligations  is  coupled  with  a  mortgage 
or  charge  on  property  to  secure  a  principal  sum  and  interest, 
the  laws  of  nearly  all  the  continental  states  impose  restrictions 
on  the  issue  of  these  securities,  more  especially  in  the  case  of 
land  mortgage  companies.  The  Austrian  Law  of  the  24th  of 
April,  1874,  for  instance,  contains  complete  regulations  re- 
lating to  their  issue,  and  in  the  German  Rdchstag  a  draft  law 

•  The  */w  du  29  avrily  1831 '  permitted  *  rentes^  to  be  exchanged  for 
^  Uira  ttu  porteur^ 
t  Crouch  V.  CridU  FoncUr  of  England^  L.  R.,  8  Q.  R,  374. 
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(ii  March,  1879)  has  been  submitted,  which  proposes  similar  rules 
to  those  contained  in  the  Austrian  law.  In  France  the  Cridi/ 
Fmcier  de  France  (Decree  of  the  nth  of  February,  1852)  has  the 
sole  privilege  of  issuing  mortgage  debentures.  In  Russia, 
Belgium  and  Holland  the  law  is  not  settled ;  whilst  in  England 
the  1865  and  1870  Acts  (28  &  29  Vict,  c  79,  and  33  &  34 
Vict,  c  20)  have  been  passed  to  regulate  the  subject  The  class 
of  securities  in  question  includes  railway  debentures ;  and  with 
regard  to  these  the  greatest  diversity  of  laws  prevails.  Thus  in 
Germany  a  preference-bond  (Prioriidts-ObiigaHon)  by  no  means 
entitles  the  holder  to  a  charge  on  the  realty  of  a  railway 
company ;  the  only  difference  between  the  rights  of  the  holder  of 
such  an  obligation  and  those  of  other  creditors  is  that  the  holders 
of  a  prior  series  may  take  in  priority  to  those  of  a  later  series ; 
but  even  this  point  is  doubtful  Neither  the  plant  nor  the 
rolling  stock  of  a  railway  can  be  taken  in  execution.  The  same  rule 
practically  prevails  in  France  {Dlcret  du  ^juiliety  1854);  and  the 
only  remedy  which  the  creditors  have  is  to  apply  for  a  sequestration 
and  the  appointment  of  an  administrator  or  receiver.  The  English 
law  only  allows  the  tolls  to  be  mortgaged,  debenture  holders 
ranking  equally ;  the  appointment  of  a  receiver  being,  in  point 
of  fact,  the  only  course  open  to  bondholders.  In  the  United 
States  of  America  the  law  is  in  a  great  state  of  confusion  and 
uncertainty,  the  practice  being  to  have  a  receiver  appointed, 
whenever  a  railway  gets  into  difficulties;  no  public  registry  of 
railway  debentures  or  mortgages  exists  within  the  Union.  The 
Austrian  and  Hungarian  laws  provide  for  inscription  of  mortgage 
charges  in  a  public  register,  whilst  the  laws  of  Russia,  Belgium 
and  Holland  contain  no  provisions  for  the  registration  of 
mortgage  charges  on  the  lands  of  railway  companies. 

'^  Again,  with  regard  to  shares  in  public  companies :  in  nearly 
all  the  European  states  shares  nominative  may  be  converted  into 
shares  to  bearer,  provided  the  whole  of  the  nominal  value  of  a 
share,  or  a  percentage  fixed  by  law,  has  been  paid  up.* 

*  In  Germany  40  per  cent ;  in  France  50  per  cent ;  in  England  the  fall 
amonnt 
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'*  The  consideration  given  must  by  the  law  of  most  states  be  in 
money ;  *  where  the  consideration,  if  not  in  money,  is  in  sone 
other  value,  the  same  has  to  be  proved  Great  uncertainty  may 
hence  arise  with  regard  to  liability  upon  calls  on  shares,  and  a 
poxchaser  may  find  himself  exposed  to  the  risk  of  being  required 
to  pay  calls,  though  holding  the  certificate  of  a  company,  setting 
forth  that  the  calls  have  been  paid  in  full  It  is  suggested  that  a 
kndJUe  holder  without  notice  should  be  allowed  to  set  up,  as  a 
defence  against  a  company  claiming  payment  on  unpaid  calls,  the 
certificate  of  payment  of  the  company. 

"  A  question  which  has  greatly  perplexed  contmental  bankers 
and  capitalists  is  that  of  converting  an  instrument,  otherwise 
Dutiable,  by  a  written  notice  or  indorsement  on  the  instrument 
itself  into  a  non-negotiable  instrument  The  English  law  does  not 
recognize  this  power,  whilst  on  the  continent  the  laws  of  nearly  all 
the  different  states  concur  in  allowing  a  holder  to  destroy  the 
negotiable  character  of  the  security.  The  most  complicated 
questions  arise  out  of  this  custom.  The  first  point  usually  raised 
is,  whether  the  law  of  the  place  of  issue  governs  as  regards  the 
mode  and  form  of  such  indorsement,  or  the  law  of  the  place 
where  the  act  has  been  done ;  and,  further,  what  law  is  to  govern 
the  mode  of  cancelling  a  notice  or  indorsement  barring  the 
negotiability  of  a  security  to  bearer?  Again,  by  whom  is  the 
indorsement  to  be  annulled  ?  And  coupled  with  these  questions 
are  those  of  procedure  and  the  evidence  to  be  adduced  of  the 
signature  of  the  person  entitled  to  make  or  annul  the  notice  or 
indorsement  The  true  use  of  negotiable  securities  to  bearer  is 
their  facility  of  transfer.  Through  great  banking  establishments 
scores  of  millions  sterling  pass  in  the  course  of  a  year,  and,  as  the 
obligations  are  generally  in  small  amounts,  in  practice  it  is  found 
impossible  to  keep  a  list  setting  forth  the  number  of  each  or  to 
use  any  mark  to  enable  identification  of  the  mstruments  to  take 
plac^  Any  impediment  in  the.  transfer  militates  greatly  against 
the  usefulness  of  these  securities  j  hence  the  right  of  the  owner 
to  recover  stolen  or  lost  bonds  or  shares  to  bearer  in  the  hands 
*  Companies  Act,  1867,  s.  2$  (imleH  A  contract  is  registered). 
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of  a  b<mA  fide  holder  is  a  question  beset  with  difficulties.  The 
refcent  French  law  (isth  of  June,  1872)  provides  facilities  for  the 
recovery  of  stolen  or  lost  negotiable  securities  to  bearer ;  and 
after  publication  in  the  BuUeiin  Officiel  the  negotiability  of  a 
lost  or  stolen  instrument  is  done  away  with.  Neither  the  German, 
Austrian,  Belgian,  Dutch  nor  Russian  laws  allow  the  interruption 
of  negotiability  of  a  lost  security  by  public  advertisement ;  the 
extreme  which  these  laws  permit  is  amortization  by  judicial  process. 
The  Austrian  law  requires  one  year  and  forty-five  days  to  elapse 
before  proceedings  can  be  instituted,  reckoning  from  the  due 
date  of  the  obligation  or  coupon,  or,  in  the  case  of  a  share 
certificate,  from  the  date  of  loss.  The  English  law  makes  no 
provision  for  the  case  of  lost  instruments  to  bearer.  To  the 
general  public  the  rule  that  after  the  decree  or  judgment  of  a  court 
declaring  the  amortization  to  be  completed  the  instrument  loses 
its  legal  existence  is  a  matter  of  grave  importance,  the  difficulty 
being  increased  by  the  fact  that  it  has  not  been  finally  settled 
whether  the  law  of  the  place  of  issue  or  that  of  payment  is  to 
govern,  and  equally  uncertain  is  the  rule  as  to  the  place  where 
publication  of  the  loss  is  to  take  place. 

^  On  the  continent  of  £urope  transfer  by  indorsement  in  blank 
is  in  common  use ;  an  instrument  thus  indorsed  partakes  of  the 
character  of  a  negotiable  security  to  bearer.  Shares  are  issued  by 
German  railway  companies  and  those  of  Austria,  Switzerland  and 
other  countries  in  this  form.  The  questions  naturally  arise  :  By 
what  law  is  the  indorsement  of  a  share  or  obligation  to  order  to 
be  governed?  Do  equities,  following  the  Code  de  Commerce^ 
attach  ?  Does  a  blank  indorsement  partake  merely  of  the  character 
of  a  mandate  (French  law),  a  power  to  collect,  or  does  it  pass  the 
property  in  the  instrument  itself?  The  usual  practice  is  for  the 
banking  house  issuing  a  loan,  as  happened  in  the  Russian  railway 
loans  issued  by  Stieglitz  &  Co.,  to  issue  the  bonds,  unless  they  are 
to  bearer,  indorsed  in  blank,  the  holder  having  the  right  of  filling 
in  his  name  or  the  name  of  any  other  person  to  whom  he  may 
assign. 

*'  The  next  question  to  be  considered  is  that  of  the  limitation 
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of  actions.  In  Holland  the  period  of  prescription  is  ten  years  ; 
in  Austria  thirty  to  forty  years,  according  as  the  state  or  a  private 
party  has  issued  the  obligation;  in  France  thirty  years;  in 
Russia  ten  years,  when  the  Imperial  Bank  is  the  debtor,  also  as 
against  private  undertakings  or  persons ;  whilst  in  £ngland  and  in 
Russia,  as  regards  the  state  loans,  no  limitation  exists.  As  regards 
coupons,  the  time  varies :  in  France  five  years ;  Germany,  as  a 
rule,  four  years ;  Austria  six  or  three  years ;  in  Russia  five  years ; 
in  England  six.  • 

*'Then  there  is  the  question  of  the  law  as  to  the  place  of  fulfil- 
ment, where  on  the  face  of  the  instrument  payment  may  be 
demanded  in  several  countries;  in  the  event  of  default  it 
becomes  a  matter  of  importance,  whether  the  holder  is  entitled 
to  elect  any  one  of  those  countries  and  enforce  his  remedy  in  the 
courts  of  the  country  he  has  chosen,  or,  if  not,  what  rule  is  to 
prevail 

^  Apart  firom  perfect  negotiable  securities  to  bearer,  there  are 
the  imperfect  instruments,  such  as  lottery  tickets,  postage  stamps, 
railway  tickets  &c. ;  in  whatever  direction  we  move,  these  useful 
agencies  serve  the  purposes  of  daily  life. 

"  Enough  has  been  indicated  to  prove  that  an  endless  variety  of 
mles,  an  ever  changing  practice  and  custom,  permeates  the  whole 
judicial  system  which  regulates  these  securities.  In  view  of  this 
feict  the  Chamber  of  Commerce  of  Frankfort-on-the-Main  intends 
to  bring  forward  certain  propositions,  supported  by  the  bankers  of 
Berlin.  These  propositions  are  only  intended  to  lay  down  broad 
principles ;  they  in  no  wise  purport  to  be  final,  but  are  brought 
forward  with  a  view  to  directing  the  attention  of  jurists  and 
the  public  to  the  more  salient  features  of  the  recognized  diffi- 
culties which  beset  the  question  of  determining  what  law,  what 
rules,  ought  to  govern  negotiable  securities  to  bearer," 

The  following  report  of  the  Chamber  of  Commerce  of  Frankfort- 
on-the-Main,  as  the  Committee  on  Obligations  to  Bearer,  signed  by 
Herr  G.  A.  de  Neufville,  Privy  Councillor,  the  President,  Herr 
P.  Petsch-Goll,  Commercial  Counsellor,  the  Vice-President,  and 
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Dr.  Orro  Puls,  the  S)mdic,  of  the  Frankfort  Chamber  of  Comi 
merce,  and  dated  Frankfort-on-the-Main,  the  5th  of  August,  1879, 
was  read  by  Herr  Petsch-Goll  : 

"  At  the  sixth  Conference  of  the  Association  for  the  Refonn 
and  Codification  of  the  Law  of  Nations,  held  at  Frankfort-on4he 
Main  from  the  20th  to  the  23rd  of  August,  1878,  the  President 
of  the  Frankfort  Chamber  of  Commerce,  Herr  G.  A.  de  Neupville, 
moved  as  follows : 

'* '  Great  prejudice  has  accrued  to  the  commercial  interest  of  this 
city  from  the  material  differences  in  the  laws  of  different  countries 
with  regard  to  obligations  to  bearer.  We  need  only  mention :  (i)  the 
issuing  of  instruments  to  bearer,  their  conversion  into  instruments 
nominative  and  their  reconversion ;  (2)  hypothecations  to  bearer ; 
(3)  the  pledging  of  large  subjects  of  property,  such  as  railways  &c,. 
not  to  a  particular  creditor,  but  to  a  general  body,  showing  title 
through  the  holding  of  certificates ;  (4}  the  attachment  of  securities 
and  the  difficulties  thence  arisbg  to  bonA  fide  holders ;  (5)  the 
barring  of  rights  of  coupon-holders  through  lapse  of  time ;  (6) 
payment  of  expired  coupons  duly  allotted ;  (7)  the  annuha:ient  of 
lost  obligations  to  bearer.  We  think  it  highly  important,  not  only 
to  commerce,  but  to  private  individuals  and  the  state,  that  there 
should  be  uniformity  of  laws  upon  the  subject,  and  therefore 
move : — 

"  *  That  the  Conference  appoint  a  Committee,  with  power  to 
add  to  its  numbers,  to  deal  with  this  topic  and  to  prepare 
resolutions  for  one  of  the  next  Conferences' 

"  The  Conference  resolved : — 

•*  *  That  the  Chamber  of  Commerce  of  Frankfort-on-the-Main  be 
requested,  in  concert  with  the  leading  commercial  corporations 
of  Europe,  to  prepare,  against  one  of  the  next  Conferences, 
such  resolutions  as  may  pave  the  way  for  an  agreement 
between  the  various  legislatures,  concerning  obligations  to 
bearer.' 

"To  this  end,  on  tne  12th  of  November,  1878,  we  addressed 
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requests  to  the  representatives  of  the  Corporations  of  Merchants 
aad  Chambers  of  Commerce  of  Amsterdam,  Berlin,  Brussels, 
Hamburg,  Milan,  St.  Petersburg  and  Vienna  that  they  would 
designate  proper  persons  to  serve  on  the  committee.  The 
followmg  members  were  consequently  nominated :  (a)  by  the 
Chamber  of  Commerce  of  Amsterdam,  Dr.  T.  M.  C.  Asser,  Pro- 
fessor of  Commercial  Law ;  (d)  by  the  Corporation  of  Merchants 
of  Berlin,  its  syndic,  Dr.  R.  Beisert,  formerly  Chief  Judge  of  the 
District  Courts ;  (c)  by  the  Chamber  of  Commerce  of  Hamburg, 
Herr  A  G.  R  Emden  ;  (d)  by  the  Committee  of  the  St  Peters- 
burg Exchange,  M.  R  Furst,  Manager  of  the  London  branch 
of  the  Russian  Foreign  Commercial  Bank  ;  (e)  by  the  Commercial 
and  Industrial  Chamber  of  Lower  Austria,  Dr.  Karl  Wolfgang 
Tremel,  Advocate,  of  Vienna. 

**  From  Brussels  and  Milan  no  answers  to  our  letters  have  up 
to  the  present  time  been  received. 

"  Being  of  opinion  that,  in  dealing  with  the  matter  submitted  to 
US,  by  *  obligations  to  bearer '  we  were  to  understand  only  those 
descriptions  of  fi/res  au  porteur  which  owe  their  existence  to  the 
modem  methods  of  raising  loans  and  consequently  are  only  issued 
in  large  numbers  and  are  suited  to  stock  exchange  transactions, 
we  provisionally  left  out  of  consideration  all  instruments  payable 
to  bearer  which  do  not  come  within  that  category. 

^  By  way  of  providing  a  basis  for  discussion  and  a  starting-point 
for  a  further  development  of  the  subject  we  formulated  the  sub- 
joined five  propositions,  of  which  in  February  last  we  sent  copies 
to  the  gentlemen  above  named,  requesting  an  expression  of  their 
opinion  upon  them : 

'^  ^(i.)  It  is  desirable  that  the  holders  of  obligations  to  bearer 
be  secured  by  mortgages  duly  entered  upon  the  register 
of  lands. 

" '  (2.)  Attachments  of  obligations  to  bearer  as  against  a  honA 
fide  holder  are  inadmissible  and  should  be  at  once 
removed  upon  such  holder  furnishing  satisfactory  proof  of 
the  identity  of  the  person  from  whom  he  derives  his  title 
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to  the  party  suing  out  the  attachment ;  the  latter  then 
to  have  recourse  to  such  person  and  antecedent  parties. 

"  *  (3.)  The  rights  upon  obligations  inscribed  to  bearer,  issued 
with  the  proper  formalities,  and  upon  coupons  upon  which 
payment  is  due,  should  only  be  barred  after  the  lapse  of 
twenty  years.  The  debtor  should  be  able  by  depositing 
any  amount  of  which  no  demand  has  been  made  to  free 
himself  from  all  further  liability. 

"*(4.)  Obligations  to  bearer  should  only  be  annulled  upon 
proof  of  their  physical  destruction.  In  such  case  the 
debtor  should  be  obliged  to  substitute  a  new  document  at 
the  expense  of  the  person  requiring  it 

"  *  (s.)  In  the  case  of  theft  of  an  instrument  inscribed  to  bearer 
or  a  coupon,  if  the  person  robbed  has  given  notice  to  the 
debtor,  and  since  the  period  at  which  payment  became  due 
upon  the  stolen  document  five  years  have  elapsed,  without  a 
bonAfide  holder  presenting  himself,  the  person  robbed  has  a 
right  to  demand  payment' 

"  In  connection  with  these  propositions,  Herr  R.  Beisert, 
Syndic  of  the  Corporation  of  Merchants  of  Berlin,  has  forwarded 
to  us  a  very  interesting  treatise,  intituled  'Materials  for  the 
Question  of  a  Uniform  International  Legislation  upon  Obligations 
to  Bearer.*  *  The  writer  declares  his  object  to  be  to  enable  the 
Berlin  commercial  interests  to  take  action  with  regard  to  the 
question,  and  accordingly  he  deals,  not  only  with  our  resolutions, 
but  with  other  matters  germane  to  the  subject 

''Herr  Beisert  has  thus  been  led  to  formulate  a  series  of 
questions. 

"  These  questions  the  undersigned  Chamber  of  Commerce  has 
subjected  to  a  careful  consideration,  as  the  result  of  which  it  has 
framed  the  following  resolutions  : 

"  I.  The  issuing  of  debentures  &c.  without  real  security.t 

*  Berlin.    Deuter  and  Nicolas.    This  thoughtful  and  able  pamphlet  contains, 
among  other  things,  a  clear,  concise  and  complete  exposition  of  the  laws  of  the 
nations  of  Europe  upon  the  subject  in  hand. — Ed. 
t  Cf.  Beisert,  p.  9. 
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**  I.  The  issue  in  sets  of  obligations  to  bearer  should  be  subject 
to  authorization  by  government 

"  3.  Whosoever  issues  such  securities  without  such  authorization 
should  be  liable  to  punishment  and  should  be  responsible  to  any 
person  taking  them  bond  fide.  The  securities  so  issued  should  be 
withdrawn  from  circulation. 

''3.  The  granting  of  authority  to  issue  should  rest  with  the 
executive. 

**  IL  The  issuing  of  debentures  &:c  with  real  security.* 

^  I.  The  issue  of  obligations  to  bearer  with  real  security  should 
be  subject  to  autkorizationby  the  state. 

'*  2.  The  legislature  should  give  to  the  holders  of  such  obliga- 
tions a  preference  or  specific  charge. 

**•  3.  The  legislature  should  declare  the  principle  upon  which  the 
value  of  the  realty  to  be  charged  is  to  be  ascertained. 

''4.  The  law  should  declare  what  realty  may  be  mortgaged  and 
to  what  extent  Mortgages  of  mining  property  should  not  be 
prohibited  unconditionally. 

"  $.  For  the  application  of  the  floating  capital  of  land  mortgage 
companies  we  recommend  the  principles  of  the  German  Law 
concerning  Banks  of  Issue. 

^'  6.  The  supervision  of  the  management  of  land  mortgage  banks 
should  be  exercised  by  both  government  inspectors  and  committees 
of  mortgage  debenture  holders. 

"^  III.  Railway  and  canal  companies'  debts.t 

*'  I.  The  debts  of  railways,  as  also  the  order  of  succession  of 
their  loans,  should,  as  provided  by  recent  legislation  in  Austria, 
be  entered  in  a  public  register. 

'*  2.  Besides  the  lands  used  for  the  purposes  of  the  railway,  the 
following  assets  should  be  available  to  satisfy  the  claims  of  pre- 
ferential creditors :  the  rolling  stock,  the  repair  and  renewal 
funds,  the  ready  money  and  credits  arising  out  of  the  traffic. 

♦  Cf.  Beisert,  p.  14. 
t  Cf.  Beisert,  p.  18.    The  presence  of  representatives  of  railways  will  1>e 
required  at  the  discussion  of  the  next  five  paragraphs. 
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"3*  Particular  portions  of  lines  should  be  chaigeable  sepa- 
rately. 

**  4.  The  dissolution  of  a  railway  company  is  admissible,  where 
a  sequestration  or  sale  of  its  whole  undertaking  fails  to  satisfy  the 
claims  of  its  creditors. 

'^  5.  The  same  principles  are  applicable  to  the  debts  of  canal 
companies. 

"IV.  Shares.* 

"  X.  As  a  rule,  shares  in  a  company  should  be  all  equal  in 
amount ;  but  exceptions  might  be  made  in  special  cases  by  leave 
of  the  proper  authorities. 

''2.  The  determination  of  a  minimum  amount  should  be  left 
to  the  individual  legislatures.  Any  damage  consequent  upon  a 
non-observance  of  the  law  in  this  respect  should  be  made  good  to 
the  bon&fide  holder  by  the  person  guilty  of  such  non-observance. 

'*  3.  Shares  should  not  be  subdivided  or  consolidated  save  with 
the  sanction  of  government 

"  4.  It  should  be  open  to  every  shareholder  to  require  that  his 
shares,  issued  to  bearer,  be  inscribed  with  his  own  or  any  other 
name.     This  should  not  aiOfect  the  right  to  vote. 

"5.  Priority  with  regard  to  dividends  should  be  allowed  to 
certain  classes  of  shares  (e.g.  preference  shares  over  ordinary 
shares). 

"  V.  Restrictions  upon  negotiability,  t 

"  I.  The  person  issuing  the  obligation  should  be  entided  to 
convert  it  into  an  instrument  nominative  and  to  reconvert  it 
(cf.  IV.  4). 

'^2.  Upon  such  conversion  being  made,  the  coupon-sheet 
should  be  deposited  with  the  party  issuing  the  obligation,  the 
interest  being  paid  from  time  to  time  upon  production  of  the 
receipt 

"  VI.  Recovery  and  attachment  of  obligations  to  bearer.  J 

♦  Cf.  Bciscrt,  p.  19.  t  Cf.  Beiscrt,  p.  24. 

t  Cf.  Beiscrt,  p.  27. 
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^  I.  No  claim  for  the  recovery  of  obligations  to  bearer  should 
prevail  against  the  title  of  a  bonAfide  holder  for  value. 

"  3.  A  person  who  has  lost  or  been  robbed  of  an  obligation  to 
bearer  should  be  able  to  stop  its  circulation,  but,  as  against  a  ban^ 
fide  holder,  only  until  proof  by  the  latter  of  such  facts  as  will 
cast  upon  his  assignor  the  burden  of  showing  his  own  tide. 

"  3.  Where  an  obligation  or  coupon  is  stolen,  the  party  issuing 
the  obligation  should  be  obliged  to  make  payment  to  the  loser 
after  the  lapse  of  a  period  of  time  to  be  fixed  by  law,  if  no  ban^ 
fide  holder  has  presented  himself  in  the  meantime.  Before  the 
tennination  of  such  period  the  loser  should  be  required  to  give 
security,  if  he  requires  payment 

"  VII.  Annulment  *  of  obligations  to  bearer,  f 

"  I.  Obligations  to  bearer  should  be  judicially  annulled  only 
upon  satisfactory  proof  of  their  destruction. 

^  2,  The  annulment  should  extend  to  counterfoils  and  coupons. 

**  3.  The  respective  rights  of  the  persons  among  whom  an 
obligation  to  bearer  has  circulated  during  the  course  of  proceed- 
ings for  its  annulment  should  be  governed  by  the  special  cir- 
cumstances of  the  case. 

"VIII.  Joint  representation  of  the  rights  of  owners.^ 

*'  Compulsory  composition  in  bankruptcy  should  extend  to  tiie 
case  of  several  holders  of  debentures  &c.  entitled  to  separate 
satisfaction. 

'*IX.  The  limitation  of  actions  upon  obligations  to  bearer.  § 

"  I.  The  limitation  of  actions  for  the  recovery  of  principal 
moneys  should  be  thirty  years  from  the  date  of  payment  becoming 
due  upon  the  last  number  of  the  loan. 

"  2.  Actions  upon  coupons  and  dividend  warrants  should  have 
to  be  brought  within  fifteen  years  from  the  date  for  payment  ex- 
pressed upon  the  face  of  them. 

*  Amoriuaiion^  i.  e.,  a  judicial  declaration  that  an  instrument  has  ceased  to 
exist.  t  Cf.  Beisert,  p.  31. 

X  Cf.  Beisert,  p.  34.  f  Cf.  Beisert,  p.  37. 
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*^  3.  The  period  of  limitation  should  be  required  to  be  stated 
upon  every  coupon. 

**  X.  Missing  coupons.* 

"  I.  The  holder  of  an  obligation,  upon  proof  of  the  destruction 
of  the  coupons  issued,  should  be  entitled  to  have  new  coupons 
for  the  time  yet  to  run. 

**  2.  If  such  destruction  cannot  be  completely  proved,  or  the 
coupons  are  only  lost  or  stolen,  payment  of  the  amounts  due  upon 
the  coupons  should  only  be  claimable  without  security  being 
given,  if  the  coupons  do  not  reappear  within  the  period  of 
limitation. 

''3.  The  missing  coupons  should  be  deducted  from  the 
principal  sum. 

"  In  submitting  the  foregoing  resolutions  to  the  Conference,  the 
Chamber  of  Commerce  believes  that  it  has  executed  its  commission 
and  begs  leave  to  move : — 

"  *  That  a  section  of  the  Association  be  formed,  to  which  the 
paper  and  resolutions  upon  the  subject  of  obligations  to 
bearer  may  be  referred,  with  a  request  to  bring  the  same  to 
the  notice  of  the  various  centres  of  commerce  and  all 
proper  bodies  and  persons  in  the  different  countries,  and  to 
report  at  the  next  Conference.' " 

Herr  Petsch-Goll  informed  the  meeting  that,  since  settling 
the  report,  the  Chamber  of  Commerce  had  received  an  important 
communication  from  the  Committee  of  the  Berlin  Stock  Exchange, 
promising  a  careful  consideration  of  the  resolutions,  and  also  an 
opinion,  entitled  to  great  weight,  from  Dr.  C.  W.  Tremel,  the 
Viennese  member  of  the  Committee,  printed  as  a  supplementf 
He  trusted,  he  said,  that  the  resolutions  would  be  found  a  suitable 
starting-point  for  the  further  development  of  the  subject,  and  he 
expressed  a  belief  that  the  labours  of  the  committee,  like  those 
of  the  General  Average  and  Bills  of  Exchange  Committees, 
would  be  productive  of  good  results.  He  had  been  told  by 
more  than  one  friend  that,  without  the  co-operation  of  govern- 

♦  Cf.  Beisert,  p.  39.  t  See  Appendix  A,/e>j/,  p.  315. 
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ments,  their  efTorts  would  be  unavailing,  and  that  the  day  was  far 
distant  when,  under  the  most  favourable  circumstances,  they 
would  be  crowned  with  success.  But  he  had  always  said,  and 
stin  thought,  that,  if  none  planted  trees  but  those  who  were  to 
reap  the  fruit  and  enjoy  the  shade,  there  would  be  few  orchards 
and  fewer  forests.  He  added  that  the  Qiamber  of  Commerce 
had  deemed  it  desirable  to  somewhat  expand  the  motion  witli 
which  their  report  concluded,  and  he  therefore  would  move  in 
their  name : — 

*'That  a  Committee  be  appointed,  and  that  the  papers  and 
resolutions  upon  a  uniform  legislation  with  r^ard  to  obliga- 
tions to  bearer  be  referred  to  such  Committee,  with  a 
request  to  consider  the  same  and  report  thereon  to  the  next 
Conference. 

"That  the  Committee  be  divided  into  two  Sections,  one  to  be 
formed  by  the  Executive  Council,  the  other  by  the  German 
branch  of  the  Association. 

"  That  it  be  the  duty  of  such  Sections  to  collect  information 
and  to  obtain  expressions  of  opinion  as  to  the  present  state 
of  the  laws  relating  to  obligations  to  bearer  from  the 
centres  of  commerce  and  proper  persons  in  different 
countries. 

"  That  it  be  left  to  the  Sections  to  agree  between  themselves 
with  which  countries  each  shall  place  itself  in  com- 
munication." 

Hen  H.   H.   Meier,   of  Bremen,  Member  of  the  German 
Rdchstag,  in  seconding  these  resolutions,  recommended  a  pre- 
liminary inquiry  as  to  what  was  matter  of  national,  and  what  of 
international,  law. 

M.  Clunet  dilated  upon  the  necessity  of  a  settlement  of  the 
relations  of  states  and  their  creditors,  instancing  a  case  in 
which  the  Ottoman  Government  had  sought  to  repudiate  a  liability 
incurred  in  Paris  upon  the  ground  that  the  contract,  being  made 
with  a  government,  should  be  governed,  not   by  the  iex  loci 
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cofUracHiSf  but  by  that  law  to  which  alone  the  government  was 
subject 

Mr.  Joseph  Brown,  Q.C,  of  London,  referring  to  a  case  before 
the  House  of  Lords  {Goodivin  v.  Robarts^  L.  R.,  i  App.  Cas.,  476), 
in  which  he  had  been  engaged,  shewed  the  practical  incon- 
venience of  the  same  scrip,  through  being  issued  in  different 
commercial  capitals,  becoming  subject  to  a  variety  of  laws. 

The  Hon.  H.  Dudley  Ryder  (of  Messrs.  Coutts  &  Co., 
of  London)  and  others  having  addressed  the  meeting,  and  Herr 
Petsch-Goll  having  been  heard  in  reply— 

Lord  O'Hagan,  remarking  that  the  Conference  was  not  asked 
to  decide  magisterially  upon  the  proposals  of  the  Frankfort 
Chamber  of  Commerce,  but  to  say  that  they  were  worthy  of 
consideration,  and  that  it  was  prepared  to  entertain  them,  put 
the  resolutions  to  the  meeting,  which  passed  them  unanimously. 

Bills  of  Exchange, 

Professor  Thol,  of  the  University  of  Gottingen,  who  was  to 
have  read  a  paper  upon  Bills  of  Exchange,  being  absent  through 
illness,  Dr.  S.  Borchardt,  of  Berlin,  Chairman  of  the  Bills  of 
Exchange  Committee  appointed  at  the  Hague  in  1875,  gave  a 
sketch  of  the  progress  made  towards  the  assimilation  of  the  laws 
relating  to  these  securities.  After  recapitulating  what  had  been 
communicated  in  the  reports  of  the  Committee,  presented  at 
Bremen  in  1876,  Antwerp  in  1877  and  Frankfort  in  1878,  with 
regard  to  the  attitude  of  the  governments  of  Germany,  Austria- 
Hungary,  Italy,  the  Scandinavian  Kingdoms  and  Switzerland, 
he  stated  that  since  the  date  of  the  last  Conference  the 
movement  had  extended  to  Holland,  the  Dutch  Government 
having  taken  action  upon  a  petition  prepared  by  Dr.  Hovy 
and  presented  to  it  at  the  beginning  of  the  current  year  by 
the  Amsterdam  Chamber  of  Commerce.  There  was  a  strong 
desire  on  the  Continent  to    see   Great  Britain    move  in  the 
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matter.  This  country  had  the  largest  interests  invoked  and  was 
not  wont  to  be  behindhand,  when  there  was  good  practical  work 
to  be  done.  He,  therefore,  thought  it  highly  desirable  that  in* 
formation  as  to  the  present  state  of  the  question  should  be 
forwarded  to  the  proper  quarters  in  the  United  Kingdom. 
Accordingly^  he  would  move  : — 

'*  That  the  Chambers  of  Commerce  and  the  Institute  of  Bankers 
of  Great  Britain  be  informed  of  the  successful  action  taken 
by  this  Association  in  connection  with  the  subject  of  bills 
of  exchange  and  be  requested  to  co-operate  in  the  establish- 
ment of  an  international  law  to  regulate  the  rights  arising 
out  of  those  securities  and  in  inducing  the  English  Govern- 
ment to  participate  in  the  scheme,  and  that  for  this  purpose 
a  special  committee  be  appointed  by  the  Executive 
Council" 

Dr.  BoRCHAROT  also  moved  that  the  following  rule  should  be 
added  to  the  twenty-seven  '  Principles  for  an  International  Law  to 
govern  Bills  of  Exchange,'  already  adopted  by  the  Association  : — * 

'*  Every  alteration  of  an  essential  portion  of  a  bill  of  exchange, 
made  without  the  consent  of  the  parties  liable  upon  the 
bill,  avoids  the  bill  and  determmes  such  liability." 

The  Hon.  A.  Mackenzie,  delegate  of  the  Bombay  Chamber 
of  Commerce,  in  seconding  both  motions,  described  the  course 
taken  by  recent  legislation  upon  the  subject  in  India. 

Lord  O'Hagan  observed  that  the  second  motion  did  not 
appear  upon  the  printed  order  of  the  day,  and  asked  whether 
notice  of  it  had  been  given  by  the  Secretary  of  the  Committee.  It 
appearing  that  this  was  not  the  case,  his  lordship  intimated  that 
be  could  not  put  it  to  the  vote,  as  it  pledged  the  Conference  to  a 
definitive  expression  of  opinion,  and  suggested  that,  either  Dr. 
Borchardt  should  give  notice  for  Friday,  or  the  resolution 
should  be  referred  to  the  Executive  Council. 

*  See  Appendix  B,  post^  p.  318. 
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Dr.  BoRCHARDT  having  declared  that  the  latter  alternative 
would  meet  his  views,  the  first  of  the  resolutions  was  put  to  the 
meeting  and  carried,  and  the  second  was  referred  to  the  Executive 
Council,  to  deal  with  as  they  should  think  fit 

Patents  for  Inventions. 

The  report  of  the  Committee  upon  Patents  for  Inventions  was 
read  by  Mr.  J.  G.  Alexander,  of  London,  Honorary  Secretary  of 
the  Committee.  It  was  signed  on  behalf  of  the  Committee  by 
Mr.  A.  H.  Brown,  M.P.,  the  Chairman,  and  Mr.  Alexander 
and  ran  as  follows  : 

*'  The  Committee  appointed  at  the  Bremen  Conference  in  1876 
on  the  subject  of  Patent  Right,  and  which  was  instructed  by  the 
Conference  held  at  Antwerp  in  the  following  year  to  prepare  a 
projet  de  lot  on  that  subject,  now  have  to  report  that  they  have 
completed  their  labours  in  that  direction.  During  the  past  two 
years  they  have  been  engaged  in  preparing  a  series  of  resolutions 
to  form  the  basis  of  a  law,  and  a  draft  of  their  resolutions  was,  in 
April  last,  printed  and  sent  to  all  the  members  of  the  Committee 
in  Great  Britain,  on  the  Continent  and  in  the  United  States  for 
their  perusal,  with  a  request  that  they  would  make  suggestions 
thereupon.  Several  members  sent  in  valuable  comments,  and 
regard  was  had  to  these  in  drawing  up  the  final  resolutions  now 
presented  to  the  Conference. 

''Soon  after  the  last  Conference  of  the  Association  several 
members  of  the  Committee,  representing  different  countries,  took 
part,  as  delegates  of  the  Association,  in  the  Paris  Congress  upon 
Industrial  Property,  upon  which  they  sent  in  a  report  to  the 
Council  The  Committee  consider  the  Congress  to  have  been,  on 
the  whole,  very  satisfactory  in  its  results,  and  they  are  glad  to  be 
able  to  state  that,  as  one  outcome  of  the  Congress,  negotiations 
are  now  on  foot  with  the  object  of  establishing  an  international 
convention  for  the  mutual  protection  of  patent  right  and  other 
property  of  the  same  kind. 

"  The  Committee  have  had  their  attention  called  to  the  Patent 
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Bin  introdticed  by  the  British  Government  into  the  House  of 
Commons  during  the  present  session,  but  which  was  subsequently 
withdrawn.  They  have  prepared  a  memorial  on  the  subject  of 
this  bill,  to  be  presented,  when  approved  by  the  Council,  to  the 
Attorney-General  for  the  information  of  the  Government,  if  a 
similar  bill  be  introduced  next  year.  The  Committee  appreciate 
certain  valuable  features  in  this  bill,  such  as  the  extension  of  the 
term  of  patents  to  twenty-one  years  in  all  cases,  the  clauses  relating 
to  amendments  and  the  omission  of  the  objectionable  provision 
contained  in  the  bill  of  1877  with  regard  to  examinations.  They 
regret,  however,  that  the  Government  have  not  yet  seen  their 
way  to  two  urgently  needed  improvements,  a  large  reduction  of 
the  fees  and  the  appointment  of  paid  commissioners.  They  are 
convinced  that  any  bill  which  does  not  satisfactorily  deal  with 
those  two  points  will  leave  untouched  some  of  the  most  important 
defects  in  the  present  British  patent  law. 

''The  following  gentlemen  joined  the  Committee  during  the 
post  year :  Admiral  J.  W.  M*Donald,  Mr.  Edward  Crafton  and 
Mr.  Alfred  Barlow.  The  last  of  these  gentlemen,  the  Com- 
mittee regret  to  state,  is  since  deceased. 

"The  Committee,  after  having  deUberated  on  the  subject, 
lecognize  that  it  seems  impossible  to  propose  one  common  law 
upon  patents  for  inventions,  on  account  of  the  numerous  points  of 
contact  which  the  subject  presents  with  civil,  commercial  and 
criminal  law  in  general  Nevertheless,  it  is  advisable  to  select  a 
certain  number  of  general  principles  which  may  be  accepted  in 
the  laws  of  all  countries. '  Consequently  the  Committee  adopt  and 
propose  to  the  Conference  the  following  resolutions : — 

**  L  General  principles. 

"  I.  The  right  of  inventors  over  their  productions  is  a  right  of 
property.     The  law  does  not  create,  it  only  regulates  it* 

"  2.  A  temporary  privilege,  of  sufficient  duration  to  ensure  the 
remuneration  of  their  labours  and  outlay,  should  be  accorded 

*  Adopted  by  the  International  Congress  upon  Industrial  Property,  held  at 
Paris  in  1878. 
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to  inventors,  less  in  their  own  interest  than  in  that  of 
industry  in  general 

**  11.  Laws  and  treaties. 

"  3.  Patents  for  inventions  should  be  the  subject  of  a  special 
and  complete  law  in  each  country.* 

"  4.  Foreigners  ought,  with  respect  to  patents,  to  be  treated  in 
exactly  the  same  way  as  citizens.* 

"5.  Stipulations  for  the  reciprocal  protection  of  patent  rights 
between  different  countries  should  be  contained  in  special 
conventions,  independent  both  of  treaties  of  commerce  and 
of  conventions  for  the  mutual  recognition  of  literary  and 
artistic  copyright* 

"III.  Patent  Office. 

*'  6.  A  special  department  for  patents,  trade  marks  and  registered 
designs  should  be  established  in  each  country.  A  central 
depot  of  patents  &c.  should  be  attached  to  it  for  the  use  of 
the  public.  Independently  of  any  other  publication,  the 
administration  of  patents  &c.  should  publish  a  periodical 
official  journal* 

"IV.  Fees. 
"  7,  The  fees  levied  on  patents  should  not  be  laiger  than  is 
necessary  to  cover  the  expenses  of  the  Patent  Office  and 
should  be  levied  by  periodical  payments. 

"  V.  What  is  patentable  and  by  whom. 

"  8.  All  inventions,  whether  of  procedures  or  of  products, 
should  be  patentable,  except  financial  combinations  or 
inventions  contrary  to  public  order  or  to  morality.  In 
particular,  chemical,  alimentary  and  pharmaceutical  pre- 
parations should  be  patentable.* 

"  9.  In  the  absence  of  fraud,  the  first  applicant  should  be 
deemed  the  inventor. 

"  9a.  Government  officers  or  employks  should  not  be  debarred 
from  obtaining  patents  for  their  own  inventions. 

*  Adopted  by  the  International  Congress  upon  Industrial  Property,  held  at 
Paris  in  1878. 
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'VI.  Provisions  as  to  international  exhibitions. 

"lo.  Provisional  protection  should  be  granted  to  patentable 

inventions  exhibited  at  ofHcial  international  exhibitions,  or 

such  as  are  officially  recognized.* 
"ii.  The  term  during  which  inventions  are  thus  protected 

should  not  be  deducted  from  tlie  term  of  the  patent 
"i2.  Such   provisional  protection  should  extend  to  all  the 

countries  represented  at  the  exhibitions/ 
"13.  The  fact  that  an  article  is  an  exhibit  at  an  international 

exhibition  should  not  interfere  with  the  right  of  seizing  it 

as  an  infringement* 

"VII.  Provisional  protection. 

"  14.  Provisional  protection  for  twelve  months  should  be  granted 
on  the  applicant  for  a  patent  filing  a  provisional  specification 
containing  an  outline  description  of  the  nature  of  his 
invention,  in  which  no  details  should  be  required. 

"  VIII.  Procedure  on  application, 

"  15.  No  description  of  the  invention,  except  its  name,  should 
be  published  before  the  issue  of  the  patent,  except  as  men- 
tioned in  paragraph  19. 

"  16.  The  deposit  of  provisional  specifications  should,  at  the 
option  of  the  inventor,  be  allowed  to  be  made  at  the 
authorized  local  office  and  at  the  consulates  of  the  various 
nations,  and  on  such  deposit  at  a  consulate,  and  the  payment 
of  the  patent  fees,  provisional  protection  should  commence, 
as  if  the  deposit  had  taken  place  in  the  patent  office  of  the 
country  represented,  t 

"  17.  Prior  to  the  expuration  of  the  term  of  provisional  protec- 
tion, if  the  applicant  desires  to  complete  his  patent,  he 
should  be  required  to  file  a  full  specification. 

**i8.  Where  a  patent  has  been  applied  for  in  one  country, 
subsequent  publication  of  the  invention  should  not,  during 

*  Adopted  by  the  International  Congress  upon  Industrial  Property,  held  at 
Paris  in  1878.  f  Paris,  modified. 
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a  period  of  twelve  months,  prejudice  the  original  applicant's 
right  to  a  patent  in  other  countries. 

"IX.  Examination. 

"  19.  On  the  filing  of  the  complete  specification,  or  the  expiry 
of  the  term  of  provisional  protection,  if  no  complete 
specification  has  been  filed,  the  provisional  specification 
should  be  published.  After  the  filing  of  the  complete 
specification,  and  previously  to  its  publication,  the  patent 
office  should  examine  it,  having  regard  exclusively  to  the 
following  points : — 

"  (a)  Whether  the  specification  is  clear. 
"  (^)  Whether  the  invention  is  contrary  to  public  morals. 
"  (c)  Whether  the  invention  is  wanting  in  novelty,  regard 
being  had  solely  to  prior  publications  in  the 
patent  office  of  the  country. 
"  20.  For  the  purposes  of  examination,  an  invention  should  not 
be  deemed  to  be  wanting  in  novelty,  unless  a  prior  publica- 
tion be  found  which  comes  strictly  within  one  or  other  of 
the  following  conditions : — 

"  (a)  It  should  be  not  more  than  twenty-five  years  old 
and  be  in  the  form  of  a  full  description,  identical 
with  the  applicant's  description. 
"  (d)  If  the  prior  description  be  more  than  twenty-five 
years  old,  it  should  be  proved  that  the  identical 
invention,  as  claimed  by  the  applicant,  has  been 
openly  used  within  twenty-one  years  last  past 

"  21.  Should  some  parts  of  the  invention  come  within  these 

objections,  the  applicant  should  be  allowed  to  amend  his 

specification. 
*'  22.  Subject  to  such  amendment,  the  patent  should  be  granted, 

except  in  cases  of  fraud,  or  when  the  invention  is  contrary 

to  public  morals. 
''23.  Reports    and    opinions    of  examining    authoritic%    as 

respects  applications  for  patents,  should  not  be  open  to  the 

public 
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"  X.  Procedure  on  grant  of  patent. 

"24.  The  complete  specification  should  be  published  im- 
mediately on  the  granting  of  the  patent. 

"25.  The  provisional  protection  should  continue  till  the  final 
grant  or  refusal  of  the  patent 

"XI.  Amendment 

"  26.  Should  it  appear,  after  a  patent  has  been  granted,  that 
the  claims  are  too  extensive,  or  that  the  specification  is 
otherwise  open  to  objection,  it  should  be  competent  to  the 
patentee  to  disclaim  or  amend  his  specification. 

"XII.  Term. 

^'27.  All  patents  should  be  granted  for  a  term  of  twenty-one 

years.     There  should  be  no  prolongation. 
"  28.  A  patent,  whenever  granted,  should  bear  date  from  the 

deposit  of  the  provisional  specification. 

"XIII.  Effect  of  patent 

"  29.  All  patents  should,  throughout  their  whole  term,  ensure  to 
the  inventors  or  their  legal  representatives  or  assignees  the 
exclusive  right  to  the  patented  invention,  and  not  a  mere 
right  of  receiving  royalties  from  third  persons,* 

''  30.  The  effect  of  a  patent  should  be  that  no  one  should  be 
permitted,  without  the  leave  of  the  patentee,  to  produce,  use 
or  sell  the  article  which  forms  the  subject  of  the  invention, 
the  patented  machinery,  process  or  combination  or  the 
article  produced  by  such  patented  machinery,  process  or 
combination. 

"31.  A  patent  should  have  no  effect  on  vehicles  or  ships, 
or  appliances  to  vehicles  or  ships,  which  come  but  temporarily 
within  the  boundaries  of  the  country,  and  the  owners  of 
which  do  not  carry  on  business  within  the  country. 

"  32.  The  patentee  should  not  be  prevented  from  introducing 
from  abroad  articles  manufactured  under  his  patent 

*  Adopted  by  the  International  Congress  upon  Industrial  Property,  held  at 

J*am  in  1878. 

H    2 
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"  33.  A  patent  should  be  held  to  confer  an  indefeasible  title  to 
the  invention  described  in  the  complete  specification,  unless 
it  be  proved  that  there  exists  a  prior  patent  covering  an 
identical  invention,  or  that  the  identical  invention  has  been 
publicly  used  within  twenty-five  years  prior  to  the  date  of  the 
patent  or  fully  described  in  a  publication  bearing  date  or 
printed  within  that  time. 

"  34.  Where  it  is  proved  that  the  public  interest  requires  that 
a  patent  should  be  worked,  and  that  the  holder  of  the 
patent  is  not  attempting  to  meet  the  demand  and  refiises 
licenses  on  any  terms,  the  legislature  should  step  in  to 
prevent  the  public  injury. 

"35.  The  principle  of  expropriation  for  public  utility  is 
applicable  to  patents,  but  this  should  only  be  by  virtue 
of  a  special  law  in  each  case,  containing  proper  provisions 
for  compensation.* 

''  36.  Patents  granted  in  different  countries  should  be  perfectly 
independent  of  each  other  in  all  respects. "t 

The  Secretary  laid  upon  the  table  a  treatise  by  Dr.  Don  Julian 
DE  Pastor  v  Rodriguez,  of  Madrid^  upon  "Spanish  Legislation 
with  regard  to  Patents  for  Inventions,  in  its  relation  to  Inter- 
national Law,"  X  dealing  exhaustively  with  the  subject  under  the 
following  heads:  (i)  historical  review  of  patents;  (2)  to  whom 
patents  should  be  granted,  and  the  effect  of  letters  patent ;  (3) 
what  can  be  the  subject  of  a  patent ;  (4)  the  term ;  (5)  fees ; 
(6)  formalities  to  be  observed  upon  taking  out  a  patent ;  (7)  the 
publication  of  patents  and  of  specifications,  drawings,  specimens 
and  models ;  (8)  certificates  of  grant ;  (9)  the  assignment  and 
transmission  of  patent  rights ;  (10)  conditions  of  the  exercise  of 

•  Paris,  modified. 

t  Adopted  by  the  International  Congress  upon  Industrial  Property,  held  at 
Paris  in  1878. 

X  Legislacion  espaSola  sobre  patentes  de  invencion  en  sus  reladones  con  el 
derecho  intemacionaL  Informe  dedicado  i  La  Association  for  the  Reform  and 
Codification  of  the  Law  of  Nations  al  celebrar  la  S^ptima  Conferendi  annal 
que  debe  tener  lugar  en  Londres  en  1 1  de  Agosto  de  1879.  ^o^  el  Dr.  D. 
Julian  de  Pastor  y  Rorlriguez.     Madrid,  !•  de  Agosto  de  1879. 
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the  rights  conferred  by  patents;  (ii)  the  avoidance  and  forfeiture 
of  patents;    (12)    infringement,  forgery,    penalties;    and    (13) 

procedure. 

Admiral  J.  H.  Selwyn,  of  London,  Vice-President  of  the 
Inventors'  Institute  of  Great  Britain,  asked  the  Conference  to 
adopt  the  resolutions,  although  in  the  matter  of  fees  he  was 
himself  in  favour  of  single,  and  not  periodical,  payments.  In  his 
opinion  it  was  the  protection  of  invention  which  first  gave  to 
England  its  pre-eminence  in  manufactures  and  trade.  The  retro- 
grade legislation  of  1852  had  had  the  effect  that  in  England  only 
3500  patents  were  taken  out  in  a  year,  whereas  in  the  United 
States,  where  the  workman's  right  to  the  product  of  his  brain  was 
more  ungrudgingly  recognized,  the  annual  number  was  15,000. 

It  being  now  4.30  p.m.,  the  time  appointed  for  the  rising  of 
the  Conference — 

Mr.  Alexander  moved,  seconded  by  Mr.  Lewis  Olrick,  of 
London,  and  it  was  resolved  : — 

*'That  the  subject  of  patents  be  considered  in  committee  in  a 
separate  room."* 

A  paper  by  Mr.  Lloyd  Wise,  of  London,  intituled  "  Protection 
of  Inventions,"  was  referred  to  the  sectional  meeting. 

The  Conference  then  adjourned. 

Wednesday,  13  August,  1879. 

The  members  of  the  Conference  reassembled  at  11  A.M.^on 
Wednesday,  the  13th  of  August,  1879. 

Sir  Travers  Twiss,  Q.C,  D.C.L.,  F.ILS.,  took  the  chair. 

The  minutes  of  the  previous  day  were  read  and  approved. 

General  Average. 

In  the  absence   of  Mr.    Richard   Lowndes,  of  Liverpool, 
Honorary  Secretary  of  the    English   Central  Committee  upon 
•  Sec  p.  294,  post. 
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General  Average,  the  following  report  of  the  General  Average 
Committee  was  read  by  Mr.  Jencken,  the  Honorary  General 
Secretary  of  the  Association : 

"  The  undertaking,  which  has  for  some  time  engaged  the  attention 
of  this  Association,  to  establish  a  uniform  international  law  of 
general  average  has  during  the  last  years,  1878  and  1879,  made 
considerable  progress  and  now  promises  to  be  successful  to  a 
degree  which  but  a  little  while  ago  the  most  sanguine  of  its 
supporters  could  not  have  anticipated. 

"  It  will  be  remembered  that  at  the  meeting  at  Antwerp  in  the 
autumn  of  1877  a  set  of  rules  was  framed  under  the  tide  of  the 
•York-Antwerp  Rules.'*  Those  rules  dealt  with  the  principal 
points  of  difference  between  the  several  systems  of  law  on 
general  average ;  and  it  was,  and  is,  believed  that  an  agreement 
on  those  few  points  is  practically  all  that  is  needed  in  order  to 
secure  uniformity  as  to  this  entire  branch  of  maritime  law. 
The  Rules,  framed  after  an  ample  discussion  of  the  whole 
subject,  differed  but  little,  in  substance,  from  the  rules  which  had 
been  drawn  up  at  York  thirteen  years  previously,  a  circumstance 
which  seems  to  indicate  that  a  basis  of  settlement,  fairly  meeting 
the  difficulties,  had  by  that  time  been  reached. 

''What  remained  to  be  done  was  to  adopt  measures  in  the 
several  countries  to  obtain  for  the  York-Antwerp  Rules  the  force 
of  law.  We  have  now  briefly  to  report  the  steps  which  have, 
in  the  interval,  been  taken  in  that  direction. 

"  In  England — to  say  nothing  of  Local  Committees  established 
for  the  purpose — it  was  very  soon  determined  to  form  one 
Central  English  Committee,  in  order  to  concert  and  carry  out  a 
plan  of  united  action.  To  this  end  a  circular  was  sent  to  the 
several  Associations  of  Steam  and  Sailing  Ship  Owners,  Chambers 
of  Commerce  and  Underwriting  Associations  throughout  the 
United  Kingdom,  inviting  those  bodies  to  send  representatives  to 
a  conference,  to  be  held  at  the  Cannon  Street  Hotel  in  London  on 
the  30th  of  May,  1878.     At  that  conference  a  series  of  resolutions 

•  Sec  Appendix  C,  post^  p.  32a 
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were  passed,  approving  of  the  York-Antwerp  Rules,  recom- 
mending the  insertion  of  a  clause  in  bills  of  lading,  charter- 
parties  and  policies  of  insurance,  whereby  those  rules  should  by 
voluntary  compact  become  the  basis  of  the  settlement,  and 
appointing  a  committee  to  carry  out  this  plan  of  action  in  concert 
with  the  several  Local  Committees  and  with  the  Council  of  this 
AssociatioiL  It  was  likewise  resolved  that  the  ist  of  January, 
1879,  should  be  fixed  as  the  date  for  beginning  to  use  the  altered 
form  of  contracts. 

"  The  Honorary  Secretary  of  this  Association,  Mr.  Jencken,  was 
placed  on  the  Central  Committee,  and  throughout  that  Com- 
mittee has  acted  in  entire  concert  with  your  Council. 

"The  course  of  action  adopted  by  the  Central  Committee 
has  been  to  issue  a  report  la)ring  the  case  distinctly  before 
shipowners,  merchants  and  underwriters  and  inviting  the  first- 
named  to  sign  a  declaration  of  their  individual  approval  of  the 
Yoifc-Antwerp  Rules,  and  of  their  intention,  on  and  after  the 
ist  of  January,  1879,  to  insert  the  clause  above  referred  to  in 
their  bills  of  lading  and  charter-parties,  unless  under  exceptional 
circumstances. 

"This  invitation  has  been  largely  responded  to.  No  less  than  789 
steam  and  sailing  ship  owning  companies  or  firms,  representing 
2,296,085  tons,  or  more  than  two-fifths  of  the  entire  registered 
tonnage  of  Great  Britain,  have  signed  this  declaration.  The  new 
clause  has  likewise  been  adopted  by  a  large  proportion  of  the 
mutual  insurance  associations  of  Great  Britain. 

^  At  this  moment  the  York-Antwerp  clause  is  actually  in  force 
for  a  large  percentage  of  the  commerce  of  this  country ;  and  its 
adoption  is  extending  itself  every  day. 

*'  No  practical  difficulty  has  been  found  on  the  part  of  under- 
writers ;  though  in  the  first  instance,  owing  to  the  unfavourable 
attitude  taken  up  by  the  Committee  of  Lloyd's  and  by  influential 
persons  connected  with  one  or  two  insurance  companies  in 
London,  there  appeared  to  be  some  danger  that  this  might  be  the 
case.  From  the  first  the  Underwriters'  Association  of  Liverpool 
cordially  and  loyally  supported  the  new  rules.     There  is  now  no 
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difficulty  in  obtaining  insurances  at  Lloyd's  on  the  usual  terms. 
We  are  informed  that  no  extra  premium  has  in  any  instance 
been  required.  The  change,  as  a  matter  of  voluntary  contract, 
is  now  quietly  and  steadily  extending  itself,  and  opposition  is 
rapidly  dying  away. 

''In  this  country  it  so  happens  that  the  proposed  change  is 
greatly  facilitated  by  the  present  condition  of  the  law,  as 
distinguished  from  the  practice,  of  general  average.  Principles 
have  been  laid  down  by  the  courts,  which  have  not  yet  been 
completely  carried  out  in  practice,  but  which  are  gradually 
asserting  their  supremacy  and  by  degrees  transforming  our 
practice,  as  point  after  point  is  brought  before  the  attention  of 
the  judges.  The  principles  thus  enunciated  are  precisely  those 
which  the  York-Antwerp  Rules  are  founded  on  ;  the  practices  thus 
undergoing  the  gradual  process  of  being  broken  down  are 
precisely  those  which  the  rules  strive  to  change.  The  rules, 
therefore,  are  in  no  respect  adverse  to  English  law ;  and  it  may 
perhaps  be  regarded  as  only  a  question  of  time,  whether  our 
vicious  practices  will  be  first  reformed  by  the  courts  or  by  the 
voluntary  adoption  of  the  York- Antwerp  Rules. 

"  The  progress  made  towards  the  adoption  of  the  York- Antwerp 
Rules  on  the  continent  of  Europe  and  in  trans-oceanic  states 
may  be  briefly  summarized  as  follows  : — 

"  In  Norway  and  Sweden,  more  especially  the  former  country, 
the  York-Antwerp  Rules  have  been  agreed  to  by  an  overwhelming 
majority  of  the  ship  and  steamship  owners  and  also  by  the  marine 
insurance  clubs  and  companies  of  those  kingdoms. 

'*  The  Danish  ship  and  steamship  owners  and  marine  insurance 
companies  have  adopted  a  resolution  approving  of  the  Rules, 
whenever  their  use  does  not  clash  with  pre-existing  right& 

''The  German  Committee  has  reported  favourable  progress. 
An  imperial  commission  appointed  to  consider  the  question  of 
their  adoption  terminated  its  sittings  in  February  last  and  has 
approved  of  theoL  Since  that  date  the  ship  and  steamship 
owners  of  Bremen  have  unanimously  voted  their  adoption,  and 
the  concurrence  of  the  Hamburg,  Altona  and  Stettin  shipowners 
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and  marine  insurance  companies  has  to  a  great  extent  been 
secured. 

''In  the  Netherlands  the  adoption  of  the  Rules  has,  subject  to 
some  minor  modifications,  been  secured. 

''In  Belgium  the  Sociiie  Comtfurdale  d  IndustriellCy  which 
society  now  represents  in  that  country  the  former  Chambers  of 
Commerce,  has  voted  their  adoption  and  a  recommendation  of 
their  insertion  in  contracts  of  affreightment 

"The  marine  insurance  companies  of  Russia  and  Austria- 
Hungary  and  some  of  the  French  and  great  Swiss  insurance 
companies  have,  conjointly  with  the  countries  already  named, 
agreed  (the  former  all  but  unanimously)  to  recognize  the  York- 
Antwerp  Rules  in  setdements  of  general  average  losses. 

"  In  France  and  Italy  some  shipowners  have  evinced  a  spirit  of 
opposition,  the  clause  contained  in  the  codes  of  these  countries 
limiting  the  contribution  to  one  half  of  the  value  of  the  ship  being 
deemed  too  favourable  to  the  shipowners  to  be  relinquished  at 
present  The  important  Chamber  of  Conm&erce  of  Lyons  has, 
however,  sent  in  its  unqualified  approval  of  the  Rules,  thus 
proving  that,  at  all  events,  a  powerful  section  of  the  merchants  of 
Fiance  &vours  the  change. 

"  As  regards  the  British  Colonies,  those  of  British  North  America 
have  to  a  great  extent  approved  and  adopted  the  Rules.  The 
Melbourne  Chamber  of  Commerce  and  the  Shipowners'  Society  of 
that  city  have  likewise  approved  of  them.  In  our  East  Indian 
possessions  foreign-going  vessels  are  all  but  exclusively  in  the 
hands  of  British  shipowners.  The  marine  insurance  companies 
of  England  transact  the  whole  of  the  insurance  business  of  India, 
and  thus  the  action  of  those  dependencies  is  r^;ulated  entirely  by 
that  of  the  capitalists  in  the  home  country. 

^The  leading  insurance  companies  of  the  United  States  of 
America  have  agreed  to  recognize  the  Rules,  and  upwards  of 
one  hundred  of  the  great  ship  and  steamship  owning  firms  have 
assented  to  inserting  them  in  their  bills  of  lading  and  charter* 
parties.  The  Chambers  of  Commerce  of  New  York  and  San 
Francisco    have,   in   opposition   to    this  favourable  movement, 
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voted    by   small  majorities  against  their  adoption,  whilst    the 
Board  of  Trade  of  Baltimore  has  approved  of  them. 

"  A  favourable  feature  in  the  course  of  the  progress  made  towards 
the  universal  adoption  of  the  Rules  is  the  fact  that,  without 
public  announcement  or  subscribing  to  any  declaratory  document  of 
assent,  the  ship  and  steamship  owners  and  merchants  in  different 
countries  are  inserting  them  in  their  contracts  of  affreightment 
A  movement  so  widespread^  including  many  countries  and 
affecting  the  interests  of  commercial  and  shipping  men  in  all 
parts  of  the  world,  could  hardly  be  expected  to  take  place 
without  interfering  with  interests  more  or  less  affected  by  the 
change.  Hitherto  the  resistance  offered  in  some  quarters  has 
been  vastly  overbalanced  by  the  success  obtained  in  other  parts  ; 
and  a  reasonable  hope  may  be  entertained  that  at  no  very  distant 
period  the  York-Antwerp  Rules  will  have  accomplished  a  com- 
plete change,  in  all  the  great  commercial  countries  of  the  civilized 
world,  in  this  branch  of  maritime  law. 

"  Having  thus  reported  what  has  been  done  in  the  interval 
between  the  meeting  at  Antwerp  and  the  present  meeting,  we 
may  be  allowed  to  say  a  few  words  on  the  question,  what  steps 
may  with  advantage,  in  our  opinion,  be  taken  now  in  furtherance 
of  the  object  before  us. 

"There  can  be  no  doubt  that  the  York-Antwerp  Rules  con- 
stitute— though  by  far  the  most  important  and  difficult  step — 
yet  a  step  only  towards  an  international  law.  The  Rules  deal 
only  with  a  portion  of  the  subject  There  should,  eventually,  be 
an  International  Code,  dealing  with  the  whole  matter.  The 
framing  of  such  a  Code  is  now,  accepting  the  York-Antwerp 
Rules,  a  matter  of  no  great  difficulty.  The  fundamental  prin- 
ciple of  the  law  is  identical  in  all  countries ;  there  is  no  dispute  or 
difference  as  to  the  more  important  instances  to  which  this  principle 
is  applied ;  what  differences  of  detail  at  present  exist  are,  substan- 
tially, now  settled  by  the  York-Antwerp  Rules.  Thus  the  work  of 
Codification  would  seem  to  be  little  more  than  the  expressing  in 
precise  and  clear  language  of  conclusions  already  settled,  a 
declaration,  not  a  change,  of  the  law. 
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''Nevertheless,  it  appears  by  no  means  clear  that  it  would  be 
judicious,  at  the  present  stage,  to  proceed  forthwith  to  draw  up 
such  a  Code.  It  would  be  better,  in  our  opinion,  first  to  con- 
solidate and  extend  the  adoption  of  the  York-Antwecp  Rules  as 
they  stand.  A  few  years'  practical  experience  of  the  working  of 
these  Rules,  in  as  many  countries  as  can  be  induced  to  adopt 
them,  would,  in  the  first  place,  be  of  itself  so  much  clear  gain 
and  would,  in  the  second  place,  render  the  framing  of  an  Inter- 
national Code  so  much  easier  that  its  success,  and  eventual 
adoption,  generally,  if  not  universally,  might  be  regarded  as  certain. 

"  For  these  reasons  we  venture  to  think  that  the  most  judicious 
course  to  be  taken  this  year  is  to  content  ourselves  with  some 
general  expression  of  opinion,  such  as  may  have  the  effect  of 
stimulating  and  extending  the  movement  in  the  direction  in  which 
it  is  going  on,  recommending,  if  possible,  to  other  countries  the 
line  of  action  which  is  working  so  well  in  England,  pointing, 
perhaps,  to  a  Code,  as  something  to  be  aimed  at  in  the  fiiture, 
but  not,  for  the  present,  attempting  to  go  beyond  the  York- 
Antweq)  Rules." 

The  Secretary  also  laid  upon  the  table  two  papers  upon  the 
York-Antwerp  Rules,  written  respectively  by  Dr.  W.  Lewis,* 
Professor  in  the  University  of  Berlin,  and  Mr.  Dexter  H. 
Walker,  of  New  York. 

Herr  H.  H.  Meier,  of  Bremen,  President  of  the  North  German 
Lloyd,  observed  that  in  Germany  people  were  fairly  agreed  as  to 
the  merits  of  the  York-Antwerp  Rules,  and  the  Rules  had  made 
their  way  in  practice  too,  although  doubts  were  felt  by  some 
i*hether  the  provisions  of  the  law  would  not  override  the  contract 
of  the  parties.  In  his  opinion  the  Rules  had  everywhere  so  far 
asserted  their  right  to  general  adoption  that  to  desist  from 
further  action,  though  only  for  a  time,  would  be  an  excess  of 

♦  This  treatise,  which  gives  the  history  of  the  General  Average  question 
and  its  literature  and  also  contains  an  enlightened  critique  of  the  York- 
Antwerp  Rules,  together  with  some  valuable  reflections  upon  the  best  mode 
of  effecting  the  assimilation  of  the  l.iws  of  different  nations,  is  to  be  found 
printed  in  full  in  the  Zeilschrift  fiir  HatuUUricht^  vol.  xxiv.— Ed. 
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caution.  He  thought  that  the  moment  had  arrived  when  the 
English  Secretary  of  State  for  Foreign  Affairs  might  be  asked  to 
use  his  influence  in  bringing  about  a  conference  of  the  seafaring 
nations  with  a  view  to  an  international  code  of  general  average 
being  framed. 

Mr.  John  Glover,  Chairman  of  the  English  Central  Com- 
mittee upon  General  Average^  considered  that  Herr  Meier  had 
acted  wisely  in  not  moving  a  resolution  in  accordance  with  his 
views.  The  opposition  of  Lloyd's  in  England  had  relaxed,  but 
was  not  entirely  overcome,  and  it  was  desirable  to  let  that  opposi^ 
tion  die  out  altogether  before  trying  to  set  the  governments  in 
motion.  The  time  of  which  Mr.  Meier  spoke  was,  no  doubt,  not 
far  distant,  but  its  arrival  would  be  retarded  by  an  undue 
eagerness  to  press  forward. 

Dr.  E.  N.  Rahusen,  of  Amsterdam,  Counsel  to  the  Neder- 
landsche  Handelsmaatschappij^  spoke  to  the  same  effect  and  said 
that  the  law  should  follow,  rather  than  lead,  custom.  He  had 
often  encountered  the  York-Antwerp  Rules  in  practice;  this 
showed  that  the  proper  kind  of  propaganda  was  actively  going  on. 
He  could  not  doubt  that  the  justice  and  expediency  of  the  Rules 
would  eventually  make  themselves  felt  even  at  Lloyd's.  He  was 
in  a  position  to  state  on  the  best  authority  that  there  would  be  no 
difficulty  in  effecting  the  necessary  changes  in  the  law,  so  far  as 
Holland  was  concerned. 

M.  Theodore  Engels,  of  Antwerp,  President  of  the  Belgian 
Lk)yd,  stated  that  he  was  able  to  give  the  same  assurance  with 
regard  to  Belgiunu  The  subject  had  been  broached  to  M.  Bara^ 
the  Belgian  Minister  of  Justice,  who  had  warmly  approved  of  the 
Rules  and  of  the  movement  He  instanced,  as  showing  the  equity 
of  the  Rules,  that  in  England  they  were  considered  too  favourable 
to  the  shipowner,  in  France  the  contrary.  It  seemed  to  him  that 
the  Association  should  jealously  watch  for  the  earliest  opportunity 
of  taking  further  action. 

Mr.  H.   J.   Atkinson,   Chairman  of   the  Hull  Chamber   of 
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Shipping,  gave  an  amusing  account  of  the  rapidity  of  the  progress 
made  by  the  Rules  at  HuIL  When  they  had  once  become  fairly 
known,  only  one  large  merchant  and  one  small  one  had 
lefosed  to  adopt  them,  and  the  former  of  the  two  had  soon  found 
it  pmdent  to  make  his  submission. 

M.  £.  VAN  Eetkn,  Delegate  of  the  Soditi  Commerciaie  et 
Induiiridlt  (=  Chamber  of  Commerce)  of  Antwerp,  touched  upon 
ihe  present  relation  of  Antwerp  to  the  York-Antwerp  Rules  and 
expressed  an  opinion  that  without  legislative  enactment  the  Rules 
would  soon  have  the  force  of  law  in  Antwerp.     He  said : 

"  There  can  be  no  doubt  that  in  the  case  of  a  ship  arriving  at 
Antwerp  with  the  York-Antwerp  Clause  in  her  bills  of  lading  the 
general  average,  if  any,  would  be  settled  according  to  the  Rules. 
But  I  think  that  in  a  very  short  time  the  York-Antwerp  Rules  will 
be  applied,  whether  there  be  a  clause  to  that  effect  in  the  contract 
of  affreightment  or  not  My  reasons  for  sa3ring  so  are  these.  Ac- 
cording to  the  present  law  of  Belgium  the  contributory  value  of 
the  ship  is  one  half,  and  the  wages  and  provisions  of  the  crew  during 
the  vessel's  stay  at  a  port  of  refuge  are  not  admitted  as  general 
average,  while  the  code  says  nothing  whatever  about  the  ap- 
portionment of  any  other  port  of  refuge  expenses.  Those 
apenses  have  so  far  been  regulated  by  the  local  custom,  that  is 
to  say,  when  the  cargo  is  entirely  discharged  for  the  ship  to  be 
repaired,  the  cargo  alone  bears  all  the  expenses  of  landing,  ware- 
housing and  reshipping.  A  new  law  on  the  subject  of  general 
average  has  already  been  voted  by  the  Chamber  of  Represen- 
tatives and  has  been  recently  adopted  by  the  Senate.  According 
to  the  new  law  the  contributory  value  of  the  ship  will  be  her 
entire  value  at  the  port  of  destination,  and  the  wages  and  provi- 
sions of  the  crew  at  a  port  of  refuge  will  be  allowed,  but  again 
nothing  is  said  as  to  other  ports  of  refuge  expenses.  Now, 
supposing  a  ship  to  enter  the  port  of  Antwerp  without  the  York- 
Antwerp  Clause  in  her  bills  of  lading,  wages  and  provisions 
having  to  be  admitted  according  to  the  new  law,  it  would 
evidently  be  unfair  to  continue  to  saddle  the  cargo  with  the  ex- 
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penses  of  landing,  storing  and  reshipping  and  with  its  share  of 
the  wages  and  provisions  besides.  It  will,  therefore,  be  necessary 
to  change  the  local  custom  of  Antwerp,  and  the  York-Antwerp 
Rules  will,  no  doubt,  be  resorted  to  and  soon  become  the  custom 
of  Antwerp." 

Mr.  J.  HoRNE  Payne,  of  London,  observed  that  the  justice  of 
the  Rules  in  one  particular  had  lately  been  triumphantly  vindi- 
cated by  a  decision  of  the  Queen's  Bench  Division  of  the  English 
High  Court  of  Justice,*  by  which,  in  spite  of  the  inveterate  con- 
trary practice  of  average  adjusters,  the  English  law  relating  to  port 
of  refuge  expenses  had  been  brought  into  harmony  with  No.^y  of 
the  Rules. 

M.  Edguard  Clunet,  of  Paris,  pointed  out  that  the  only 
radical  innovation  which  the  adoption  of  the  Rules  would  introduce 
into  the  laws  of  France  was  the  provision  contained  in  Rule  lo, 
to  which  the  French  shipowners  were  naturally  opposed,  seeing 
that  by  the  existing  code  the  contribution  of  the  ship  was  limited  to 
one  half  of  its  value. 

Captain  N.  Jacobsen,  of  Copenhagen,  reminded  the  meeting 
of  the  action  already  taken  by  the  German  government  in  referring 
the  Rules  to  an  imperial  commission  and  of  the  willingness  of 
that  government  to  proceed  further  in  the  matter  and  urged  that, 
if  the  Association  as  such  was  to  remain  quiescent  for  the  present, 
it  might  at  least  be  enjoined  upon  the  Local  Committees  to  seize 
the  earUest  opportunity  of  endeavouring  to  induce  their  respective 
governments  to  countenance  and  actively  promote  the  movement 

Mr.  Bristowe,  Chairman  of  the  Australian  and  New  Zealand 
Underwriters'  Association,  described  the  interest  which  the  Rules 
had  awakened  in  the  colonies,  where  many,  he  said,  wished  to  see 
them  obtain  every>vhere  the  force  of  law. 

Mr.  Manlev  Hopkins,  of  London,  Mr.  E.  H.  Capper,  Delegate 
of  the  Central  Committee  on  General  Average  at  Cardiff,  and  Mr. 

♦  Ahvood  V.  Sellar,  L.  R.,  4  Q.  B.  D.,  342. 
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Lawrence  R.  Daily,  Delegate  of  the  Steamship  Owners' 
Association  of  Liverpool,  also  took  part  in  the  discussion,  which 
closed  with  some  remarks  from  Sir  Travers  Twiss. 


Collisions  at  Sea, 

The  chair  was  now  taken  by  Dr.  F.  Sieveking,  of  Hamburg, 
President  of  the  Court  of  Appeal  for  Hamburg,  Bremen  and 
Liibeck,  who  gave  a  short  summary  of  what  had  been  done  in  the 
Association  with  reference  to  the  subject  of  Collisions  at  Sea. 

Dr.  V.  Marcus,  Syndic  of  Bremen,  then  read  a  paper  on 
"  Collisions  at  Sea  between  Vessels  of  different  Nationalities,  and 
Criminal  Jurisdiction  in  respect  thereof:" 

"If  we  set  out  with  the  principle  that  the  fittest  tribunal  to  try 
a  legal  question  is  that  which  affords  the  best  guarantees  for  a 
thorough  and  impartial  investigation,  it  must  be  admitted  that,  as 
regards  the  adjudication  upon  cases  of  collision  between  ships  of 
different  nations,  this  principle  has  been  hitherto  but  very  little 
realized  in  practice. 

'*  In  saying  this  it  is  by  no  means  intended  to  cast  the  slightest 
imputation  upon  the  courts  of  any  nationality.  The  difficulties  of 
the  case  are  inherent  in  its  nature. 

"  This  is  especially  felt  with  regard  to  criminal  jurisdiction,  that 
is  to  say,  the  judicial  punishment  of  those  who  transgress  the 
regulations  for  the  prevention  of  collisions  at  sea  concerted  by  the 
maritime  nations.  This  criminal  jurisdiction  to  this  day — ^with 
an  exception  to  be  mentioned  hereafter — belongs  severally  to 
each  of  the  nations  interested  in  the  ships  that  have  been  in 
collision,  so  that  the  same  question  of  culpability  may  be  tried 
twice  over,  before  two  different  tribunals  perfectly  independent  of 
each  other. 

^  ¥nna  Ais  ampcithuigtapaea^  too^  the  difficulty  that  the  single 
judge  who  tries  the  case  may  have  to  decide  without  having  the 
whole  of  the  evidence  before  him.  It  is  in  many  cases  impossible 
for  him'  to  examine  the  crews  of  both  vessels  that  have  been  in 
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collision.  This  point  is  the  more  important,  because,  from  the 
rapidity  of  the  development  of  the  catastrophe,  when  a  collision 
occurs,  it  is  exceedingly  difficult  to  ascertain  the  facts  of  the  case 
at  all.  The  disadvantage  of  such  separate  trials  of  the  question  of 
culpability  is  strikingly  exemplified  by  the  simultaneous  adjudi- 
cation in  England  and  Germany  upon  the  collision  between  the 
German  steamship  America  and  the  Italian  barque  Utile.  The  two 
tribunals  came  to  directly  opposite  conclusions. 

"  If  it  is  further  taken  into  consideration  that,  from  the  peculiar 
nature  of  the  cases  in  question,  a  lively,  though  involuntary,  feel- 
ing of  partisanship  invariably  arises  in  the  different  nations  for  their 
respective  countiymen,  it  can  hardly  be  disputed  that  the  existing 
state  of  the  law  on  the  subject  is  greatly  in  need  of  reform.  Not 
only  will  the  sense  of  justice  often  feel  the  want  of  that  satisfaction 
which  it  imperatively  demands,  but  also  highly  prejudicial  national 
dissonances  must  be  the  unintended,  but  inevitable,  consequence  of 
the  state  of  things  here  described. 

"  There  is,  moreover,  another  circumstance  which  argues  strongly 
against  the  present  isolated  criminal  jurisdiction  in  the  matter  of 
the  collisions  in  question.  Whilst  it  has  hitherto  been  assumed 
that  the  culpable  author  of  a  collision  is  always — ^however  insuffi- 
ciently, perhaps — proceeded  against  by  the  state  to  which  he 
belongs,  yet  this  assumption  is  by  no  means  everywhere  borne  out 
by  the  facts. 

'*  Suppose  that  a  German  and  a  Belgian  ship  come  into  collision 
with  one  another  by  culpable  violation  of  the  rules  agreed  upon 
between  the  maritime  states  for  the  navigation  of  vessels  on  the  high 
seas.  Both  ships  after  the  collision  put  into  a  French  port  and 
subsequently  continue  their  voyage  to  America,  for  instance.  The 
court  at  the  French  port  cannot  entertain  the  case,  as  France  has 
no  jurisdiction  over  the  German  or  the  Belgian  ship.  In  this  way 
the  culpable  party  may  easily  escape  punishment  Generally 
speaking,  this  will  always  be  the  case  when  a  ship  immediately 
after  the  collision  puts  into  a  port  of  a  country  which  has  no 
jurisdiction  over  it 

"It  comes,  then,  to  this,  that,  whilst  the  maritime  nations  in 
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the  interest  of  the  safety  of  navigation  have  concerted  regulations^ 
intended  to  obviate  the  danger  of  collisions,  those  regulations  are 
with  impunity  transgressed  by  the  mariner. 

''The  present  state  of  the  law,  therefore,  cannot  be  maintained. 

''If  we  now  ask  what  is  the  remedy  to  be  applied,  we  must 
first  divide  collision  cases  into  two  classes:  those  in  territorial 
waters  and  those  on  the  high  seas. 

"Over  the  territorial  waters  the  adjoining  states,  as  is  well 
known,  claim  a  certain  jurisdiction ;  the  high  seas,  on  the  other 
hand,  are  nullius  territorium.  It  must  be  determined  whether  the 
two  classes  demand  each  a  different  treatment 

"  Last  year  England  by  the  Territorial  Waters  Jurisdiction  Act* 
extended  its  criminal  jurisdiction  to  the  crews  of  foreign  vessels, 
when  within  one  marine  league  of  the  United  Kingdom  or  any 
other  part  of  Her  Majesty's  dominions.  But  even  if  England  is 
enabled  by  the  Act  to  institute  criminal  proceedings  against 
foreign  authors  of  culpable  collisions  that  happen  within  its 
tenitorial  waters,  and  so  culpable  parties  who  might  otherwise 
perhaps  escape  punishment  are  brought  to  justice,  still  it  must  be 
admitted  that  this  jurisdiction  of  England  over  aliens  is  open  to 
many  objections,  and  especially  to  the  one  mentioned  above 
regarding  the  excitement  of  national  feeling.  It  therefore  cannot 
be  recommended  that  the  other  maritime  states  should  follow  the 
example  of  England,  and  establish  a  like  jurisdiction  on  their  part 
This— however  little  there  may  be  to  be  said  against  it  formally, 
on  the  ground  of  international  law — ^would  call  forth  the  gravest 
apprehensions,  if  it  were  adopted  by  states  whose  judicature  affords 
next  to  no  guarantee  for  trustworthiness. 

"  Such  a  partial  settlement  of  the  question  is,  besides,  uncalled 
for,  since  collisions  in  territorial  waters  form  but  a  very  small  part 
of  the  whole  number  of  collisions. 

"But  as,  apart  from  the  question  of  territorial  jurisdiction  over 
foreign  ships — ^which  till  recently  has  never  been  asserted — the 
principle  involved  in  cases  of  collision  in  territorial  waters  is 

♦  41  &  42  Vict,  c.  73. 
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precisdy  the  same  as  in  those  on  the  high  seas,  the  unifonn 
settlement  of  the  whole  question  appears  highly  desirable. 

"  The  only  settlement  likely  to  give  general  satisfaction  seems 
to  be  that  the  states  which  have  concerted  the  regulations  for 
preventing  collisions  at  sea  should  now  also  create  a  suitable 
organ  for  the  punishment  of  offenders,  and  that  organ  can  only 
be  an  international,  and  therefore  a  mixed,  tribunal  This  has 
been  recently  shown  by  Sir  Travers  Twiss,  in  the  London  Law 
Magazine  and  Review  for  November,  1878.  Agreemg  with  Sir 
Travers  Twiss  in  this  respect,  I  differ  from  him  as  to  the  mode 
which  he  advocates  for  carrying  the  proposal  into  effect  Sir 
Travers  wishes  to  see  the  international  jurisdiction  based  on  the 
foundation  of  the  existing  consular  jurisdiction,  and  particulariy 
that  the  principle  should  be  maintained  that  ^  the  defendant  should 
be  convened  before  his  own  judge.*  Guided  by  this  principle,  Sir 
Travers  constructs  his  tribunal  so  that  the  consular  court  of  the 
defendant's  nation  is  constituted  the  tribunal  before  which  he  must 
be  arraigned,  that  the  consul,  however,  should  not  sit  alone,  but 
should  have  the  aid  of  four  assessors,  namely,  one  legal  and  two 
nautical  and  the  consul  of  the  nation  to  which  the  complainant's 
vessel  belongs. 

"  In  my  opinion  a  tribunal  so  constructed  would  not  be  one  in 
which  both  parties,  Le.  the  mariners  of  the  two  ships,  would  place 
confidence.  When  it  is  considered  that  in  many  cases  tiie  culpa- 
bility of  the  one  captain  involves  the  innocence  of  the  other  and 
vue  versAy  so  that  in  such  cases  both  captains  appear,  though  not 
formally,  still  substantially,  as  the  accused,  it  cannot  be  deemed 
sufficient,  if  the  one  captain  is  represented  in  the  tribunal  only  bj 
one  assessor,  namely  his  consul  And  if  the  accused  is  acquitted, 
and  then  the  other  captain  is  arraigned,  then,  according  to  Sir 
Travers  Twiss,  another  tribunal  must  be  constituted,  and  this,  again, 
perhaps,  in  direct  opposition  to  the  grounds  on  which  the  first 
judgment  was  founded,  decrees  an  acquittal  Would  not  that 
greatiy  discredit  the  newly  created  jurisdiction?  Further,  it  may 
perhaps  be  permitted  to  doubt  whether  the  consular  officer  is  under 
all  circumstances  a  suitable  judicial  personage.     Let  the  very 
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difficult  nature  of  many  of  the  cases  in  question  be  rememr 
bered,  and  this  observation  will  hardly  be  thought  to  convey  any- 
thing at  which  offence  can  be  taken. 

''In  order  to  construct  a  tribun^  equally  acceptable  to  both 
parties,  the  fundamental  principle  *'Acior  sequitur  fpntm  rei'  must, 
we  think,  be  abandoned.  The  international  tribunal  would 
exercise  its  functions  by  virtue  of  a  commission  from  all  the 
ccmtzacting  states  ^s^  therefore  would  have  to  be  considered 
from  the  very  nature  of  its  construction  as  '  the  defendant's  own 
judge.'  Independently  of  this  the  object  would  then  be  to  com- 
pose the  tribunal  in  such  a  maimer  as  to  afford  the  greatest 
possible  security  to  the  accused  that  he  will  come  before  a  perfectly 
impartial  judge. 

"This  would  perhaps  be  most  effectually  attained  in  the  follow- 
ing maimer,  namely,  that,  assuming  five  as  the  number  of  judges, 
tbe  two  parties  in  question,  that  is,  each  of  the  ships  which  have 
been  in  collision,  should  be  represented  by  two  members  of  their 
own  nationality.  One  of  the  representatives  on  each  side  might  be 
nautical  assessor.  In  this  w|iy  an  exhaustive  examination  of  the 
witnesses  and  a  satis&ctory  clearing  up  of  all  technical  questions 
would  be  fully  secured. 

''The  president  should  belong  to  one  of  the  contracting  states 
not  interest^  in  the  case  to  be  tried 

''The  court  should  for  technical  reasons  sit  at  the  port  which 
the  ships  put  into  after  the  collision. 

"  A  sufficient  number  of  members  of  the  tribunal  would  have  to 
be  appointed  for  a  certain  period  by  the  different  state&  The 
presidency  would  be  taken  by  turns  according  to  a  system  of 
rotation  previously  agreed  upon. 

"  So  &r  as  the  consular  officers  were  suitable,  there  would  of 
cottxse  be  no  objection  to  making  use  of  their  services  for  this 
purpose. 

"  The  proposal  thus  made  would  also  have  the  further  advantage 
of  leading  to  a  certain  degree  of  stability  in  the  persons  exercising 
the  juxisdiction. 

"  Whether  the  powers  of  the  international  tribunal  should  be 

I    2 


(     98    ) 

limited  to  the  decision  of  the  question  of  culpability,  or  whether 
the  court  should  also  determine  the  penalty  incurred,  is  a  point 
which  may  be  left  for  future  consideration. 

"  In  order,  however,  to  create  a  suitable  basis  for  the  juris^ 
diction  of  the  court,  it  will  at  all  events  be  requisite  to  agree  upon 
a  uniform  system  of  penalties  for  the  transgression  of  the 
regulations. 

^'  The  difficulties  to  be  encountered  in  the  creation  of  such  a 
mixed  tribunal  are  by  no  means  to  be  ignored,  but  they  should  not 
be  allowed  to  deter  us  from  advancing  on  the  path  which  has  once 
been  recognized  as  the  right  one. 

"  As  the  logic  of  facts  peremptorily  urges  us  forward  in  this 
direction,  so  the  force  of  the  same  logic  will  also  finally  overcome 
the  difficulties  which  still  oppose  the  attainment  of  the  object 
in  view. 

"  Hoping  that  the  Conference  will  agree  with  the  views  pro- 
pounded, I  beg  leave  to  propose  the  following  resolutions : — 

"  The  Conference  resolves  that : 

*^  I.  Criminal  jurisdiction  in  cases  of  collision  between 
merchant  vessels  of  different  nationalities  on  the  high 
seas  is  to  be  entrusted  to  mixed  tribunals. 

^  2.  The  mixed  tribunals  must  be  so  constituted  that  they 
offer  full  security  for  impartial  adjudication.  They 
must,  therefore,  not  be  formed  solely  of  persons 
belonging  to  the  nations  interested  in  the  cases  of 
collision  brought  before  them. 

*'  3.  The  court  should  always  hold  its  sittings  in  the  port 
which  the  ships  put  into  immediately  after  collision. 

**4.  Collisions  between  vessels  of  different  nationalities  in 
territorial  waters  are  to  be  dealt  with  in  the  same 
way  as  collisions  beyond  the  territorial  waters  on  the 
high  seas. 

<'5.  Simultaneously  with  the  creation  of  international 
tribunals  a  uniform  system  of  penalties  for  transgres- 
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sion  of  the  regulations  for  the  prevention  of  collisions 
at  sea  should  be  concerted" 
The  resolutions  having  been  formally  seconded  by  M.  Etienne 
GuiLLOx,  Mayor  of  Concameau,  Finistbre,  who  laid  upon  the 
table  a  work  by  himself  on  collisions  at  sea — 

Dr.  R  E.  Wendt,  of  London,  as  having  for  many  years  been 
the  representative  in  Great  Britain  and  Ireland  of  the  principal 
foreign  underwriters,  begged  to  dissent  entirely  from  Dr.  Marcus' 
conclusions.    He  observed : 

^  All  decisions,  upon  whatever  subject,  require  judges  of  ability 
and  impartiality.  It  will  scarcely  be  denied  that  the  latter 
quality  is  to  be  found  in  the  courts  of  every  civilized  country;  the 
foraier  does  not  depend  merely  upon  the  learning  of  the  individual 
judge,  but  in  a  greater  degree  upon  the  practical  routine  by  which 
he  has  acquired  the  power  of  dealing  with  a  subject,  and  that 
power  again  depends  largely  in  each  particular  instance  upon 
the  frequency  of  the  subject  being  brought  before  him.  It 
stands,  therefore,  to  reason  that,  no  other  court  in  the  world 
having  an  opportunity  of  dealing  with  so  many  collbion  cases  as 
the  Admiralty  Division  of  the  High  Court  of  Justice  in  London, 
that  tribunal  must  be  considered  the  fittest  to  try  such  cases. 
And  if  reference  is  made  to  the  decision  in  the  case  of  the 
UHk  and  the  Anurkay  it  should  be  borne  in  mind  that  there  two 
foreign  suitors  appeared  before  an  English  court,  and  both  sets 
of  witnesses  had  to  be  examined  by  means  of  interpreters.  But 
the  English  court  heard  the  witnesses  of  both  sides  examined 
vivd^  voce^  whereas  the  German  Wreck  Commissioner  had  only 
the  German  witnesses  before  him  and  had  to  content  himself 
with  reading  the  evidence  of  the  Italian  sailors,  as  given  in  the 
English  court,  which,  of  course,  deprived  him  of  the  opportunity 
of  judging  of  their  truthfulness  by  seeing  them,  an  advantage 
enjoyed  by  the  English  judge,  who,  by  the  way,  is  an  excellent 
Italian  scholar  and  understands  the  German  language  well  enough 
to  be  impressed  by  any  particularity  in  giving  evidence.  In  the 
case  of  the  DcutsdiUuid^  too,  which  was  investigated  by  the  Wreck 
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Commissioner  here  and  by  the  corresponding  officer  at  Bremer- 
haven,  diametrically  different  conclusions  were  come  to  ;  and  it  is 
true  that  the  Bremerhaven  decision,  in  favour  of  the  DeutschkuuTs 
master  and  crew  was  on  the  Continent  regarded  as  the  correct 
one.  Yet  the  London  Wreck  Commissioner  had  the  advantage 
of  a  German  Commissioner  watching  the  proceedings  and  malcing 
any  suggestions  which  he  thought  proper.  As  regards  the 
proposed  international  tribunal,  it  must  not  be  overlooked  that 
only  in  rare  instances  are  both  the  colliding  vessels  to  be  met 
with  in  the  same  port  or  even  within  the  same  jurisdiction. 
Where,  then,  would  the  tribunal  be  constituted,  and,  if  in  any 
other  place  than  London,  would  its  experience  be  equal  to  t)ie 
task  entrusted  to  it?  According  to  international  usage  all  prize 
cases  are  tried  in  the  captor's  court  Surely,  it  is  reasonable  that 
in  collision  cases  the  suitor  should  proceed  in  a  court  of  a  country 
in  which  one  of  the  colliding  vessels  is." 

Dr.  G.  J.  T.  Beelaerts  van  Blokland,  of  the  Hague,  Counsel 
to  the  Dutch  Ministry  of  Justice,  also  declared  himself  unable  to 
agree  with  the  conclusions  at  which  Dr.  Marcus  had  arrived.  Those 
conclusions,  apart  from  the  objections  in  detail  to  which  they 
were  open,  were  premature  and  too  ambitious.  There  were 
countries  in  which  it  was  the  law  that  two  ships  coming  into 
collision  were  bound  to  remain  together  and  give  up  their  names 
and  ports  of  destination,  and  there  were  other  countries  in  which 
no  such  rule  was  known.  It  was  premature  to  discuss  the 
question  of  procedure  before  the  law  was  made  everywhere 
uniform.     He  would  move  : 

**That  it  is  desirable  that  there  be  one  law  for  all  ships  in 
collision,  to  whatever  country  they  may  belong,  and  in 
whatever  part  of  the  sea  the  collision  may  take  place.** 

Mr.  Glover  asked  the  Conference  to  reject  the  resolutions 
submitted  by  Dr.  Marcus.  The  penalties  for  transgression  of  the 
regulations  to  prevent  collisions  at  sea  were  already  too  numerous^ 
and  it  was  now  desired  to  increase  their  number.     In  spite  of 
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them  collisions  were  more  frequent  than  ever.*  That  was  not 
owing  to  an  increase  of  traffic,  but  rather  to  the  plethora  of  penal 
rules,  the  result  of  which  was  that  at  the  critical  moment  those 
in  command  of  vessels,  instead  of  acting  like  seamen,  acted  like 
lawyers  and  were  intent  upon  escaping  from  liability  by  observing 
the  strict  letter  of  the  rules.  The  direct  operation  of  the  present 
state  of  things  was  that  it  was  in  the  interest  of  the  shipowner  to 
conceal,  and  not  to  reveal,  the  truth.  He  objected  to  criminal 
punishments  for  mere  mistakes  being  imposed  upon  the  officers 
of  ships  any  more  than  upon  the  members  of  the  medical  or 
the  l^gal  profession. 

*  Herr  Meier  mentioned  that,  during  a  period  of  twenty  years, 
vessels  of  the  North  German  Lloyd,  whose  fleet  numbered  forty 
steamers,  three-quarters  of  which  were  transatlantic,  had  been  in 
collision  so  rarely  that  it  was  not  worth  the  company's  while  to 
insure  against  the  contingency  in  question.  This  showed  that 
there  was  much  justice  in  what  Mr.  Glover  had  said,  as  did  also 
the  fact  that  in  the  case  of  the  America  and  the  UHle^  to  which 
allusion  had  been  made,  the  Italian  witnesses  first  said  that  they 
had  not,  and  afterwards  that  they  had,  carried  a  light  But  he 
must  differ  from  Mr.  Glover  with  regard  to  the  increase  of 
accidents  at  sea,  which  he  thought  mainly  attributable  to  the 
extension  of  steam  navigation.  As  to  the  supposed  perfection  of 
the  English  Admiralty  Court,  it  was  generally  considered  on  the 
Continent  that  the  leaning  of  that  court  was  too  much  against  the 
owners  of  steamships.  Personally,  he  was  in  favour  of  the  master 
of  a  ship  being  punished  only  in  his  own  cotmtry,  or,  at  any  rate, 
according  to  the  laws  of  his  own  country.    Thus,  in  the  case  of 

*  It  happened  that  on  the  day  on  which  this  subject  was  discussed  in  the 
Conference  early  in  the  morning  the  steamer  Semiramide^  belonging  to  Mc 
W.  Tulley,  of  Newcastle-on-Tyne,  a  member  of  the  Association,  was  sunk  in 
the  Atlantic,  while  on  her  way  from  Boston  to  Liverpool,  by  collision  with  the 
Cornea^  steamer,  bound  from  London  to  Bristol  \  and  in  the  evening  the 
collision  between  the  Aberdeen  steamer  City  of  London  and  the  Vesta^  a 
Hamburg  steamer,  took  place  in  Barking  Reach  in  the  Thames,  the  scene  of 
the  disastrous  meeting  of  the  Princess  Alice  and  the  Bywell  Castle  in  the  year 
before. — Ed.  ... 
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the  Deutschland  (JFranconia)^  he  should  have  been  sony  to  see  the 
sentence  of  the  court  executed  upon  the  defendant  It  was  a 
pity  thaty  as  in  England,  a  man  should  be  convicted  of  man- 
slaughter  for  what  was  nothing  but  a  venial  error.  Surely,  an 
evil  intent  was  of  the  very  essence  of  a  criminal  offence. 

Dr.  Rahusen  subjected  Dr.  Marcus'  resolutions  seriatim  to  a 
rigorous  criticism.  According  to  him,  the  first  of  those  resolutions 
contravened — without  sufficient  reason  shown — ^a  fundamental 
maxim  of  the  penal  law,  that  a  crime  should  be  tried  by  the  judge 
of  the  place  where  it  was  committed.  The  impartiality  to  which 
the  second  looked  forward  was  incapable  of  realization,  since  men 
were  only  less  apt  to  favour  the  citizens  of  friendly  states  than  their 
fellow-countrymen.  Neither  could  the  third  be  carried  out  in 
practice :  were  the  ships  bound  to  put  into  the  same  port  after  a 
collision  ?  The  fourth  raised  a  very  wide  issue,  and  he  would  only 
say  with  regard  to  it  that  he  was  by  no  means  satisfied  with  Dr* 
Marcus'  reasoning.  The  fifth,  besides  being,  as  already  shown, 
unjust,  would  involve  the  institution  of  a  new  system  of  police. 
In  short,  he  should  oppose  the  proposals  of  Dr.  Marcus  as 
dangerous  in  principle,  because  contrary  to  public  penal  law,  and 
as  especially  dangerous  to  small  states,  who  could  ill  afford  to 
abandon  a  jurisdiction,  and  so  to  surrender  a  part  of  their 
sovereignty. 

Captain  N.  Jacobsen,  of  Copenhagen,  spoke  and  reported  as 
follows,  on  behalf  of  a  committee  appointed  by  a  general  meeting 
of  shipowners  and  captains,  held  at  Copenhagen  in  the  preceding 
month : 

"  The  great  number  of  the .  collisions  at  sea  that  occur  every 
year  and  the  serious  loss  of  life  and  property  attending  them 
have  already  for  a  long  time  past  every  now  and  then  excited  the 
attention  of  the  public,  and  at  different  times  and  places  the 
question  has  been  discussed,  whether  the  existing  international 
*  rules  of  the  road  at  sea  *  are  fully  sufficient  for  their  purpose,  or 
whether  it  is  not  possible  by  legislative  means  to  provide  a  better 
security  against  that  kind  of  danger. 
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"The  question  has  even  been  taken  up  by  the  governments, 
especially  the  English ;  and  the  Admiralty,  the  Board  of  Trade  and 
the  Trinity  House  have  nominated,  as  will  be  known,  a  com- 
mission to  frame  a  draft  of  regulations  to  be  used  instead  of  the 
now  existing  rules.  As  might  be  expected,  the  proposed  new 
regulations  have  been  worked  out  with  great  ability  and  careful- 
ness, and  it  will  no  doubt  meet  with  general  approbation  that 
the  commission,  rightly  judging  the  dangers  that  might  arise  from 
altering  the  principles  of  the  present  rules,  has  abstained  from 
altering  any  of  the  chief  points,  which  have  become  a  second 
nature  to  all  seafaring  nations,  and  confined  itself  to  trying,  partly  by 
changing  the  wording  of  tlie  different  paragraphs,  partly  by  means  of 
additions,  to  make  the  meaning  clearer  and  therefore  easier  of  appli- 
cation in  practical  life.  Already  last  year  correspondence  passed 
between  Great  Britain  and  the  foreign  powers  about  an  altera- 
tion of  the  international  rules  in  accordance  with  the  new  English 
draft;  and  so  far  as  is  known,  most  of  the  foreign  governments 
have  declared  themselves  ready  to  adopt  it,  slightly  modified,  and 
the  matter  seems  so  far  advanced  that  it  has  only  to  pass  through 
the  steps  necessary  in  each  country  for  the  draft  to  become  a  law. 

"  It  might  appear  hopeless,  under  these  circumstances,  again  to 
raise  a  discussion  on  a  question  which  seems  to  be  so  nearly 
settled  between  the  different  governments,  but,  this  Conference 
having,  nevertheless,  placed  it  on  the  programme,  it  has  been  con- 
sidered possible,  even  at  the  eleventh  hour,  to  propound  views 
that  might  influence  the  ultimate  contents  of  this  most  important 
law;  and  this  may  perhaps  the  more  easily  be  expected,  as  the 
United  States'  government  has  lately  brought  forward  a  proposal 
for  farther  additions  to  the  international  rules,  which  the  European 
powers  will,  no  doubt,  take  into  serious  consideration, 

"  A  recent  meeting  of  shipowners  and  captains  in  Copenhagen 
has  therefore  found  it  advisable  to  lay  before  this  Conference  the 
following  remarks  on  a  few  points  concerning  the  navigating  of 
vessels  in  thick  or  foggy  weather  : 

'**The  regulations  contained  in  the  loth  paragraph  of  the 
present  rules  of  the  road,   relative  to  signals   to  be  used  by 
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steamers  and  sailing  vessels  during  foggy  weather,  have  been  re- 
inserted in  the  12th  paragraph  of  the  new  English  draft,  but  in  a 
far  better  form.  First,  the  instruments  for  making  the  different 
signals  are  clearly  and  distinctly  described ;  secondly^  the  intervals 
allowed  to  pass  between  one  signal  and  the  next  are  reduced  from 
five  to  two  minutes ;  and  lastly,  it  is  proposed  that  the  fpg-hom 
signal  from  sailing  vessels  shall  be  given  with  one^  two  or  three 
blasts,  according  to  the  vessel's  lying  on  the  starboard  tack  or  the 
port  tack  or  with  the  wind  abaft  the  beam.  The  two  last  altera- 
tions will  particularly  be  greeted  as  very  important  improvements. 
The  intervals  might  perhaps  have  been  reduced  still  more,  but  as 
the  law  is  only  to  fix  a  maximum  of  time  between  the  signals, 
while  every  one  is  at  liberty  to  use  them  oftener,  where  circum- 
stances make  it  advisable  to  do  so,  the  regulations  now  proposed 
so  far  seem  to  satisfy  all  reasonable  demands. 

"  <  Besides  the  signals  which  all  vessels  shall  use  in  foggy 
weather,  the  19th  paragraph  of  the  new  draft  contains  rules  for 
signals  with  the  steam-whistle,  which  steamers  may  use,  to  wit, 
one  blast  for  '  I  am  altering  my  course  to  starboard,'  two  blasts 
for  ^  I  am  altering  my  course  to  port '  and  three  blasts  for  '  I  am 
going  full  speed  astern.'  These  signals  are,  however,  not 
compulsory,  and  every  captain  is  at  liberty  to  use  them  or  not, 
only  that,  whenever  used,  the  movement  of  the  vessel  must  be  in 
accordance  with  the  signal  given. 

'^'This  system,  has  been  adopted  from  America,  where  it  has 
been  in  practical  use  for  some  years;  it  has  been  a  subject  of 
special  deliberation,  and  very  different  opinions  have  been 
expressed  as  to  its  worth  and  usefulness;  neither  can  it  be 
denied  that  well-foimded  objections  may  be  made  to  it. 

" '  The  usefulness  of  fog-signals  depends  upon  how  far  they  are 
able  to  establish  a  reciprocal  understanding  between  the  parties 
using  them.  But  security  for  a  reciprocal  understanding  can 
never  be  had,  when  the  one  or  other  party  can  leave  a  given 
signal  unanswered,  and  it  must  therefore  tend  to  diminish  the 
usefulness  of  such  signals  that  they  are  made  optional  and  not 
compulsory;  and,  what  is  worse,  serious  apprehensions  may  be 
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enteitaiDed  that  the  S3rstein  will  often  lead  to  confusion,  because 
the  knowledge  which  should  give  the  infoixnation  conveyed  by 
the  signal  its  real  value  is  wanting,  the  knowledge  of  the  course 
the  vessel  is  lying  on  before  the  intended  movement  is  to  com- 
mence. It  also  appears  from  some  of  the  accounts  given  of  the 
American  practice  that  the  signals  are  there  only  used,  when  the 
steamers  are  visible  to  each  other,  and  it  is  a  fact  that  the 
American  government,  although  the  most  likely  to  be  impressecl 
by  the  American  practice,  has  not  dared  to  make  the  system  law. 

'''A  signal  giving  notice  of  an  intended  movement  may  of 
course  be  useful  under  some  circumstances  and  in  certain  waters 
where  the  navigation  follows  some  distinct  general  rule ;  but  it 
must  be  maintained  that  it  can  only  be  fully  efficient,  when 
compulsory,  and  when  means  are  at  hand  to  get  information  of 
the  course  from  which  the  movement  is  to  take  place.  It  may 
even  be  said  to  be  of  far  more  importance  for  a  vessel  to  be 
inforaied  of  the  course  a  meeting  vessel  is  steering  than  of  her 
intended  movements;  with  the  former  knowledge  the  latter  would 
be  superfluous,  as  it  can  reasonably  be  expected  that  eveiy  one 
will  follow  the  'rules  of  the  road,'  and  if^  therefore,  two  meeting 
vessels  by  means  of  signals  have  learned  their  mutual  position,  no 
separate  signal  is  necessary  to  tell  that  the  one  or  other  in  con- 
sequence of  this  position  will  put  her  helm  to  the  side  prescribed 
by  the  *  rules.' 

^ '  The  idea  of  establishing  a  code  of  signals  for  the  courses 
steered  is  not  a  new  one,  and  the  new  draft  has  partly  adopted  it 
for  sailing  vessels.  Its  use  for  steamers  has  also  been  discussed 
at  different  places,  and  a  formal  proposal  of  such  a  code  has  now 
been  propounded  by  the  United  States'  government.  Theoreti- 
cally it  will  no  doubt  be  agreed  that  it  would  be  a  great  improve- 
ment and  materially  add  to  the  safety  of  vessels  sailing  in  fog^ 
weather,  if  the  present  signal  indicating  only  *  Here  is  a  steamer' 
could  be  extended  to  indicate  '  Here  comes  a  steamer  steering 
such  or  such  a  course ; '  the  idea  will,  sooner  or  later,  work  its 
way  into  practical  use,  and,  a  revision  of  the  international  rules 
being  about  to  take  place,  the  above  mentioned  meeting  held  at 


'(    io6    ) 

Copenhagen  has  charged  us  to  lay  before  this  Conference  for 
its  consideration  the  question :  ought  not  the  compulsory  signal 
which  steamers  arc  to  use  in  foggy  weather  also  to  indicate 
the  course  the  steamers  are  steering  ? 

**  *  From  a  theoretical  point  of  view  most  people  will  certainly, 
as  already  said,  answer  the  question  in  the  affirmative.  But  doubts 
have  been  raised,  whether  it  is  possible  in  practice  to  establish  a 
code  of  signals  combining  distinctness  with  clearness,  and  which 
can  be  expected  to  establish  the  necessary  reciprocal  understand- 
ing without  leading  to  confusion  at  places  where  several  vessels 
meet  Such  doubts  can  only  be  solved  by  experience.  Different 
systems  and  codes  have  been  proposed  on  different  sides ;  some 
using  only  the  common  steam-whistle  with  a  combination  of  short 
and  long  sounds,  others  using  two  steam-whistles,  one  with  a  very 
high  and  one  with  a  low  note,  and  combining  these.  It  is  not  our 
intention  to  waste  the  time  of  the  Conference  with  the  details  of 
these  different  systems,  or  remarks  upon  their  relative  worth.  It 
may  suffice  to  state  that  trials  have  been  made  in  Sweden  with  a 
system  of  two  whistles,  or  rather  a  double  whistle,  with  very  good 
results,  and  that  a  large  majoxity  of  Danish  captains  are  of  opinion 
that  a  practical  system  and  code  of  signals  may  be  established 
without  great  difficulty.  If  the  Conference  should  concur  in  that 
opinion,  it  is  to  be  hoped  that  the  different  governments  will  take 
some  notice  of  the  fact  and  take  it  as  one  ground  more  for 
adopting  the  principle  laid  down  in  the  American  government's 
proposal 

'*  'There  is  another  point  to  which  we  beg  to  call  the  attention 
of  the  Conference. 

*' '  The  existing  rules,  that  a  steamer  shaU  slacken  her  speed 
when  approaching  another  vessel  so  as  to  involve  risk  of  collision, 
and  that  she  shall  go  at  a  moderate  speed  in  foggy  weather,  rules 
which  at  present  are  contained  in  one  single  paragraph,  are  laid 
down  in  two  separate  paragraphs  in  the  new  draft,  and  it  is  there- 
by made  clearer  that  the  duty  to  slacken  on  approaching  other 
vessels  is  the  same,  whether  the  speed  has  already  been  moderated 
on  account  of  fog,  or  not 
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'' '  But  the  expression,  also  used  in  the  new  draft,  '  moderate 
speed,'  is  still  very  elastic,  and  it  has  been  urged  that  the  law 
ought  to  fix  more  precisely  what  is  meant,  by  stating  either  a 
certain  number  of  knots  not  to  be  exceeded  or  a  certain  reduction 
of  the  number  of  revolutions  made  by  the  engines.  This  would, 
however,  scarcely  meet  with  approval,  as  it  is  impossible  to  fix  a 
rale  of  that  kind  which  would  be  equally  justifiable  under  all 
circumstances.  The  nature  of  the  waters  in  which  the  vessels  are 
trading,  the  number  of  other  vessels  likely  to  be  met  with,  the 
normal  speed  and  steering  capacity  of  each  steamer  &c.  &c.  must 
here  be  taken  into  consideration,  and  the  law  must  be  very 
cautious  not  to  bind  the  liberty  of  navigation  beyond  reasonable 
limits.  It  must  be  left  to  the  captain  to  decide  how  much  the  speed 
shall  be  moderated,  when  a  fog  comes  on,  with  due  regard  to  the 
different  factors  that  should  influence  his  decision ;  he  has  the 
responsibility,  and,  the  law  stating  in  another  paragraph  that  any 
n^lect  or  want  of  carefulness  or  seamanship  cannot  be  ex- 
culpated by  the  rules,  a  court  will  always  be  able,  even  without 
such  a  limitation  of  the  speed,  to  make  the  man  responsible  who 
has  failed  to  moderate  his  speed  as  much  as  he  ought  to  do. 

**  ^  But  however  natural  it  may  be  to  give  a  certain  scope  in  the 
interpretation  and  application  of  the  rule  for  moderating  speed, 
generally  speaking,  there  might,  on  the  other  hand,  be  sufficient 
reason  for  emphasizing,  more  than  by  a  mere  division  of  the 
present  rules,  the  direction  to  slacken,  when  risk  of  collision  is 
involved.  For,  although  it  cannot  be  asserted  that  such  or  such 
a  collision  took  place  because  one  or  the  other  party  has  used 
too  great  speed,  it  is  unquestionable  that  many  collisions  have  had 
much  more  destructive  and  fatal  results,  because  the  vessels  have 
collided  with  an  enormous  force,  and  this  is  very  often  owing,  not 
so  much  to  their  having  moderated  too  little  when  the  fog  came 
on,  as  to  their  not  having  slackened  enough  or  more  quickly  on 
approaching  each  other. 

"•We,  therefore,  beg  to  state  it  as  our  conviction  that  it  would 
tend  materially  to  lessen  the  number  of  collisions  and  reduce  the 
compass  of  such  disasters,  if  the  rule  in  the  new  paragraph  18 
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were  laid  down  in  a  more  precise  form,  so  that  the  words  '  shall 
slacken  her  speed  or,  if  necessary,  stop  and  reverse,'  were  changed 
into  '  shall  instantly  slacken  her  speed  as  much  as  possible,  and^ 
if  necessary,  stop  and  reverse.* ' "  * 

Mr.  Herman  Becker,  of  London,  thought  that  what  was 
required  was  greater  discrimination  in  the  selection  of  masters 
of  vessels.  Young  and  incompetent  men  were  too  oflen  en- 
trusted with  important  commands.  Perhaps  few  of  those  present 
knew  so  well  as  he  did  how  frequently  captains  of  ships  were 
intoxicated  and  careless  in  the  execution  of  their  duty. 

Sir  Travbrs  Twiss  added  some  observations  upon  the  subject. 
If  nations  could  be  induced  to  invigorate  their  admiralty 
systems,  that,  he  thought,  would  perhaps  be  the  best  solution  of 
the  question.  There  were  great  difficulties  in  maritime  cases 
with  regard  to  evidence.  It  was  important  that  the  evidence 
should  be  obtained  at  the  earliest  possible  moment,  as  sailors  wer^ 
speedily  scattered  over  the  face  of  the  globe.  It  was,  therefore, 
desirable  to  have  courts  established  in  those  ports  into  which 
ships  would  be  likely  to  put  for  repairs  after  collision.  In  the 
Court  of  Admiralty,  where  the  trials  were  for  damages,  the  ship 
might  be  detained  or  security  taken ;  but,  in  a  criminal  case,  it 
could  hardly  be  expected  that  every  state  should  lend  its  prisons 
to  secure  the  presence  of  the  accused  or  the  punishment  of  the 
offender.  He  had,  therefore,  some  time  ago  put  forward  for  con- 
sideration a  scheme  which  he  believed  to  be  in  accordance  with 
international  law.  He  proposed  that  the  defendant  should  be 
tried  before  his  own  consul,  who  would  be  his  countryman,  and 
who  should  be  assisted  by  one  legal  and  two  nautical  assessors. 

*  The  new  regulations  for  preventing  collisions  at  sea  were  offidaUy 
published  in  the  London  Gazette  on  the  following  Tuesday,  the  19th  of 
August,  1879.  They  come  into  operation  on  the  ist  of  September,  18S0, 
and  they  will  apply  to  the  ships,  both  of  the  navies  and  of  the  merchant 
services,  of  Austria- Hungary,  Belgium,  Chili,  Denmark,  France,  Germany » 
Great  Britain,  Greece,  Italy,  the  Netherlands,  Norway,  Portugal,  Russia, 
Spain,  Sweden  and  the  United  States,  and  probably  of  some  other 
countries. — Ed. 
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The  presence  of  the  latter  would  ensure  fair  play.  If  the  defen- 
dant were  convicted,  the  consul  might  have  power  to  send  him 
to  his  own  country  to  undergo  his  punishment  Such  a  court 
might  be  found  in  almost  every  port  where  it  would  be  needed, 
and  would  be  less  expensive  than  one  specially  established  for 
cases  of  collision  only.  He  agreed  that  the  sailing  regulations 
entered  too  much  into  detail 

Mr.  Capper,  as  one  who  had  for  many  years  commanded 
vessels,  from  small  barques  to  Peninsular  and  Oriental  steamers, 
protested  against  any  wholesale  charge  of  drunkenness,  negligence 
and  incapacity  being  brought  against  sea-captains.  That  body  of 
men  were,  generally  speaking,  fully  sensible  of  their  large  respon- 
sibilities. It  was  a  great  hardship  upon  captains  to  have  the  cases 
in  which  they  were  interested  tried  by  courts  constituted  as  the 
admiralty  courts  were  at  present  The  assessors  should  be  men 
who  had  commanded  steamers  in  the  Channel  in  1879,  not  men 
who  had  commanded  frigates  in  1850.  A  sailor  had  as  good  a 
right  as  another  to  be  judged  by  his  peers.  Cases  of  collision 
ought  to  be  tried  by  a  nautical  jury. 

Mr.  J.  E.  C.  MuNRO,  Mr.  Charles  Clark,  Q.C,  and  Mr. 
Charles  Stubbs  of  London,  also  took  part  in  the  discussion. 

A  paper  devoted  to  a  special  consideration  of  the  question  of 
damages  in  cases  of  shipping  disaster  was  read  by  the  Hon.  Judge 
E.  C.  Benedict,  of  New  York : 

*'  It  is  comparatively  a  short  period  since  the  law  of  liability,  in 
cases  of  shipping  disaster,  was  uncertain  and  of  difficult  applica- 
tion. Each  nation  applied  its  own  municipal  law  to  its  own 
citizens  and  vessels,  but  in  the  cases  of  vessels  of  other  nations, 
not  subject  to  such  municipal  law,  great  difficulty  was  often  ex- 
perienced. This  difficulty  was  well  illustrated  by  the  case  of 
the  Scaiia^  a  British  steamer  which,  acting  in  conformity  with  the 
British  regulations,  sank,  in  mid-ocean,  an  American  sailing  vessel 
which  was  violating  the  American  regulations  and  also  the  British 
regulations,  which  were  coincident  with  those  of  the  United 
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States.  The  allegation  on  the  part  of  the  plaintiff  was  that  those 
regulations  had  no  extra-territorial  force  as  between  vessels  of 
different  nations,  on  the  high  seas.  The  case  was  carried  through 
all  the  courts  of  the  United  States,  and  in  every  court  the 
British  steamer  was  held  to  be  justified,  she  having  complied  with 
the  regulations  which  had  been  established  by  the  two  nations, 
and  the  American  vessel  having  failed  to  do  so.  The  District 
Court  held  that  both  vessels  were  bound  to  comply  with  the  rules 
of  navigation  and  usages  of  the  sea  which  usually  prevailed  and 
were  customarily  observed  at  the  time  and  place  of  the  collision 
among  ships  which  navigated  the  waters  where  the  collision  took 
place.  The  decision  was  based,  not  upon  the  American  law,  nor 
upon  the  British  law,  nor  upon  both  of  them,  as  coincident  acts 
of  legislation,  but  upon  the  law  of  the  sea,  made  so  by  the  con> 
current  consent  of  both  those  nations  and  of  most  other  com- 
mercial nations  of  the  world.  The  Circuit  Court,  on  appeal,  held 
that  an  American  owner  could  not  recover  damages  in  an 
American  court  for  a  collision  caused  by  his  violating  or  disre- 
garding the  maritime  regulations  of  his  own  country,  and  on  that 
ground  affirmed  the  decree  of  the  District  Court  On  a  final 
appeal,  the  Supreme  Court  held  that,  in  the  same  manner  that 
some  of  the  earlier  maritime  codes  had,  by  the  force  of  general 
acceptance  by  other  nations,  become  a  part  of  the  law  of  the  sea, 
by  virtue  of  consent  and  not  of  enactment,  so  the  modem  rules 
as  to  lights  &c.,  unknown  to  ancient  times,  have  acquired  the 
force  of  the  law  of  nations  by  virtue  of  their  being  accepted  by  so 
many  nations  as  to  show  them  to  be  a  part  of  the  law  of  nations. 

''  We  have  in  this  case  an  instance  of  amendment  and  codifi- 
cation of  the  law  of  nations  easily  and  quietly  effected. 

'*  Then  there  is  the  more  complex  and  difficult  question  as  to 
the  principle  of  limiting  the  damages  to  be  recovered  against 
owners  of  ships  in  cases  of  shipping  disaster.  The  principle  of 
limiting  such  damages  in  one  form  or  another  has  become  firmly 
imbedded  in  the  jurisprudence  of  almost  all  commercial  nations. 
Great  Britain,  the  United  States,  France,  Russia,  Prussia,  Holland, 
Denmark,  Sweden,  Norway,  Portugal,  Mexico,  the  republics  of 
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South  America  ahd  yet  other  countries  having  adopted  some  rule 
on  the  subject ;  but  the  actual  limit  of  the  liability  and  the  manner 
in  which  it  may  be  made  available  are  almost  as  various  as  the 
different  countries.  Almost  all  concur  in  the  principle  that  the 
shipowner  shall  be  treated  as  having  embarked  in  the  venture  of 
the  voyage  only  the  ship  and  the  freight,  and  that  his  personal 
liability  shall  be  considered  as  limited  to  that  portion,  viz.,  the 
capital  which  he  ventured  The  statute  of  the  United  States 
passed  in  1851  may,  perhaps,  now  be  considered  as  having 
adopted  the  same  principle,  although  the  law  on  various  questions 
connected  with  that  statute  can  hardly  be  considered  as  settled. 
For  instance,  the  question  whether  the  amount  of  any  insurance 
which  the  owner  may  have  on  his  ship  and  freight  shall  be 
included  in  fixing  the  amount  or  limit  of  that  liability  is  still  the 
subject  of  serious  discussion  before  the  American  courts  and 
perhaps  in  those  of  other  nations.  In  Great  Britain  an  entirely 
different  and  arbitrary  limit  of  liability  of  the  owner  is  fixed.  It 
was  originally  fixed  at  the  amount  of  the  value  of  the  vessel 
immediately  before  the  disaster.  More  recently  the  rule  has  been 
changed,  and  it  is  now  fixed  at  j£S  per  ton  for  damage  to 
pn^)erty  and  at  £1$  per  ton  for  loss  of  life  and  for  personal 
mjniy.  This  variation  in  the  jurisprudence  of  a  nation  holding 
so  important  commercial  relations  with  all  other  nations  as  does 
Great  Britain  cannot  fail  to  present  to  the  courts  of  all  nations 
questions  of  very  great  difficulty.  Take  a  case  which  will  show 
the  complications  which  may  arise.  Collisions  may  happen  on 
the  high  seas  outside  of  any  jurisdiction,  or  within  the  waters  of 
bays  or  harbours  of  any  nation,  or  within  a  marine  league  of  the 
shore  of  any  nation,  and  in  each  of  these  localities  the  colliding 
ve^s  may  be  both  British  or  both  of  some  other  nation,  or 
they  may  be  one  British  and  one  of  some  other  nation,  or  they 
may  be  of  different  nations,  neither  one  being  British. 

'*  In  each  of  these  cases  the  court  which  may  be  called  upon  to 
adjudicate  upon  the  rights  of  the  parties  may  be  a  British  court 
administering  the  British  laws,  or  the  court  of  some  other  nation 
administering  its  own  law,  or  a  court  of  admiralty  administering 
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the  law  of  the  sea  so  far  as  it  is  not  restricted  by  statute^    It  is, 
therefore,  quite  apparent  that  the  rights  of  the  parties  may  he  held 
to  be  very  different,  according  as  they  may  be  adjudicated  in 
one  court  or  another.     If  all  the  parties  belonged  to  the  same 
nationality,  the  law  of  that  nation  would  be  administered  without 
difficulty.     But  how  if  the  litigants  are  of  different  nations  ?    How 
if  the  court  which  is  called  upon  to  dispose  of  the  controversy  is 
a  court  of  the  plaintiffs  nation,  and  the  defendant  is  a  foreigner,  or 
vice  versd  t    How  if  the  court  is  the  court  of  a  nation  different 
from  that  of  either  of  the  litigants  ?    How  if  the  collision  occurred 
on  the  high  seas,  or  within  a  jurisdiction  foreign  to  one  of  the 
parties,  or  to  both  of  the  parties,  or  to  that  of  the  tribunal  ? 
What  shall  be  the  law  ?     Take  an  actual  case.    A  Norw^;ian 
barque  came  into  collision  with  a  British  steamer  on  the  high  seas 
and  was  seriously  injured     The  next  day  the  steamer  herself  was 
wrecked  on  the  coast  of  the  United  States.    The  Norwegian 
own^r  attached  other  property  of  the  owner  of  the  steamer  in  a 
court  of  the  United  States.     The  British  owner  had  sold  the 
wreck,  and  he  sought  to  relieve  himself  by  a  surrender  of  the 
proceeds  of  the  sale.    The  court  held  that  he  could  not  do  so» 
although  he  might  have  done  so  by  a  surrender  of  the  wreck 
itself  before  the  sale.     But  supposing  the  Norwegian  owner  had 
brought  his  suit  before  an  English  court,  the  English  owner  could 
never  have  been  limited  in  his  liability  to  a  less  amount  than  j£S 
per  ton  of  the  steamer's  tonnage,  and  had  he  brought  it  before  a 
Norwegian  court,  that  court  might  well  have  held  that  the  British 
owner's  liability  was  not  limited  at  all     The  British  courts  have 
heretofore  held  in  substance  that  a  foreign  owner  cannot,  in  a 
British  court,  invoke  the  British  rule  of  limitation,  but  they  now 
hold  that  any  owner  may  claim  the  benefit  of  the  £S  per  ton 
limitation,  but  the  subject  is  not  thereby  relieved  from  its  difficulty. 
The  British  rule  is  so  peculiar  and  arbitrary  that  there  is  no 
reciprocity,  and  a  party  may  thus  be  practically  deprived  of  all 
remedy.     It  is  quite  clear  that  that  arbitrary  British  limit  is  a  great 
obstruction  to  harmonious  action  among  the  nations.     I(  by  a 
modification  of  the  British  statute,  that  principle  of  limitation  could 
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be  introduced  into  British  legislation  which  prevaib  in  the  juris- 
prudence of  other  nations,  namely,  that  the  shipowner,  when  he 
sends  his  ship  to  sea,  is  but  a  limited  partner  in  the  venture, 
putting  at  risk  for  that  voyage  his  ship  alone  with  her  freight, 
provided  he  surrenders  or  abandons  the  remnants  in  some  ap- 
pointed maimer,  the  way  would  be  open  to  some  general  consent 
among  maritime  nations,  whereby  the  courts  of  each  nation  would 
apply  that  principle  to  every  case  which  should  come  before  them, 
no  matter  what  might  be  the  nationality  of  any,  or  of  all,  the 
parties.  It  can  hardly  be  doubted  in  that  case  that  in  a  com- 
paratively short  period  the  modification  would,  without  friction  or 
jar,  become  a  part  of  the  law  of  the  sea,  as  easily  as  have  the 
regulations  for  lights  to  which  I  adverted  in  the  opening  of  this 
paper,  and  which  have  conferred  such  a  vast  benefit  upon  the 
commerce  of  the  world.  Thus  another  step  forward  would  be 
taken  in  the  amendment  and  codification  of  the  law  of  nations, 
and  every  step  forward  makes  a  further  step  easier  and  surer." 

Some  further  remarks  were  made  by  M.  Cluket,  who 
moved  the  following  amendment: — 

^  The  Conference  decides  : 

'*That  before  passing  to  the  consideration  of  the  question  of 
the  establishment  of  mixed  tribunals  it  is  desirable  first  ta 
secure  the  adoption  by  civilized  states  of  regulations  for  the 
prevention  of  collisions  at  sea,  and  of  a  penal  law  inflicting 
punishment  for  the  infiringement  of  such  regulations." 

At  this  point  the  chairman  suggested  a  reference  of  the  whole 
matter  to  the  existing  Conunittee  upon  the  subject 

Sir  Travers  Twiss  added  a  suggestion  that  power  of  co-opta- 
tion should  be  given  to  the  Committee. 

Dr.  Marcus,  Dr.  Beelaerts  van  Blokland  and  M.  Cluket 
havmg  hereupon  withdrawn  respectively  their  resolutions  and 
amendments,  the  Conference  adopted  both  suggestions  and 
adjourned  at  4  p.m. 

K    2 
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Thursday,  14  August,  1879. 

On  Thursday,  14  August,  1879,  ^^^  sitting  of  the  Conference 
commenced  at  1 1  a.m.,  when — 

SirTRAVERS  Twiss,  Q.C.,  D.C.L.,  F.R.S.,  in  the  chair— 

The  minutes  of  the  Wednesday  were  read  and  signed  as  cozrect 

Bills  of  Lading. 
A  letter  from  Mr.  H.  Reinhold,  of  Calcutta,  explaining  his 
inability  to  attend  the  Conference,  having  been  read  by  the 
Honorary  General  Secretary — 

Mr.  Jencken  by  special  leave  read  the  following  paper  upon 
Bills  of  Lading,  prepared  by  Mr.  Reinhold  : 

"  Eight  years  ago  a  Committee  of  Merchants  t^ing  with  the 
East  assembled  in  London  to  consider  and  amend  the  conditions 
of  bills  of  lading  for  steamships  passing  through  the  Suez  Canal, 
and  after  nearly  tiirelve  months'  deliberation  their  report  on  the 
subject,  dated  the  i8th  of  June,  1872,  unfortunately  left  the  matter 
in  a  half  finished  state.  The  gentlemen  who  undertook  the  task 
are  well  known  in  the  Eastern  trade,  and  their  experience  and  high 
standing  are  a  guarantee,  not  only  that  the  matter  was  thoroughly 
investigated  in  all  its  bearings,  but  also  that  the  various  interests 
concerned  received  full  consideration  at  their  hands.  Although 
the  new  route  vi&  Suez  was  then  only  beginning  to  show  signs  of 
the  great  revolution  pending  in  all  matters  connected  with  Eastern 
conmierce,  it  is  now,  and  has  been  since  its  construction,  absorb- 
ing the  greater  part  of  the  carrying  trade  from  the  East  to  Europe. 
The  attention  bestowed  at  that  time  upon  the  subject  under 
discussion  proves  sufficiently  that  the  members  of  the  Committee 
were  fully  alive  to  the  alterations  requu-ed  to  be  made  in  the  form 
of  bill  of  lading  generally  in  use. 

^  If  we  admit  that  shipowners  and  ship-agents  are  entitled  to 
claim  special  exemptions  from  the  ordinary  rules  and  are  to  have 
the  benefit  of  exceptional  clauses,  the  merchants,  on  their  part,  have 
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equally  strong  grounds  to  jealously  prevent  exceptions  being 
made  to  override  the  ordinary  legsd  enactments  for  the  protection 
of  goods  entrusted  to  the  care  of  owners  and  agents  as  carriers. 

"For  more  easy  reference  I  annex  a  copy  of  the  report  issued 
by  the  Committee  referred  to,  but  regret  that  no  copy  of  the  bill 
of  lading  as  originally  adopted  for  goods  outwards  is  in  my 
possession ;  however,  those  more  nearly  interested  will  no  doubt 
have  guarded  their  own  interests  sufficiently  at  the  time  that 
document  was  finally  determined  upon  and  adopted  by  common 
consent,  as  stated  in  the  report 

"Regarding  the  form  and  conditions  of  bills  of  lading  for  goods 
inwards,  i.e.,  shipments  made  from  the  East  to  Europe,  no  such 
unanimity  prevailed,  and  the  various  forms  of  bills  of  lading  now 
used  by  different  steamship  proprietors  differ  so  much  with  regard 
to  exemptions  claimed  from  acknowledged  responsibilities  as  to 
demand  attention  in  this  respect 

''  As  Calcutta  merchants,  my  firm  has  on  more  than  one  occasion 
experienced  the  hardship  of  certain  clauses  to  which  I  draw 
attention  with  the  object  of  stimulating  a  discussion.  I  shall  in 
the  first  instance  point  out  some  glaring  inconsistencies  between 
the  main  part  of  the  bill  of  lading  and  the  exemption  clauses,  which 
are  in  contradiction  to  the  provisions  enacted  for  the  protection  of 
goods ;  and  have  no  doubt  the  experience  gained  by  merchants 
during  the  six  years  that  have  elapsed  since  the  Committee  closed 
its  labours  will  now  enable  them  and  shipowners  to  arrive  at  a  more 
equitable  and  satisfactory  understanding. 

**  I.  The  old  form  of  bill  of  lading  generally  commences : 

*  Shipped  in  good  order  and  condition  by ,*    There  are  now 

some  forms  in  use  which  add :  '  or  received  to  be  shipped,'  an 
alteration  caused,  as  I  believe,  by  the  altered  local  arrangements 
in  Calcutta  since  the  introduction  of  jetties  and  wharves  under 
Port  Commissioners  appointed  by  the  Local  Government  Of  this 
evidently  few  people  in  London  are  aware,  as  I  know  of  recent 
arbitrations  where  captains  had  signed  such  bills  of  lading,  when 
they  had,  or  I  assume  that  they  must  have  had,  the  goods  fully 
under  their  control,  but,  for  the  convenience  of  the  ship  in  the 
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matter  of  stowing  the  caigo,  the  goods  were  actually  taken  into 
the  hold  a  couple  of  days  later.  Though  the  goods  were  actually 
thus  duly  delivered,  still  it  has  been  interpreted  and  looked  upon 
asi  akin  to  a  fraud,  and  merchants  who  had  in  reality  nothing  to 
do  with  the  signing  of  the  documents  have  been  mulcted  in  allow 
ances,  whilst  the  captain,  the  responsible  master  who  signed  the 
documents,  has  been  left  undisturbed. 

''  2.  Further,  when  in  the  beginning  of  a  bill  of  lading  it  is 
stated  that  the  goods  were  shipped  and  received  '  in  good  order 
and  condition,'  some  bills  of  lading  have  adopted  an  exemption 
clause  which  almost  totally  nullifies  the  above  recital,  viz. :  '  the 
ship  is  not  liable  for  insufficient  packing  or  reasonable  wear 
and  tear  of  packages.' 

**  3.  In  the  main  part  of  the  bill  of  lading  it  is  said :  '  being 
marked  and  numbered  as  per  margin,'  whilst  an  exemption  clause 
states  that  the  ship  is  not  Hable  '  for  inaccuracies,  obliterations  or 
absence  of  marks,  numbers,  address,  &c.,  &c'  On  the  boatnotes 
of  Calcutta  shippers,  which  accompany  the  goods  with  the 
shipping  order  and  custom-house  pass  on  board,  it  is  genexally, 
we  may  say  universally,  stated :  '  all  packages  in  bad  order^  slack 
bags,  or  insufficiently  marked,  &c.,  &c.,  to  be  returned,'  by 
the  receiving  officer,  in  order  to  get  from  the  master  a  clean  bill 
of  lading. 

''  Surely,  it  is  the  plain  duty  of  the  ship  or  its  receiving  officer 
to  see  that  the  goods  tendered  under  such  conditions  with  the 
shipping  order  be  in  good  condition,  properly  marked,  and 
numbered ;  but  on  arrival  of  the  vessel  cases  frequently  occur 
(causing  annoyance  and  loss  to  consignees)  which  must  have 
arisen  from  carelessness,  either  on  the  part  of  the  receiving  officer, 
or  on  the  part  of  the  dock  employks^  by  whom  delivery  is  made 
haphazard. 

"4.  Not  a  word  is  said  regarding  bad  stowage,  but  every 
merchant  is  more  or  less  aware  that  to  hurried  loading  (in  order 
to  give  quick  despatch  and  save  port  charges)  a  great  deal  of 
leakage  and  breakage  is  due,  from  which  exemption  is  likewise 
claimed. 
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**$'  ^  further  case  in  which  a  ship  is  not  liable  according  to 
these  exemption  clauses  is  '  loss  or  damage  by  dust  from  coaling 
on  the  vojrage.* 

**  This  is  a  rather  ill-defined,  but  very  expansive,  clause  under 
certain  circumstances,  as  may  be  more  clearly  judged  of  by  a  case 
in  point  A  steamer  brought  home  a  mixed  cargo,  comprising, 
amongst  other  goods,  white  rice,  or  table  rice,  as  dead  weight,  in 
the  lower  part  of  the  ship,  of  which,  on  arrival,  it  was  found  that  a 
portion  was  mixed  with  coal  dust  (small  granular  parts  of  coal) 
and,  as  a  matter  of  course,  subject  to  a  heavy  allowance  in  price 
for  inferior  value.  As  usual,  shipowners  and  agents  disclaimed  all 
liability  and  pointed  to  the  above-cited  clause  of  the  bill  of  lading 
as  protecting  them,  which  clause,  according  to  their  account,  had 
been  adopted  by  the  General  Committee  of  Merchants  and  Ship- 
owners. 

"Anybody  reading  the  Committee's  report  will  find  that  no 
such  bill  of  lading  was  adopted,  and,  even  if  it  had  been,  it  would 
not  free  the  ship  firom  its  obligation  to  protect  the  cargo,  received 
in  good  condition,  properly  and  efficiently,  which  cargo  those  in- 
terested in  the  ship  bound  themselves  to  deliver  in  like  good  order 
and  condition.  Thus  far  goes  the  law  ;  the  rest  is  the  shipowners' 
own  making  and  interpretation* 

"6.  In  some  bills  of  lading  it  is  claimed  that,  the  vessel 
bebg  ready  to  unload  immediately  on  arrival,  if  the  owners 
or  confflgnees  are  not  ready  to  receive  the  goods,  the  same 
will  be  landed  or  put  into  lighters  at  the  expense  of  the 
consignees. 

''The  ordinary  custom  in  London  is  72  hours'  notice  to  be 
given  that  the  ship  is  ready  to  discharge  at  a  given  date  and  place. 
Steamship  owners  have  curtailed  this  to  24  hours,  and  law  and 
equity  demand  fair  and  reasonable  time  to  be  given  to  the  con- 
signee, which,  according  to  place  and  circumstances,  may  pro- 
portionately vary ;  but  according  to  clauses  now  inserted  in  some 
bills  of  lading  the  ship  may  proceed  at  once  to  discharge  goods, 
leaving  consignees  to  find  them  afterwards.  I'he  smartness 
ex^ercised  in  loading  or  discharging  huge  cargoes  of  merchandise 
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is  often  praised,  but  at  whose  cost  this  is  being  carried  out  is 
seldom  examined  into. 

*'  7.  I  cannot  fully  enter  into  all  details  in  this  paper,  but  I 
must  not  omit  to  notice  the  following  exemption  dause :  ^  the  ship 
shall  not  be  liable  for  incorrect  delivery,  unless  each  package  shall 
have  been  distinctly  marked  by  shippers,  before  shipment,  with  the 
name  of  port  of  destination.* 

**  By  referring  to  what  we  have  cited  under  paragraph  3,  and 
more  so  by  reading  the  bill  of  lading  itself  from  beginning  to  end, 
one  cannot  but  feel  the  bitter  irony  of  those  who,  after  all,  stand 
under  the  law  referring  to  carriers. 

''  For  the  present  I  think  I  have  said  enough  to  make  merchants 
and  others  more  careftil  in  looking  at  these  documents  and  to 
bestow  some  attention  upon  this  important  subject  I  think  it 
desirable  that  the  question  should  be  placed  before  the  chambers 
of  commerce,  or  any  other  commercial  associations,  of  the  various 
ports  in  the  East  for  an  expression  of  opinion.  Local  arrange- 
ments and  the  diversity  in  the  nature  of  the  various  articles  of 
merchandise  shipped  from  different  places  demand  in  many  cases 
special  care  and  conditions,  and  in  my  opinion  it  would  be  unfair 
to  exclude  such  considerations  from  a  discussion  as  to  the  adoption 
of  a  definite  form  of  document  which  might  afterwards  obtain  or 
seem  to  carry  weight  as  settled  by  special  authority. 

'^  I  take  the  liberty  of  suggesting  that  the  London  Conunlttee 
might  re-assemble  to  receive  and  discuss  suggestions  coming  from 
abroad,  and,  with  their  local  experience,  come  to  a  more  satisfactory 
conclusion  as  to  the  general  terms  of  such  a  document.  More- 
over, London  has  the  advantage  of  having  representatives  of 
nearly  all  Eastern  firms,  as  well  as  the  greatest  shipping  interest, 
concentrated  in  its  limits,  and  it  affords  the  best  information  to 
be  obtained  from  landing  and  shipping  agents,  insurance  offices 
and  others  interested  in  the  discussion." 

The  report  of  the  Conmiittee  of  Merchants  was  as  follows : 

''  The  Committee  entered  upon  its  duties  in  pursuance  of  the 
following  resolution,  passed  at  a  meeting  of  merchants  and  others 
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interested  in  the  trade  with  the  East,  which  was  held  at  the  London 
Tavern  on  the  i  ith  July,  1871  :— 

*^ '  That  a  committee  of  merchants  be  appointed  to  consider 
all  the  special  stipulations  that  have  been  introduced  into 
bills  of  lading  for  steam  vessels  and  to  confer  thereon 
with  the  representatives  of  the  steam-ship  owners  and 
underwriters  with  the  view  of  drawing  up  a  general  form 
of  bill  of  lading  which  shall  be  equitable  in  its  conditions 
to  all  parties,  and  to  arrange  such  a  method  of  settling 
the  freight  as  may  remedy  existing  irregularities.' 

"  Power  was  also  given  to  the  Committee  to  add  to  its  numbers, 
and  it  was  finally  constituted  as  follows : — Mr.  James  Macandrew 
(Messrs.  Matheson  and  Co.),  chairman,  Mr.  G.  Arbuthnot  (Messrs, 
Arbuthnot,  Latham  and  Co.),  Mr.  W.  Broughall  (Messrs. 
Broughall  and  Co.),  Mr.  W.  H.  Crake  (Messrs.  Crawford,  Colvin 
and  Co.),  Mr.  Lancelot  W.  Dent  (Messrs.  Dent,  Palmer  and  Co.), 
Mr.  Horace  Farquhar  (Messrs.  Forbes,  Forbes  and  Co.),  Mr.  John 
Fleming  (Messrs.  Smith,  Fleming  and  Co.),  Mr.  E.  Halton  (Messrs. 
T.  A.  Gibb  and  Co.),  Mr.  F.  W.  Heilgers  (Messrs.  Wattenbach, 
Heilgers  and  Co.),  Mr.  John  £.  Ralli  (Messrs.  Ralli  Brothers),  Mr. 
George  Ross  (Messrs.  James  Wyllie  and  Co.),  Mr.  S.  L.  Schuster 
(Messrs.  Schuster,  Son  and  Co.). 

'^  The  Committee  has  likewise  had  the  benefit  of  the  valuable 
advice  and  assistance  of  Mr.  J.  A.  W.  Harper,  Secretary  of  Lloyd's 
Salvage  Association,  who  had  on  behalf  of  the  Association  devoted 
much  attention  to  the  conditions  of  bills  of  lading. 

"As  convincing  proof  of  the  necessity  of  their  inquiries  and  of 
the  pressing  nature  of  the  evils  to  be  remedied  in  re-adjusting  the 
fieight  contract,  the  Committee  need  only  refer  to  a  sheet, 
published  by  Lloyd's  Salvage  Association  and  very  generally 
circulated  among  merchants,  in  which  the  exemptions  of  the  ship 
fiom  liability  in  various  contingencies  are  classified  in  a  tabular 
form.  There  was  little  difficulty  in  determining  which  of  these 
conditions  most  urgently  called  for  abolition  or  alteration,  and  the 
Committee  then  lost  no  time  in  seeking  the  co-operation  of  steam- 
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ship  owners  in  arriving  at  a  common  understanding  upon  the 
subject  A  meeting  of  the  latter  body  was  called  in  London,  and 
a  committee,  of  which  Mr.  C.  M.  Norwood,  M.P.,  was  chairman, 
was  appointed  to  concert  terms  with  the  merchants. 

**  The  two  committees  addressed  themselves  in  the  first  instance 
to  the  examination  of  the  bill  of  lading  outwards,  and  after 
prolonged  discussion  and  a  series  of  compromises  on  both  sides 
the  *  Eastern  Trade  Bill  of  Lading  Outwards  *  was  agreed  upon 
and  published  in  three  forms,  slightly  varied  to  suit  different 
voyages : — 

"  No.  I. — For  an  ordinary  voyage  to  the  East,  direct  or  trading 
at  intermediate  ports. 

"  No.  2. — ^For  a  voyage  to  India,  trading  at  Colombo,  Madras 
or  other  open  roadsteads  on  the  Malabar  or  Coromandel  coasts. 

"  No.  3. — For  a  voyage  involving  trans-shipment,  the  steamer 
not  proceeding  to  the  port  for  which  she  accepts  cargo,  such  as 
Rangoon,  Batavia  or  }apan. 

"  This  agreement  was  promptly  announced  to  merchants  in  a 
circular,  issued  by  the  Chairman  of  the  Committee,  dated  the  20th 
of  January,  1872,  appended  to  which  were  copies  of  the  revised 
forms  of  bills  of  lading.  The  new  form  came  into  immediate  use, 
and  it  affords  the  Committee  much  gratification  to  testify  that  it 
has  been  very  generally  accepted,  not  only  in  London^  but  ia 
Liverpool  and  Glasgow  also,  and  has  proved  a  useful  and  success- 
ful document  One  exception  to  its  universal  use  is  the  Liverpool 
line  of  steamers  to  the  Straits  and  China  known  as  Holf  s  line* 
The  Committee  in  their  circular  of  the  20th  of  January  recom- 
mended that,  as  far  as  practicable,  shippers  should  require  the  Eastern 
trade  bill  of  lading  to  be  used  by  any  steam  vessel  in  which  they 
engaged  to  ship  goods  vid  the  Suez  Canal.  Had  this  recommen- 
dation been  more  generally  acted  upon,  there  is  no  doubt  that  the 
managers  of  Holt's  line  would  have  ere  now  adopted  the  new- 
form  ;  but,  if  shippers  of  goods  put  it  in  their  power  by  continued 
support  of  their  steamers  to  decline  compliance  with  the  agree- 
ment accepted  by  all  other  private  steam-ship  owners  in  the 
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trade,  the  efibrts  of  the  Committee  to  benefit  merchants  by  the 
introduction  of  an  improved  system  are  so  far  frustrated.  The 
Gnninittee  believe  that  the  results  of  the  agreement  have  been 
beneficial  alike  to  shipowner  and  merchant,  and  that  the  advantages 
of  uniformity  of  system  have  not  been  too  dearly  purchased  by  the 
compromises  acceded  to.  If  shippers  entertain  the  same  view,  it 
rests  with  themselves  alone  to  necessitate  compliance  by  declining 
to  ship  in  any  line  of  steamers  where  the  Eastern  trade  bill  of 
lading  is  not  recognized. 

**  With  the  two  great  companies  controlling  the  Overland  Route, 
the  Peninsular  and  Oriental  Steam  Navigation  Company  and  the 
Messageries  ifarUimes  of  France,  no  negotiations  have  yet  been 
entered  into.  There  are  many  stipulations  in  their  respective  bills 
of  lading  which  seem  to  the  Committee  to  be  very  prejudicial  to 
the  interests  of  merchants ;  but  it  must  be  conceded  on  the  other 
hand  that  their  mail  contracts  and  the  circumstance  of  their  being 
essentially  passenger  lines  impose  special  obligations  upon  them 
and  render  stringent  conditions  more  necessary  than  in  the  case  of 
other  steamers.  At  the  same  time,  when  the  vessels  pass  through 
the  Suez  Canal,  as  is  now  very  generally  done  by  the  French  and 
occasionally  by  the  English  company,  the  Committee  see  no  good 
reason  why  a  slight  modification  of  the  Eastern  trade  bill  of  lading 
should  not  meet  all  the  exigencies  of  the  case ;  and  it  rests  with 
shippers  to  take  measures  for  bringing  about  an  alteration  in  this 
respect 

''Copies  of  the  three  forms  of  the  Eastern  trade  bill  of  lading 
outwards,  attested  by  the  chairmen  of  the  two  committees,  have 
been  deposited  in  the  custody  of  the  Committee  of  Lloyd's,  to 
serve  for  purposes  of  reference  as  the  standard  text  of  the  bill  of 
lading  agreed  upon. 

''The  Committee  regret  that,  in  the  case  of  the  bill  of  lading 
inwards,  they  are  unable  to  report  an  equally  satisfactory  result  of 
thetr  labours.  It  was  agreed  between  the  two  committees  that 
the  bill  of  lading  outwards  should  be  substantially  followed,  with 
such  verbal  alterations  as  were  required  by  the  change  of  voyage ; 
but  that  special  clauses  applicable  to  the  port  of  London  should 
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be  introduced  respecting  tht  delivery  M  cdigo  and  payment  of 
freight*  The  system  of  discharging  ships  at  Liverpool  and  else* 
where  is  very  different  and  might  require  differently  wonicd 
clauses,  which  the  trade  of  the  various  ports  interested  would  have 
to  adjust 

''It  was  soon  found  that  on  these  clauses  the  two  committees 
were  essentially  at  variance.  As  respects  the  delivery  of  cargo, 
the  difference  of  opinion  was  not  so  wide  as  to  preclude  the  hop6 
of  an  arrangement,  the  merchants  merely  desiring  to  be  protected 
against  a  surprise  by  which  their  goods  would  be  warehoused  by 
the  agents  for  the  ship,  before  they  knew  or  had  the  means  of 
knowing  of  her  arrival.  The  following  was  the  clause  proposed  by 
the  Committee  :— 

"  *  One  clear  working  day  after  the  day  on  which  the  ship 
reports  at  the  Custom  House  and  is  docked  is  to  be 
allowed  for  applications  for  delivery ;  and  if  thereafter  the 
goods  are  not  removed  without  delay  by  the  consignee, 
the  master  or  agent  is  to  be  at  liberty  to  land  and  ware- 
house the  same  or^  if  necessary,  to  dischaige  into  hired 
lighters  at  the  risk  and  expense  of  the  owners  of  the 
goods.' 

"  The  clause  finally  proposed  by  the  Shipowners'  Committee  was 
as  follows : — 

"  *  Twenty-four  hours  (Sundays  and  holidays  excepted)  after 
the  ship  reports  at  the  Custom  House  and  is  docked  are  to 
be  allowed  for  applications  for  delivery ;  and  if  thereafter 
the  goods  are  not  removed  by  the  consignee  immediately 
they  come  to  hand  in  discharging  the  ship,  the  master  or 
agent  is  to  be  at  liberty  to  land  and  warehouse  the  same 
or,  if  necessary,  to  discharge  into  hired  lighters  at  the  risk 
and  expense  of  the  owners  of  the  goods.' 

'*  As  it  is  not  customary  or  practicable  in  London  to  give  con- 
signees notice  of  the  ship's  arrival,  except  by  publication  of  her 
report  in  the  bill  of  entry  the  morning  after  it  is  made,  the  clause 
adopted  by  your  Committee  seems  decidedly  the  more  reasonable 
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of  the  two,  especially  as  the  hour  of  the  ship's  report  is  a  point 
on  which  the  consignee  of  goods  cimnot  possess  any  evidence. 
Moreover,  the  bulk  of  the  warehousing  entries  would  certainly  be 
passed  within  twenty*four  hours,  and  the  steamer's  discharge  be 
thus  very  rarely  interrupted,  while,  if  ^e  lasided  the  whole  of  her 
cargo  on  the  dock  quay,  as  is  most  usually  done^  no  interruption 
at  all  could  take  place. 

'*  On  the  more  difficult  question  as  to  the  mode  of  paying  freight 
some  explanations  are  necessary.  When  the  terms  of  the  bills  of 
lading  now  used  run  '  freight  payable  in  London,'  *  freight  payable 
on  delivery,'  or  even  *  freight  payable  as  customary,'  the  shipowners 
contend  that,  according  to  the  usage  established  by  themselves 
since  the  introduction  of  steam-vessels  into  the  trade  with  the 
East,  they  are  empowered  to  detain  the  goods  on  board  or  in  the 
dock  or  a  warehouse  of  their  own  selection,  until  the  freight  is  paid 
in  advance  of  delivery,  or,  which  is  practically  the  same  thing, 
simnkaneottsly  with  delivery.  It  will  not  be  forgotten  that  this  ia 
precisely  the  grievance  of  which  merchants  have  for  years  past 
complained,  and  to  remedy  which  was  one  of  their  principal  objects 
in  organizing  a  committee  of  their  number.  The  Shipowners' 
Committee  continue  to  maintain  the  above  position;  and  their 
chief  arguments,  for  so  doing  may  be  thus  expressed  : 

"  I.  That  pajrment  in  advance  of  delivery  is  now  the  established 
usage  of  the  trade. 

"H.  That  it  is  necessary  for  their  protection  against  the 
insolvent  or  fraudulent  consignee  of  cargo. 

''IIL  That  it  is  unreasonable  to  expect  them  to  follow  goods  to 
the  wharf  or  warehouse  appointed  by  the  consignee,  either  for  the 
purpose  of  collecting  the  freight  upon  them  or  to  ascertain  the 
conectness  of  delivery. 

•  "  IV.  That  goods  in  transit  to  the  wharf  or  at  the  wharf  may  be 
laundered  or  damaged  by  the  servants  or  agents  of  the  consignee^ 
for  which,  in  the  absence  of  distinct  proofs  the  ship  would  be  held 
liable. 

"  V.  That  a  large  proportion  of  the  freight  earned  is  expended 
in  advance  on  coals,  canal  dues  and  other  charges  peculiar  to 
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steamers,  to  which,  therefore,  immediate  returns  from  their  earn- 
ings are  essentially  necessary. 

"  VI.  That  to  defer  payment  of  the  inward  freight  for  thirty  days 
would  render  it  impossible  for  steam-ship  owners  to  carry  on  their 
business,  owing  to  the  large  increase  of  capital  which  it  would 
call  for. 

*'  To  these  arguments  the  merchants  reply  : 

^'  I.  That  the  present  usage  as  to  payment  is  of  quite  recent 
introduction,  deriving  any  validity  it  has  from  the  terms  of  bills  of 
lading  drawn  up  by  shipowners  themselves,  and  that,  so  hi  from 
being  established  by  common  consent,  it  has  been  constantly 
objected  to  by  consignees  of  goods. 

^  II.  That  the  shipowner  has  a  perfect  protection  for  his  freight 
in  what  is  known  as  the  dock  or  wharf  stop,  with  which  there  is  no 
intention  of  interfering,  and  by  which  the  warehouse-keeper  en- 
gages not  to  part  with  the  goods  to  any  one,  until  he  receives  a 
release  from  the  shipowner.  To  meet  the  rare  case  of  insolvent 
or  fraudulent  wharfingers,  the  Committee  were  quite  willing  to 
concede  that  the  shipowner  might  object  to  the  goods  being 
delivered  into  the  custody  of  any  such,  until  his  freight  was  paid. 

"  III.  That,  to  constitute  proper  delivery,  the  consignee  must 
have  the  opportunity  of  ascertaining  that  his  goods  are  according  to 
bill  of  lading,  while  the  existing  S3rstem  does  not  afford  this  oppor- 
tunity, either  on  board  ship  or  on  the  dock  quay.  The  shipowner, 
therefore,  cannot  be  absolved  from  following  the  goods  to  their 
final  destination,  as,  until  they  are  there  examined,  weighed  and 
measured,  it  is  quite  out  of  his  power  to  render  a  freight  account 

**  IV.  That  this  objection  merely  calls  for  an  improved  and  less 
hurried  method  of  taking  the  delivery  account  as  between  the  dock 
company,  who  are  the  agents  of  the  ship,  and  the  wharfingers, 
who  are  the  agents  of  the  merchants,  and  that  the  Merchants' 
Committee  would  gladly  co-operate  in  the  establishment  of  such 
an  improved  system.  Cases  of  plunder  could  then  be  traced, 
without  difficulty,  to  the  parties  guilty  of  them. 

'*  V.  &  VI.  That  it  is  no  part  of  the  merchant's  frmctions  to 
provide  capital  for  carrying  on  the  shipowner's  business,   and 
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that  in  London  there  can  be  ;no  difficulty  whatever  in  procuring 
money  on  so  excellent  a  security  as  the  assignment  of  a  steamer's 
freight  payable  in  thirty  day& 

''The  Merchants'  Committee  have  likewise  to  point  out  that,  as 
a  matter  of  &ct,  the  larger  portion  of  a  steamer's  freight  is 
voluntarily  paid  before  her  discharge,  in  order  that  the  merchant 
may  obtain  possession  of  the  freight  release,  especially  in  the 
common  case  of  goods  sold  to  arrive.  They  object,  however,  to 
being  compelled  to  pay  upon  the  shipowner's  estimate  of  what 
the  freight  may  eventually  amount  to,  and  before  he  has  completed 
his  share  of  the  contract  by  the  delivery  of  the  goods.  The 
temi  of  thirty  days  has  been  fixed  as  the  lowest  average  period  in 
which  the  landing  account  of  an  ordinary  cargo  can  be  looked 
for,  there  being  no  desire  on  the  part  of  the  Committee  to  delay 
payment  longer  than  may  be  requisite  to  ascertain  the  precise 
amount  of  freight  and  the'  claims,  if  any,  against  the  steamer  for 
short  delivery,  ship  damage  or  other  default 

''Upon  this  divergence  of  views  the  negotiation  between  the 
two  committees  has  been  broken  o&  The  only  concession 
proposed  by  the  Shipowners*  Committee  has  been  that  delivery 
should  be  made  on  pre-payment  of  four-fifths  of  the  estimated 
freight  instead  of  the  whole.  This  suggestion,  however,  seemed 
to  your  Committee  to  be  just  as  objectionable  in  principle  and 
inconvenient  in  practice  as  the  existing  system,  and  it  was  not 
seriously  discussed  They  subjoin  the  clause  as  they  have 
drafted  it  :— 

**  'Freight  for  the  said  goods  at  and  after  the  rate  of 
per  ton  of  delivered  is  to  be  paid  subsequent  to 

the  landing  thereof  by  cash  in  London  not  later  than  thirty 
days  after  the  ship's  reporting  at  the  Custom  House,  or 
upon  any  earlier  day  on  which  a  freight  release  may  be 
required  and  received  by  the  consignee; ' 
while  the  wording  proposed  by  the  shipowners  is  as  follows : — 
''*  Freight  for  the  said  goods  at  and  after  the  rate  of 
per  ton,  is  to  be  paid  by  cash  in  London,  when  the  ship 
is  ready  to  discharge.' 
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"  The  Shipowners'-  Conunittee  likewise  sought]  to  re-introduce 
into  the  bill  of  lading  inwards  the  exemption  for  damage  by 
vermin,  which  by  mutual  consent  had  been  expunged  from  the 
bill  of  lading  outwards.  They  further  proposed  for  your 
Committee's  adoption  the  following  clause : — 

"  *  The  bill  of  lading  duly  indorsed  is  to  be  delivered  to  the 
agent  on  demand  after  arrival,  in  exchange  for  the  master's 
copy  and  an  order  for  the  delivery  of  the  goods.' 

"  On  this  latter  it  will  be  sufficient  to  observe  that  your  Com* 
mittee  obtamed  a  legal  opinion,  which  was  to  the  effect  that  the 
shipowner  had  no  right  to  require  the  surrender  of  an  indorsed 
or  cancelled  bill  of  lading,  until  he  had  completed  delivery  of  the 
goods  comprised  in  it 

.  '^  The  Committee,  having  devoted  much  care  to  the  drafting  of 
the  bm  of  lading  herewith,  styled  the  *  Eastern  Trade  Bill  of 
Lading  Inwards,  No.  4,'  recommend  it  for  adoption  by  merchants 
trading  to  the  East  and  would  urge  them  to  use  their  best  efforts 
through  their  correspondents  abroad  to  have  it  recognized  and 
brought  into  use  at  the  ports  of  shipment,  declining,  so  far  as  may 
prove  practicable,  to  allow  their  goods  to  be  shipped  by  steamers 
the  owners  of  which  continue  to  enforce  the  use  of  the  old  forms. 

**  In  the  Committee's  circular  of  the  20th  of  January  it  was 
recommended  that,  to  ensure  the  benefit  of  a  complete  protection 
to  sea  risks,  the  policies  taken  out  on  voyages  by  steamer  vid  the 
Suez  Canal  should  cover  the  merchandise  'in  terms  of  the 
Eastern  Trade  Bill  of  Lading.'  When  this  recommendation 
was  brought  before  underwriters,  the  clause  suggested  was  at 
once  objected  to  as  imposing  upon  them  new  and  undefined 
liabilities.  A  meeting  was  held  at  Lloyd's  on  the  2  ist  of  February^ 
which  resulted  in  the  appointment  of  a  committee,  representing 
both  the  insurance  companies  and  private  underwriters,  to 
consider  the  question  further  and,  if  possible,  to  come  to  an 
agreement  respecting  it  With  this  committee  the  subject  has 
been  very  fully  considered  and  discussed  by  your  Committee. 
The  intention  of  your  Committee  in  their  original  recommendation 
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was  sufficiently  evident  from  their  expressing  their  object  to  be 
the  more  complete  protection  of  the  sea  risks  to  which  the  bill 
of  lading  related ;  but  they  are  quite  willing  to  admit  that  the 
language  proposed  for  the  clause  was  too  wide  and  vague  in  its 
terms  and  might  have  been  interpreted  as  involving  underwriters 
in  some  of  the  liabilities  fh)m  which  shipowners  had  by  the  revised 
bill  of  lading  been  speciaUy  exempted     In  order  to  draft  a 
clause  more  exact  in  its  wording,  the  first  matter  to  be  determined 
uras  the  precise  meaning  attached,  both  by  the  assurers  and  the 
assured,  to  the  risks  covered  by  a  policy  on  goods  which  had 
been  shipped  under  the  Eastern  Trade  Bill  of  Lading.     On  this 
point  the  Committee  are  happy  to  state  that  they  have  arrived  at 
a  satisfactory  understanding  with  the  underwriters'  committee, 
of  which  the  following  in  an  abstract : — 
"  The  imderwriter's  risk  on  the  voyage  named,  calling  at  the 
intermediate  ports  named,  is  to  include  : — 
*'  Coaling  at  other  intermediate  ports  not  named. 
**  Taking  in  and  discharging  cargo  while  so  coaling. 
"Sailing  with  or  without  pilots. 
*  "  Towing  and  assisting  vessels  in  all  situations  of  distress. 
*'  Loss  or  damage  arising  from  the  machinery  or  boilers. 
'^  Dangers  and  accidents  arising  from  the  navigation  of 

the  Suez  Canal. 
"  Any  act,  neglect  or  default  whatsoever  of  pilots,  master 
or  crew  in  the  management  or  navigation  of  the  ship, 
provided  the  expression  '  management  of  the  ship ' 
shall  not  be  held  to  include  any  act  connected  with 
the  stowage  or  other  dealing  with  the  cargo  of  the  ship 
not  arising  out  of  a  sea  peril — 
'*  In  addition  to  all  risks  comprehended'  and  provided  for 
in  the  body  of  this  policy. 
'*The  underwriter  is  not  to  be  liable  for  acts  or  default  of  the 
shipper  unconnected  with  sea  perils,  such  as  insufficient 
packing,  incorrect  marking,  improper  description,  absence 
of  declaration  for  inflammable  or  dangerous  goods,  or  in- 
sufficient declaration  of  value  for  specie  and  valuables. 
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"  The  underwriter,  however,  is  to  be  liable  as  heretofore  for 
the  consequences  of  sea  damage  or  sea  perils  of  any  kind, 
such  as  leakage,  breakage,  sweat,  rust,  decay,  when  trace- 
able to  that  origin,  but  not  otherwise.  Damage  by  coal 
dust,  when  not  mixed  up  with  damage  by  sea  water,  is  to  be 
borne  by  the  merchant. 

^'  In  case  of  the  goods  being  placed  in  quarantine  depot  afloat 
or  ashore  previous  to  the  final  delivery  to  the  consignee,  the 
underwriters'  risk  will  continue  until  such  final  delivery 
and  will  cover  risk  of  boats  to  and  from  such  depot 

"In  case  of  blockade  the  underwriters  are  understood  to 
cover  the  voyage  to  the  port  of  discharge  selected  by  the 
captain  as  fuUy  and  effectually  as  to  the  port  of  discharge 
named  in  the  policy,  their  liability  ending  with  the  landing 
of  the  goods  at  the  former  destination. 

"Should  the  voyage  be  extended  beyond  the  destination 
named  in  the  policy,  as  when  the  goods  cannot  be  found 
or  from  stress  of  weather  cannot  be  landed,  the  under- 
writers are  to  be  entitled  to  receive  additional  premium  for 
the  extra  risk  incurred. 

It  was  agreed  that  it  was  unnecessary  to  embody  the  whole  of  this 
understanding  in  the  policy,  as  most  of  it  is  universally  accepted 
by  underwriters.  It  is  true  that  the  legal  construction  of  a  policy 
of  insurance  would  not  go  beyond  its  expressed  conditions ;  but 
after  a  recorded  declaration  of  the  meaning  attached  to  it  by 
the  representatives  of  both  merchants  and  underwriters,  it  need 
hardly  be  feared  that  the  latter  would  contest  a  claim  which 
clearly  fell  within  the  scope  of  the  declaration.  The  efforts  of  the 
two  committees  were  therefore  directed  to  framing  a  clause  which 
should  embody  such  conditions  of  the  bill  of  lading  as  were  not 
sufficiently  protected  by  the  ordinary  practice  of  underwriters, 
and  especially  a  deviation  clause  which  would  cover  the  devia- 
tion permitted  in  the  bill  of  lading  for  coaling  purposes,  for 
towing  vessels  in  distress  and  for  proceeding  to  another  port 
in  case  of  blockade.  The  following  is  the  cUuse  that  has  been 
agreed  upon  by  the  two  committees,  to  be  printed  on  a  slip  and 


(     "9     ) 

attached  to  the  margin  of  the  policy,  when  so  required  by  the 
assnred : — 

''The  goods  hereby  msured  being  shipped  under  the  Eastern 
Trade  Bill  of  Lading  No.  ,  it  is  agreed  that  the  terms  of 

this  policy  shall  apply  to  the  following  sea  perils  therein  referred 
to,  in  addition  to  such  risks  as  are  already  hereby  covered  : — 

"  I.  All  deviation  of  voyage  provided  for  in  the  said  bill  of 
lading,  with  any  risk  of  land  carriage  incidental  to  the 
voyage. 

"  2.  Sailing  with  or  without  pilots ;  and  any  act,  neglect  or 
de&ult  whatsoever  of  pilots,  master  or  crew  in  the 
management  or  navigation  of  the  ship,  improper  stowage 
excepted 

'*  3.  All  risks  attending  the  goods  by  reason  of  their  discharge 
into,  retention  at,  and  delivery  from  any  quarantine  depot 
afloat  or  ashore. 

''4.  In  case  of  the  goods  being  carried  on  to  a  more  distant 
port  through  stress  of  weather,  or  because  they  cannot  be 
found,  the  marine  risk  of  the  additional  voyage,  as  well  as 
of  the  return  voyage  to  their  destined  port,  the  assured 
agreeing  to  pay  for  such  extra  risk  such  premium  as  may 
be  agreed  upon. 

''The  attention  of  your  Committee  has  been  directed  to  a 
discussion,  originated  in  the  Times  newspaper,  as  to  the  risk  of 
fire  on  the  dock  quays,  when  cargo  is  landed  there  by  the  ship 
before  its  final  delivery  to  the  consignee.  It  seems  very  doubtful 
whether  a  claim  for  loss  so  caused  would  attach  under  the 
marine  policy,  the  obligations  of  which  are  discharged  when  the 
goods  'are  safely  landed.'  It  has  even  been  doubted  whether  a 
policy  'including  risk  of  boats,'  would  cover  the  lighterage  to  a 
wharf,  after  the  vessel  had  been  docked,  and  the  goods  placed  in 
the  first  instance  on  the  quay.  The  only  sufficient  remedy  is  to 
introduce  a  special  clause  into  policies  on  goods  destined  for 
London,  whether  issued  at  home  or  abroad,  to  the  effect  that  the 
goods  are  covered,  if  landed  in  transit  for  delivery  to  the  consignee, 
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or  while  being  conveyed  by  boats  or  craft  to  his  warehouse. 
This,  of  course,  would  have  to  be  a  matter  of  special  agreement 
in  each  case. 

"  It  is  only  requisite  to  add  that  the  Committee  is  now  dissolved, 
as  its  functions  terminate  with  the  issue  of  this  report" 

Mr.  Jencken  then  moved  : 

''  That  a  Committee  be  appointed  to  consider  the  question 
submitted  by  Mr.  Reinhold  on  behalf  of  the  Chamber 
of  Commerce  of  Calcutta,  regarding  bills  of  lading  for 
steamships  passing  through  the  Suez  Canal,  and  that  such 
Committee  be  empowered  and  instructed  to  act  in  concert 
with  the  existing  Committee  of  the  General  Shipowners' 
Society ;  the  Executive  Council  to  nominate  the  members 
of  the  Committee  and  to  add  to  their  number  from  time 
to  time  as  they  shall  think  fit" 

This  motion  was  seconded  by  Mr,  H.  J.  Atkinson,  Chairman 
of  the  Hull  Chamber  of  Shipping,  and  was  carried. 

Affreightment, 

A  paper  on  ^  An  International  Law  of  Affreightment "  was  read 
by  Dr.  K  E.  Wendt,  of  London : 

"  In  order  to  open  the  discussion  upon  the  very  important 
subject  of  the  establishment  of  an  International  Law  of  Affreight- 
ment, I  have  been  requested  by  the  Executive  Council  of  this 
Association  to  report  to  you  the  steps  hitherto  taken  with  the 
same  object. 

*'  It  was  at  the  suggestion  of  M.  T.  C.  Engels  and  M.  K  Van 
Peborgh,  of  Antwerp,  the  two  delegates  of  the  Belgian  Government 
to  the  different  International  General  Average  Congresses  sum- 
moned under  the  auspices  of  the  National  Association  for  the 
Promotion  of  Social  Science,  that  attention  was  called  to  the 
necessity  of  adding  to  a  uniform  law  of  general  average  some 
uniform  rules  concerning  freight^  because,  as  very  correctly  stated 
in  M.  Van  Peborgh's  memorandum,  dated   August,  1864,    *a 
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Qnifoim  system  of  general  average  cannot  be  put  into  practice, 
unless  there  is  an  international  agreement  on  the  freight  to  be 
paid  in  cases  of  condemnation  of  the  vessel,  cargo  forwarded  by 
another  vessel,  cargo  sold  at  an  intermediate  port  &c' 

"Although  the  subject  was  mooted  during  the  deliberations  at 
the  following  (third)  International  General  Average  Congress,  at 
York,  in  September  of  the  same  year^  it  was  there  and  then  found 
impossible  to  include  the  freight  topic  in  the  general  discussion, 
and  an  understanding  was  arrived  at  that  proper  invitations 
should  be  issued  for  a  special  meeting  of  delegates  to  deliberate 
on  the  question  of  an  International  Law  of  Afireightment  during 
the  following  year. 

^  Thereupon  a  Conference  took  place  at  Sheffield,  on  the  5  th 
of  October,  1865,  our  present  Right  Honourable  President,  Sir 
Robert  Phillimore,  then  Her  Majesty's  Advocate-General,  in  the 
chair.  This  was  attended  by  delegates  from  Lloyd's  Salvage  As- 
sociation, the  Sunderland  Shipowners'  Association,  the  Chambers 
of  Commerce  of  Liverpool,  Bristol,  Gloucester  and  Antwerp  and 
other  gentlemen  interested  in  the  subject 

"  It  ought  to  be  mentioned  that,  although  the  meeting  was  not 
so  largely  attended  as  the  General  Average  Congresses  at  Glasgow, 
London  and  York,  the  interest  in  the  subject  was  thoroughly 
evinced  by  opinions  received  from  Chambers  of  Commerce  and 
other  representative  bodies  of  Bremen,  Dundee,  Hull,  Greenock, 
Leith,  Tynemouth,  Paris,  Riga  &c. 

'*The  whole  subject  naturally  resolves  itself  into  the  considera- 
tion of  the  following  three  questions,  viz. : 

(a)  The  allowance  of /r<;  ra/d  freight ; 

(d)  The  duty  of  the  shipowner  to  forward  the  cargo  by  another 

vessel,  when  his  own  is  rendered  un  seaworthy ;  and 
(c)  The  shipowner's  lien  for  freight  on  the  cargo. 

"I  propose  to  state  as  succinctly  as  possible  the  arguments 
upon  which  the  decisions  on  these  points  were  arrived  at 

"  L  It  is  unfortunately  too  true  that  the  practice  to  allow /r^ 
ratd  freight  has  been  the  source  of  many  acts  of  iniquity  and 
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injustice,  which  I  am  afraid  can  only  be  avoided  by  abolishing  the 
system  oipro  raid  freight  altogether. 

"  The  freight,  being  the  amount  paid  for  the  carriage  of  goods 
from  a  certain  port  of  loading  to  a  certain  port  of  discharge,  as 
stipulated  in  the  bill  of  lading,  cannot  possibly  be  due,  if  these 
services  are  not  performed  ;  and  here  it  should  not  be  overlooked 
that  the  clause  excepting  the  perils  of  the  sea  does  not  give  the 
shipowner  a  claim  to  payment  for  unperformed  services,  but 
merely  relieves  him  from  a  liability,  which  he  would  otherwise 
incur,  to  damages  for  non-fulfilment  of  his  contract 

*'  Should  the  vessel  put  into  a  port  of  distress,  one  of  two  things 
will  happen :  either  the  shipowner  forwards  the  goods  to  their 
port  of  destination,  or  he  does  not ;  if  he  does — and  if  he  sees  that 
it  is  to  his  advantage,  he  will  do  it — ^he  earns  the  whole  of  the 
freight ;  if  he  does  not,  the  shipowner  has  placed  the  cargo  owner 
in  a  worse  position  than  he  was  in  at  the  conmiencement  of  the 
voyage,  and  surely  for  such  disservice  no  remuneration  can 
possibly  be  due. 

'^  I  imagine  that  these  contentions  would  be  generally  approved 
of,  if  not  complicated  by  two  considerations. 

''  In  the  first  instance,  it  may  so  happen  that  the  forwarding  of 
the  goods  to  the  original  port  of  destmation  would  require  a 
higher  freight  than  the  contracted  one,  and  that  the  goods  can  be 
sold  at  the  port  of  distress  on  more  advantageous  terms  than  at 
the  original  port  of  destinatioiL  Clearly  the  shipowner  has  no 
interest  in  such  a  result ;  for,  although  it  is  possible  that  in  the 
port  of  distress  the  goods  may  be  sold  for  more  than  at  their 
original  destination,  it  is  more  probable  that  they  will  sell  for 
considerably  less,  and,  as  in  the  latter  case  the  shipowner  would 
never  be  prepared  to  make  good  to  the  cargo  owner  any  propor- 
tion of  such  loss,  it  is  evident  that  in  the  former  case  he  ought  not 
to  derive  any  benefit,  should  the  sale  turn  out  to  the  cargo  owner's 
profit 

"  These  considerations  brought  the  Sheffield  Conference  to  the 
conclusion  that,  if  the  ship  be  condemned  as  unseaworthy,  and 
the  cargo  owner  be  compelled  to  take  over  his  goods  short  of  the 
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original  port  of  destination,  the  shipowner  could  have  no  claim  for 
any  remuneration,  and  it  was  consequently  decided  to  abolish  the 
system  xApro  raid  freight  altogether. 

"  If  goods  are  sold  at  a  port  of  distress,  because  they  are  unfit 
for  resbipment,  and  not  because  the  ship  is  unfit  to  carry  them, 
the  shipowner  should  bear  the  loss  of  his  freight  and  the  cargo 
owner  the  damage  on  the  goods. 

^  The  question  not  unnaturally  arose  whether  the  abolishing  of 
the  fro  raid  freight  system  would  not  tempt  an  unscrupulous 
shipmaster  to  reload  and  carry  on  damaged  goods  which  are 
really  unfit  for  shipment  for  the  purpose  of  securing  the  freight, 
but  this  was  balanced  by  the  consideration  that  the  old  system  of 
pro  raid  freight  was  a  temptation  to  sell  goods  which  were  not  to 
any  serious  extent  damaged,  in  order  to  secure  the  freight  out  of 
the  proceeds. 

"IL  The  maritime  adventure  not  being  terminated  until  the 
goods  arrive  at  their  original  port  of  destination,  the  shipmaster  is 
in  duty  bound  to  protect,  in  the  capacity  of  agent  for  the  absent 
cargo  owner,  the  latter's  interest  so  far  as  to  see  the  goods  for- 
warded by  another  vessel,  when  his  own  is  rendered  unseaworthy, 
and  the  circumstances  of  the  case  allow  it  as  prudent  and 
practicable. 

'*  It  is  evident  that,  unless  the  master  undertakes  an  agency  of 
that  sort  for  the  cargo  owner,  the  latter  would  have  to  accompany 
his  goods,  either  personally  or  by  supercargo,  and  the  practice  oi 
former  ages  would  have  to  be  revived  with  its  inconveniences  and 
expenses,  and  it  is  in  order  to  avoid  all  these  that  the  parties  to 
the  maritime  adventures  of  the  present  day  assume  that  the 
master  has  an  implied  agency  for  the  cargo  owner  under  the 
circumstances  above  stated. 

"Equity  requires  in  return  that  the  master  should  not  be  a 
loser  through  the  consequences  of  such  implied  agency,  and,  if  he 
cannot  forward  the  cargo  owner's  goods  at  or  under  the  freight 
originally  stipulated,  that  is,  if  he  has  to  pay  for  such  operation 
any  higher « freight,  such  excess  is,  in  addition  to  the  original 
freight,  to  be  borne  by  the  cargo  owner. 
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"  III.  On  the  same  principle,  that  on  entering  into  an  agreement 
for  a  maritime  adventure  the  shipowner  binds  his  vessel  for  the 
due  performance  of  the  contract  to  cany  certain  goods  to  a 
certain  port  of  destination,  the  cargo  owner  binds  the  value  of 
his  goods  for  the  obligations  devolving  upon  him  in  return,  that 
is,  to  pay  what  is  due  for  the  carriage  of  such  goods. 

*^  And,  in  order  to  avoid  any  difficulties  in  case  of  differences 
between  the  ship  and  the  cargo  owner,  the  law  gives  a  lien  on 
either  ship  or  goods,  as  the  case  may  be,  for  the  performance  of 
the  respective  obligations,  which  lien  is  to  be  enforced  by  means 
of  very  suitable  regulations,  executed  in  different  countries  ac- 
cording to  their  respective  legal  forms  of  procedure. 

"  With  these  introductory  remarks  I  may  now  at  once  state 
that  the  following  prq/et  de  lot  was  adopted  at  the  Sheffield 
Conference,  viz. : — 

"  I. — ^To  establish  as  a  general  rule  that  freight  should  not  be 
due  until  the  voyage  be  accomplished,  i.e.,  until  delivery  of  the 
cargo  at  the  port  of  destination,  except  where  a  special  agreement 
is  made  to  the  contraiy. 

"  II. — If  in  the  course  of  the  voyage  the  ship,  in  consequence 
of  the  perils  of  the  sea,  and  not  through  any  default  on  the  part 
of  the  captain  or  owner,  has  become  unseaworthy  and  not  in  a 
state  to  accomplish  her  voyage,  the  captain  shall  act  as  the  agent 
of  all  concerned  and,  if  prudent  and  practicable,  shall  forward 
the  cargo  to  its  destination  by  some  other  vessel  or  vessels,  and 
in  this  case  he  shall,  upon  delivery,  have  a  claim  for  the  whole  of 
the  freight  due  under  the  original  charterparty  (or  bill  of  lading), 
although  in  consequence  of  the  cargo  having  been  forwarded  the 
goods  have  been  transported  at  a  lower  freight  But  the  captain 
of  the  original  vessel  is  liable  for  the  forwarding  freight 

"If,  on  the  contrary,  the  forwarding  freight  is  equal  to  or 
greater  than  the  original  freight,  the  captain  can  claim  no  freight, 
but  the  owner  of  the  cargo  will  be  liable  for  the  whole  of  the 
forwarding  freight 

"  If  the  captain  does  not  forward  the  cargo,  he  has  not  any 
claim  for  freight. 
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^The  system  dipro  ratd  frdght  is  entirely  abolished. 

"III. — If  the  owner  of  the  cargo  or  any  part  of  it  wish  to. 
withdraw  it  before  the  termination  of  the  voyage,  in  spite  of  the 
offer  of  the  captain  to  forward  it  to  its  destination,  such  owner, 
upon  taking  delivery  at  an  intermediate  port  or  place,  shall  be 
liable  for  freight  for  the  whole  voyage  and  shall  give  good  and 
sufficient  bail  for  any  general  average,  salvage  or  other  expenses 
which  may  attach  to  the  same. 

"  IV. — No  freight  is  due  upon  goods  jettisoned  or  sacrificed  for 
the  common  benefit  or  for  those  sold  to  raise  the  necessary  funds 
for  defraying  expenses  incurred  for  the  common  benefit ;  but  the 
owner  has  a  claim  to  general  average  for  all  loss  of  freight  caused 
by  such  sacrifice. 

•*  V. — No  freight  is  due  upon  goods  lost  by  perils  of  the  sea, 
nor  for  those  taken  by  a  public  enemy  or  by  pirates. 

'^  Nor  upon  any  goods  sold  or  destroyed,  in  consequence  of  perils 
of  the  sea,  in  any  port  or  place  other  than  the  port  of  destination. 

"VI. — If  the  captain  save  the  goods  from  shipwreck,  or  if  he  ' 
recapture  them  from  the  enemy  or  from  pirates,  and  if,  being  in 
a  state  to  be  transported  to  their  destination,  he  delivers  them, 
then  he  shall  be  entitled  to  the  whole  freight;  if  not,  he  shall  be 
entitled  to  none,  but  without  prejudice  to  his  claim  for  wages  and 
expenses,  while  engaged  in  recovering  the  goods. 

"  VII. — The  total  freight  is  due  upon  delivery  of  the  cargo  at 
the  port  of  destination,  although  diminished  or  deteriorated  by 
perils  of  the  sea,  if  the  consignee  takes  delivery,  and  in  this  case 
the  consignee  is  bound  to  take  delivery  of  all  consigned  to  him 
by  the  same  bill  of  lading  or,  when  goods  are  in  bulk,  by  the 
same  ship.  If  the  consignee  will  not  take  delivery,  the  captain, 
after  due  authorization,  may  sell  such  goods  to  pay  his  freight 
and  for  any  deficiency  has  recoturse  against  the  consignee  or 
shipper,  except  there  be  an  express  stipulation  to  the  contrary. 
But  in  no  case  shall  the  captain  be  entitled  to  receive  on  a  cargo 
deteriorated  during  the  voyage  a  larger  amount  of  fireight  than  he 
would  have  received,  if  the  cargo  had  been  delivered  in  the  same 
state  in  which  it  was  shipped. 
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"  VIII. — Advance  on  account  of  freight  is  always  liable  to  be 
refunded  in  all  cases  involving  non-payment  of  freight,  except 
where  it  is  stipulated  to  the  contrary. 

"  IX. — ^The  owner  shall  have  an  absolute  lien  on  the  cargo  for 
the  freight  and  dead  freight 

"  X. — The  contribution  of  the  freight  to  general  average  shall 
be  regulated  according  to  the  first  paragraph  of  Article  X.  of  the 
York  Rules. 

"  The  following  is  the  article  alluded  to  : 

"  *  Rule  X. — The  contribution  to  a  general  average  shall  be 
made  upon  the  actual  values  of  the  property  at  the  termination  of 
the  adventure,  to  which  shall  be  added  the  amount  made  good  as 
general  average  for  property  sacrificed;  deduction  being  made 
from  the  shipowners'  freight  and  passage  money  at  risk  of  2-5ths  of 
such  fireight  in  lieu  of  crew's  wages,  port  charges  and  all  other 
deductions ;  deduction  being  also  made  from  the  value  of  the 
property  of  all  charges  incurred  in  respect  thereof  subsequently 
to  the  arising  of  the  claim  to  general  average.' 

''  It  was  naturally  at  that  time  foreseen  that,  as  soon  as  the 
attempts  to  bring  any  International  General  Average  Rules  into 
practical  operation  had  been  successful,  the  consideration  of  an 
International  Law  of  Affreightment  would  have  to  be  taken  in 
hand,  and  in  this  supposition  we  have  not  been  mistaken. 

*'The  Executive  Council  of  this  Association  will  be  glad,  il 
the  gentlemen  who  take  an  interest  in  this  subject  will  form  or 
appoint  a  committee  for  the  purpose  of  considering  the  Sheffield 
proposals  and  reporting  at  the  next  meeting  the  result  of  their 
deliberations,  with  a  view  to  the  establishment  of  an  International 
Law  of  Aflfreightment" 

Dr.  E.  N.  Rahusen  of  Amsterdam,  Counsel  to  the  Neder- 
landsche  Handelsmcuitschappijy  expressed  his  concurrence  in  the 
views  enunciated  by  Dr.  K  E.  Wendt  and  spoke  in  support  of 
his  suggestion,  to  which,  after  listening  to  some  observations  firom 
Mr.  Manley  Hopkins  and  Mr.  J.  E.  C.  Munro,  of  London,  and 
from  the  learned  chairman,  the  Conference  acceded,  it  being 
determined  to  leave  the  selection  of  the  members  of  the 
committee  to  the  Executive  Council. 
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Merchant  Ships'  Protests  and  Ships'  Logs. 

This  was  followed  by  the  reading  of  a  paper  upon  '*  Merchant 
Ships'  Protests  and  Ships'  Logs,"  likewise  by  Dr.  K  K  Wendt  : 

^'  Having  in  the  pursuit  of  my  profession  had  frequent  oppor- 
tunities of  becoming  acquainted  with  the  modus  operandi  in 
keeping  the  log-books  on  board  of  merchant  ships  and  with  the 
manner  in  which  ships'  protests  are  extended,  it  has  been  my 
duty,  in  the  interest  of  my  clients,  to  call  the  attention  of  Her 
Majesty's  Government  and  of  the  Chambers  of  Commerce  and 
Shipping  in  this  country  to  the  necessity  of  making  alterations  in 
the  enactments  relating  to  these  two  important  and,  as  I  shall 
shortly  show,  intimately  connected  subjects. 

"For  this  reason  I  have  been  requested  by  the  Executive 
Council  of  this  Association  to  report  on  the  state  of  the  law 
relating  to  these  subjects  and  as  to  the  steps  which  it  is  desirable 
to  take  for  obtaining  the  necessary  alterations  in  it 

"  The  log-book  on  board  of  merchant  ships  has  been  intended 
from  time  immemorial  to  be  used  for  the  record  of  the  daily 
occurrences  during  the  vo3rage.  Everything  of  any  imaginable 
interest  to  the  ship,  its  crew,  passengers  or  cargo  was  to  be  care- 
fully and  truthfully  recorded  in  it,  commencing  with  the  wind  and 
weather  in  their  minutest  details,  the  course  steered,  the  changes 
of  die  tide  and  the  meetings  with  other  vessels  and  ending  with 
any  births  or  deaths  or  other  matters  concerning  the  well-being  of 
crew  or  passengers.  Of  course,  among  other  entries,  particular 
reports  re!^)ecting  the  loading  and  discharging  of  the  caigo  and 
any  accidents  happening  during  the  voyage  were  to  be  made.  In 
short,  these  log-books,  when  properly  verified  by  the  signatures  of 
the  master,  the  mate  and,  according  to  some  legislations,  of  one 
or  more  of  the  crew,  were  intended  to,  and  did,  obtain  all  credence 
as  public  and  official  documents. 

'*  Unfortunately,  the  Merchant  Shipping  Act  of  1854,  which  in 
many  other  respects  cannot  be  too  much  praised,  contained  in 
section  280  an  innovation  which,  so  far  as  I  am  advised,  has  not 
been  copied  by  any  other  nation.  I  refer  to  the  introduction  of 
what  is  there  called  an  '  official  log-book,'  a  second  independent 
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log-book  invented  for  the  purpose  of  being  used  for  the  entry  of 
certain  particular  facts  and  proceedings  and  with  the  object  that  a 
copy  be  transmitted  at  the  end  of  each  voyage  to  the  shipping 
master  at  the  final  port  of  destinatioiL 

'*  Now,  with  a  view  to  rendering  more  manifest  the  objection 
there  is  to  this  second  log-book,  I  think  I  cannot  do  better  than 
reproduce  the  words  I  used  in  my  observations  addressed  to  the 
Board  of  Trade  in  December,  1866,  on  this  section  (reprinted  in 
the  second  edition  of  my  *  Papers  on  Maritime  Legislation,'  page 
58),  which  ran  thus : — 

**  ^  I  think  it  is  a  dangerous  proceeding  to  allow  more  than  one 
'log   recognized  by  law  on  board  of  any   vessel     The   most 

*  efficient  manner  to  deal  with  the  matter  would  be  to  follow  the 

*  course  adopted  by  most  of  the  principal  Continental  Govem- 
^  ments,  where  the  ship's  log  is  only  legal,  if  it  is  kept  in  a  book 

*  numbered  and  sealed  officially  and  in  a  form  prescribed  by  law ; 

*  such  log  at  the  termination  of  the  voyage  to  be  acted  upon  as 

*  now  prescribed  as  to  the  official  log/ 

"  And  after  a  citation  of  section  284  of  the  same  Act : — 
'*  *  284.     The  following  offences  with  regard  to  official  log-books 
shall  be  punishable  as  hereafter  mentioned  (that  is  to  say)  ; 

*  I.  If  in  any  case  an  official  log-book  is  not  kept  in  the 

*  manner  hereby  required,  or  if  any  entry  hereby  directed 

*  to  be  made  in  any  such  log-book  is  not  made  at  the  time 
'  and  in  the  manner  hereby  directed,  the  master  shall  for 

*  each  such  offence  incur  the  specific  penalty  herein  men- 

*  tioned  in  respect  thereof,  or,  where  there  is  no  such 

*  specific  penalty,  a  penalty  not  exceeding  five  pounds. 

*  2.  Every  person  who  makes,  or  procures  to  be  made,  or 

'  assists  in  making,  any  entry  in  any  official  log-book  in 

*  respect  of  any  occurrence  happening  previously  to  the 
'  arrival  of  the  ship  at  her  final  port  of  discharge  more  than 
'  twenty-four  hours  after  such  arrival  shall  for  each  such 
'  offence  incur  a  penalty  not  exceeding  thirty  poimds. 

*  3.  Every    person   who  wilfiilly  destroys,   or  mutilates  or 

*  renders  illegible,  any  entry  in  any  official  log-book,  or  who 
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•wilfully  makes,  or  procures  to  be  made  or  assists  in 
*  making,  any  false  or  fraudulent  entry  or  omission  in  any 
'such  log-book,  shall  for  each  such  offence  be  deemed 
'  guilty  of  a  misdemeanour  ' — 

"I    concluded    my  observations  on  this  enactment  with    the 

following  words : — 
***As  the  concocting  of  averages  and  the  consequent  fmuds 

'upon  owners  and  underwriters  are  only  possible  by  keeping 

*  double  logs  or  by  making  subsequent  entries  in  the  official  log, 
'  and  as  these  frauds  have  lately  augmented  in  a  fearful  degree,  it 
*is  absolutely  necessary  to  increase  the  punishments  for  such 
'  offences  in  a  suitable  manner,  and  it  ought  to  be  enacted : 

" '  (2)  That  the  offences  here  designated  shall  be  punished  as 
'  misdemeanours,  and — 
" '  (3)  '^^t  the  offences  here  designated  shall  be  punished  as 

*  felonies. 

"  *  I  would  most  earnestly  recommend  to  use  this  opportunity  of 
'  making  such  enactments  that  the  loose  and  inefficient  manner  of 
'  extending  ships'  protests  will  be  put  an  end  to. 

"  *  Every  ship's  protest  ought  to  be  drawn  up  in  such  a  manner 
<  that  it  is  apparent  on  the  face  of  the  document  which  part  is  the 
'  real  copy  or  extract  of  the  ofRcial  log,  and  which  are  the 
'additions  afterwards  thought  of;  for,  as  sailors  will  sign  and 
'  swear  to  almost  anything  that  is  laid  before  them,  and  as  in  my 

*  own  experience  ships'  protests  have  been  issued  and  executed  in 
'  the  most  formal  manner,  but  containing  facts  entirely  false,  it  is 
'  evident  that  the  general  public  engaged  in  mercantile  adventures, 
'being  entirely  dependent  on  the  truth  of  such  documents,  have  a 
'  right  to  expect  that^'all  regulations  with  regard  thereto  shall  be 
'  framed  so  carefully  as  to  render  such  irregularities  next  to  im- 
'  possible.' 

"  It  will  be  also  seen  that  I  at  the  same  time  called  the  atten- 
tion of  the  public  authorities  to  the  necessity  of  altering  the  pro- 
ceedings with  regard  to  the  extension  of  ships'  protests,  a  subject 
which  is  so  closely  connected  with  the  law  relating  to  ships'  logs 
that  it  cannot  be  separated  from  it 
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"  Since  then  the  attention  of  the  Board  of  Trade  has  been 
twice  called  to  this  subject 

"  First  (as  will  be  seen  by  the  return  to  an  order  of  the  House 
of  Commons,  dated  the  15th  of  May,  1876,  for  copies  of  letters 
and  correspondence  between  the  Board  of  Trade  and  others  on 
the  subject  of  sea  protests)  by  the  Secretary  of  Lloyd's,  who, 
addressing  the  Board  of  Trade  on  the  6th  of  December,  1875, 
called  their  attention  tp  the  very  unsatisfactory  manner  in  which 
sea  protests  were  prepared  and  drew  up  the  following  five  objec- 
tions to  the  present  plan  of  extending  protests  by  a  notary,  viz. : 

'^ '  I.  That  it  may  be  made  at  any  time  after  the  arrival  of  the 
'  ship,  and  that  it  may  be,  and  often  is,  framed  to  meet  a  particular 

*  necessity. 

'' '  2.  That  it  is  made  by  a  notary  who  is  not  competent  to 

*  verify  or  correct  a  statement 

" '  3.  That,  in  the  absence  of  a  central  office  where  protests 
'  might  be  registered,  opposing  owners  and  captains,  notably  in 

*  collision  cases,  apply  to  different  notaries  and  declare  to  different 
'  statements  and,  later,  swear  to  them  in  a  court  of  law. 

'* '  4.  That  that  faith  is  not  given  to  a  protest,  which  such  a 
^  document  ought  to  command,  owing  to  the  many  known  and 

*  many  suspected  cases  of  fraud  which  hs6re  been  brought  to  light 

''  *  That  the  formality  of  a  notary's  seal  and  signature  may  have 
'  the  effect  in  many  cases,  especially  abroad,  of  giving  faith,  when 

*  no  faith  ought  to  be  given.' 

"  The  Secretary  of  Lloyd's  suggested  that  a  public  official  at 
the  custom  houses  should  be  clothed  with  a  proper  authority  for 
extending  ships'  protests,  and  made  some  other  very  valuable  sug- 
gestions, in  which  he  was  supported  by  the  present  Wreck 
Commissioner,  the  Liverpool  Underwriters'  Association,  some 
other  equally  important  bodies,  some  leading  solicitors  and  by 
me. 

"  Unfortunately,  for  reasons  not  difficult  to  guess,  no  legislation 
on  the  subject  was  then,  or  has  ever  yet  been,  attempted. 

''  The  second  attempt  to  move  in  the  matter  was  made  by  my 
issuing  the  following  memorandum  in  October,  1878  : 
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** '  The  case,  only  lately  concluded  at  Cork,  of  Tke  Queen  v. 

*  AfinicA  has  again*  brought  prominently  forward  the  many  grave 

*  objections  there  are  to  the  taking  and  extending  (^protests as  at 

*  present  exercised  by  notaries  public 

**' The  extended  protest  being  the  document  intended  to  be 
'used  as  evidence  of  the  circumstances  therein  narrated  in  cases 

*  where  claims  are  to  be  made  by  and  against  the  owners,  under- 

*  writers  and  others  interested  in  ship,  cargo  or  freight  and  being 
'in  fact  in  almost  all  countries  other  than  the  United  Kingdom 
'the  document  accepted  as  conclusive  evidence  in  support  of  the 

*  &cts  on  which  the  claims  are  made,  the  drawing  it  up  should  be 
'guarded  in  the  most  scrupulous  way,  that  the  chance  be  mini- 
'mized  of  its  being  in  any  way  inaccurate,  inefficient  or  untrue. 
'  The  present  system  of  preparing  the  protest  is  open  to  many  and 
'  serious  objections. 

** '  (i)  The  protest  can  be  made  at  any  time  after  the  arrival  of 
'  the  ship,  thus  giving  time  and  opportunity  for  the  master  and 
'  owner  or  others  interested  to  consult  together  and,  if  they  are 
'  dishonestly  inclined,  to  carefully  prepare,  or  cause  to  be  prepared 
'  for  them  by  their  legal  advisers,  a  document  framed  specially  to 
'meet  some  particular  necessity,  whether  it  be  a  claim  against 
'their  underwriters  or  a  defence  to  an  anticipated  action  for 
'  damage  or  salvage. 

"  *  (2)  The  objection  to  the  manner  is  equally  grave.  In  the 
'great  majority  of  cases  the  draft  is  sketched  out,  before  the 
'matter  comes  before  the  notary,  by  some  one  who,  although 

*  possibly  entirely  unconnected  with  the  voyage,  may  nevertheless 
'  have  an  interest  in  the  object  to  be  attained  by  the  protest,  and 
'therefore  not  be  unprejudiced.  It  is  then  brought  to  the  notary 
'  and  embodied  by  him  in  formal  words,  without  reference  to  the 
'  log  and  without  appealing  to,  or  questioning,  any  one  but  the 
'  master ;  it  b  then  read  over  to  and  signed  by  those  of  the  crew 
'presented  by  the  master  for  that  purpose,  who^  though  they 
'  might,  and  in  all  probability  would,  give  a  perfectly  true  version 
'of  the  facts,  if  questioned  by  ^the  notary,  yet  do  not  hesitate,  in 
'  their  well-known  careless  manner,  to  sign  what  is  presented  to 
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^  them  by  an  official,  though  it  may  contain  incorrect  or  indeed 

*  utterly  false  statements. 

"  *  (3)  Again,  as  to  the  person  who  prepares  the  protest,  the 

*  notary  public.      He  is  a  private  individual,  one  of  a  large 

*  number  of  the  same  profession,  any  one  of  whom  may  equally 
*well  prepare  any  particular  protest  Now,  in  the  case  of  a 
'  master  who  wishes  to  make  a  shuffling  or  untrue  protest  coming 
'  to  one  of  these  notaries,  what  power  has  the  latter,  if  he  has  his 
'  suspicions  as  to  the  truth  of  a  tale,  to  prevent  a  protest  being 

*  made  in  the  terms  desired  ?    He  may  demand  the  log-book,  he 

*  cannot  compel  its  production ;   he  may  examine  those  of  the 

*  crew  brought  to  him,  he  cannot  require  the  appearance  of  others 
'  not  brought ;  whether  he  may  even  swear  the  appearers  is  a 
^  matter  of  doubt     He  may,  indeed,  as  a  last  resource,  refuse  to 

*  draw  up  the  protest,  and  the  satisfaction  he  will  then  have  will 

*  be  the  knowledge  that  the  result  of  his  scrupulousness  is  that  he 

*  has  lost  his  fee,  and  some  other  less  acute  or  less  punctilious 

*  notary  has  received  it  instead. 

'' '  The  result  of  this  unsatisfactory  state  of  affairs  is  that  the 

*  protest  is  for  all  practical  purposes  worthless.     It  may  even  be 

*  said  truly  that  it  is  worse  than  worthless,  for,  though  from  the 

*  facility  of  its  being  made  fraudulently  it  may  contain  utterly 
'  untrue  statements,  yet  it  is  in  appearance  a  formal  and  official 
'  document ;  it  is  attested  and  sealed  by  an  official  functionary, 
'  and,  in  consequence,  a  faith  is  placed  in  it  and  credit  given  to  it 

*  by  many,  especially  abroad,  which  it  in  no  wise  deserves,  and 
'  instead  of  being  a  preventive  of  fraud  it  is  actually  an  official 

*  means  by  which  frauds  can  the  more  readily  be  perpetrated. 

"  *  The  validity  of  the  objections  I  have  here  put  forward  is 

*  well  shown  by  the  case  already  referred  to  of  TAr  Qwm  v.  Minkh, 
^  There  a  protest  was  extended  at  Cork  on  behalf  of  an  Italian 

*  ship.     The  crew  were  entirely  ignorant  of  the  English  language, 

*  and  an  interpreter  therefore  accompanied  them  to  the  notary, 
'who  was  not  conversant  with  Italian.  The  crew  honestly 
'  described  certain  circumstances  in  connection  with  the  voyage— 

*  which  description  was  perfectly  in  accordance  with  the  statement 
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*  contained  in  the  ship's  log-book — but  the  interpreter,  for  reasons 

*  of  his  own  ^nd  for  the  fraudulent  purpose  of  enabling  an  unjust 
'claim  to  be  made  against  certain  underwriters,  inserted  in  his 
'interpretation  an  entirely  fictitious  account  of  a  stranding  of  the 
'vessel,  which  was  thereupon  drafted  into  the  protest  and  sworn 
'  to  in  ignorance  by  the  crew.  The  log*book  was  neither  required 
'nor  produced.  The  fraud  was  detected,  but  the  greatest 
'  difficulty  was  experienced  in  deciding  by  whom — crew,  interpreter 
'or  notary — ^the  fraud  had  been  committed ;  and,  even  when  the 
'fraud  was  fixed  on  the  interpreter,  it  was  found  impossible  to  find 
'  him  guilty  of  perjury,  as  the  right  of  the  notary  to  swear  him  was 
'doubtfiil;  for,  although,  with  one  exception,  all  the  notaries  in 
'  Cork  were  shown  to  have  taken  protests  on  oath  from  time  im- 
'  memorial,  their  authority  for  so  doing  could  not  be  proved. 

"'To  remove  the  objections  above  described  and  to  supply  an 

*  efficient  remedy  is  by  no  means  an  easy  task.  Reiterated  appli- 
'cations  on  the  subject  to  the  Board  of  Trade  have  led  to  no 
'  result ;  and  the  chief  reason  for  this  may  possibly  be  that  no 

*  practical  plan  has  yet  been  devised  to  introduce  the  requisite 
'alterations  in  practice  without  disregarding  the  £act  of  the  exist- 
'ence  of  a  very  large  number  of  notaries,  to  whom  the  drawing  of 
'  ships'  protests  has  been  a  considerable  source  of  income,  and  who 
'cannot  forcibly  be  got  rid  of.  The  following  suggestions,  the 
'result  of  very  lengthened  connection  with  and  very  carefiil  con- 
'sideration  of  the  subject,  are  offered  in  the  belief  that  they  will 
'  effect  the  desired  result  without  interfering  with  or  prejudicing 
'  the  rights  of  any  parties. 

" '  In  the  first  place,  as  to  what  should  be  contained  in  the 
'protest  It  should  in  all  cases  give  an  exact  and  accurate 
'  transcript  of  so  much  of  the  ship's  log  as  is  essential  for  its  com- 
'  pilation.     To  this  should  be  added  such  observations  or  explana- 

*  tions  as  the  various  signatories  may  desire  to  offer  and  as  the 
'  compiler  may  consider  necessary  to  insert 

" '  To  enable  the  notary,  for  he  may  still  be  retained  as  the 
'compiler,  to  draw  the  protest  in  the  manner  suggested,  greater 
'official  powers  must  be  given  to  him,  and  at  the  same  time 
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^  Stringent  regulations  in  the  stead  of  varying  customs  must  be 

*  drawn  up  to  govern  his  conduct  of  the  matter.  He  must  have 
'  authority,  and  moreover  it  must  clearly  be  laid  down  as  his  duty, 
'  to  demand  the  log,  to  summon  certain  members  of  the  crew  (to 
'  include  at  least  the  master,  mate  and  two  others),  to  examine 

*  them  and  all  other  intended  signatories  separately  and,  most  ixn- 
'  portant  of  all,  to  administer  an  oath  to  each  signatory  and  to  the 

*  interpreters,  when  they  are  required. 

"  *  In  order  that  the  log-book  may  be  of  practical  use,  the 

*  system  now  obtaining  in  this  country  must  be  entirely  remodelled  ; 
'  the  present  official  log-book  should  be  entirely  abolished,  and  the 
'  entries  therein  prescribed  should  be  made  in  the  ship's  ordinary 
'  log,  which  should  be  kept  with  the  same  care  as  is  at  present 
^  applied  to  the  so-called  official  log.     The  use  of  paged  and  sealed 

*  log-books  should  be  made  compulsory,  the  log-book  be  written  up 
'  on  board  every  twenty-four  hours,  the  entry  be  daily  read  over  in 

*  the  presence  of  the  master,  mate  and  two  others  of  the  crew  and 

*  verified  by  their  signatures.     In  the  event  of  bad  weather  pre- 

*  venting  the  completion  of  this  formality  during  any  twenty-four 
'  hours,  the  entry,  when  made,  should  contain  a  statement  to  that 
'  effisct 

"*For  every  voyage    of   not    less  than  seventy-two    hours* 
'  duration,  and  every  voyage  of  less  duration  when  damage  to  ship 

*  or  cargo  or  both  has  been  sustained  or  is  anticipated,  it  should 
'  be  compulsory  upon  the  master  to  deposit  his  log-book  with  the 
'  Collector  of  Customs  at  the  time  of  reporting  his  vessel,  and  not 

*  later  than  twenty-four  hours  after  her  first  arrival  in  port ;  the 
'  date  and  time  of  such  deposit  should  be  noted  in  the  log  by  the 

*  official  receiving  the  report,  as  also  the  date  and  time  at  which 

*  the  log  is  returned  to  the  master  on  the  final  outward  clearance 

*  of  the  vessel     These  formalities  might  supersede  the  present 

*  system  of  noting  protests. 

"  *  When  it  is  required  to  extend  the  vessel's  protest,  the  notary 

*  employed  for  this  purpose  should  make  to  the  Collector  applica- 
'  tion  in  writing  for  the  log-book  upon  a  form  countersigned  by  the 

*  master  or  agent  of  the  vessel,  the  log-book  to  be  delivered  to  the 


(    MS    ) 

'aotafy  only.  Translations,  where  such  may  be  required,  of  log- 
'  books  in  foreign  Utnguages  should  be  prepared  by  the  notaxy  or 
'  by  some  competent  person  appointed  by  and  responsible  to  htm, 
'  and  the  notary  should  show  upon  the  log-book  itself  the  portions 
'which  have  been  extracted  or  translated  for  the  purposes  of  the 
'  protest  The  log-book,  when  done  with,  should  be  returned  by  the 
'notary direct  to  the  Collector  of  Customs,  together  with  a  state- 
'  ment  of  the  date  when  and  place  where  the  protest  was  extended 
'and  of  the  names  of  the  signatories  and  of  the  notary,  and  such 
'statement  should  remain  attached  to  the  ship's  report  and  be 
'accessible  at  all  times  upon  written  request  and  payment  of  a 
'  small  fee. 

"^  Protests  made  by  foreigners  not  conversant  with  the  English 
'  language  should  be  written  in  parallel  columns  and  should  be 
'  read  over  to  the  signatories  in  their  own  language. 

"'The  protest  should  be  a  public  document,  and  the  notary 
'by  whom  it  is  extended  should  be  empowered  to  supply  copies 
'  to  persons  requiring  the  same  upon  payment  of  a  reasonable 
'fee. 

'^'A  regulation  that  the  Collector  of  Customs,  on  delivering 
'the  log  to  a  notsuy,  should  register  the  delivery  in  the  log, 
'and  that  the  notary  therein  named  should  be  the  only  one 
'capable  of  drawing  that  particular  protest  would  prevent  the 
'possibility  of  an  attempt  to  influence  or  coerce  a  scrupulous 
'  notary  by  a  threat  held  out  directly  or  indirectly  of  leaving  him 
'  for  a  less  punctilious  one. 

'^ '  By  the  adoption  of  these  or  similar  precautions  the  extended 
'  protest  would  attain,  or  rather  regain,  its  position  as  a  document 
^  to  be  rdied  on  as  containing  a  true  statement  of  facts,  and  not 
'  be,  as  in  many  cases  it  is  at  present,  one  framed  by  the  master 
'  in  conjunction  with  his  owners,  theu:  agents  or  their  advisers, 
'either  to  hold  back  or  conceal  the  particulars  of  the  occurrences 
'therein  referred  to  to  the  utmost  extent  compatible  with  making 
'any  statement  whatever  concerning  them,  or,  worse  still,  as  it 
'  sometimes  is,  a  deUbexately  false  and  untrue  account  of  events 
'  which  never  happened  at  all,  instead  of  an  official  and  reliable 
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'  record  of  the  fullest  and  most  complete  description  of  the  par- 
'  ticular  occurrences  contained  in  it,  such  as  it  is  of  the  utmost 
'  importance  to  shipowners,  underwriters  and  the  mercantile  com-' 
•munity  at  large  that  it  should  be.' 

**  This  memorandum  I  caused  to  be  presented  to  the  Board  of 
Trade  and  to  those  of  Her  Majesty's  Ministers  and  the  members 
of  both  Houses  of  the  legislature  who  could  be  expected  to  take 
an  interest  in  the  subject,  to  all  the  most  important  bodies  of 
underwriters  and  to  the  Chambers  of  Commerce  and  of  Shipping. 
It  was  most  favourably  commented  upon  by  the  public  press  and 
was,  with  few  exceptions,  in  general  so  satisfactorily  received 
that  I  considered  myself  authorized  to  write  the  following  letter  to 
Lord  Sandon,  the  President  of  the  Board  of  Trade,  on  the  loth  of 
January  last: — 

"'Relying  on  the  promise  your  Lordship  gave  me  that  tiie 
'  contents  of  the  memorandum  I  took  the  liberty  to  submit  to  you 
'  on  the  above  subject  on  the  4th  of  October  last  should  have 

*  your  personal  attention,  I  consider  it  my  duty  to  state  that  out 

*  of  a  number  of  communications  I  have  received  from  public 
'  bodies  and  private  individuals,  criticizing  the  proposals  contained 
'  in  the  memorandum  above  alluded  to,  very  few  deny  the  desira- 
^bility  of  an  alteration  of  the  law,  as  far  as  the  extension  of 

*  *  merchant  ships'  protests '  is  concerned ;  and  those  whick 
'  really  do,  base  their  objection  on  the  ground  that,  as  British 
'  shipowners  as  a  rule  are  honourable  men,  and  as  in  this  country 

*  protests  are  not  considered  as  conclusive  evidence  of  the  facts 
'  on  which  claims  are  made,  there  is  no  necessity  for  any  legislation 

*  on  the  subject 

"  *  Now,  I  need  not  point  out  to  your  Lordship  the  falUury  of 
'  such  an  argument 

" '  The  trade  of  this  country  brings  the  vessels,  not  only  of 

*  British  shipowners,  but  of  others,  within  its  territory.      The 

*  British  banker^  merchant  or  underwriter  is,  through  the  ramifica 
'  tions  of  his  transactions,  bound,  not  by  law,  indeed,  but  by  the 

*  equally  stringent  unwritten  code  of  business  honour,  daily  to 

*  pay  large  amounts  on  the  faith  of  merchant  ships'  protests,  if 
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*  properly  prepared  in  accordance  with  the  laws  and  customs  of 
'the  place  of  issue. 

'"  As  the  only  safeguard  for  such  banker,  merchant  or  imder- 

*  writer  is  supplied  by  the  notarial  seal  attached  to  the  protest, 
'and  as  it  is  impossible  for  any  such  individual  to  do  more 
'than  to  see  that  the  document  in  outward  fippearance  shows 
'no  sign  of  fraud,  the  government  of  the  country  in  which 
'sttdi  documents  are  issued  is  bound  to  take  every  care  that 
'the  chances  of  fraud  in  the  issue  of  each  document  are 
'minimized. 

"'It  is  true  that  in  a  British  court  of  law  a  merchant  ship's 
'  protest  is  not  taken  as  conclusive  evidence  of  the  facts  therein 
'  related,  but  it  is  well  known  that  only  a  very  small  proportion  of 
'  the  cases  in  which  such  protests  are  all-important  become  subject 
'  to  litigation,  and  the  far  greater  number,  not  being  litigated,  are 
'  decided  on  the  statements  made  in  these  protests  and  depend 
'entirely  on  their  Inma  fides;  furthermore,  your  Lordship  will 
'  bear  in  mind  that  in  all  foreign  courts  of  law  a  merchant  ship's 
'  protest  is  taken  as  conclusive  evidence.     How  dangerous  it  is, 

*  therefore,  to  allow  the  present  state  of  things  (t^f^  Parliamentary 
'  Return  of  the  15th  May,  1876)  to  continue  1 

"'To  one  of  the  suggestions  I  made  in  my  memorandum,  at 

*  the  bottom  of  page  2,  that— 

' '  The  entry  be  daily  read  over  in  the  presence  of  the 
'  master,  mate  and  two  others  of  the  crew  and  verified  by 
'  their  signatures — ^  \ 

'  I  understand  special  objection  has  been  taken,  and  that  some  of 
'  the  Elder  Brethren  of  the  Trinity  House  are  of  opinion  that  the 
'  carrying  out  of  the  suggestion  would  be  subversive  of  discipline 

*  on  board.  If  this  view  be  correct,  the  withdrawal  of  this  spedal 
'  suggestion  can  be  no  impediment  to  tlie  introduction  of  the 
'general  reform  of   which  I  think  I  have  demonstrated   the 

*  paramount  necessity. 

" '  With  these  observations  I  recommend  this  very  important 
'subject  to  your  Lordship's  most  serious  consideration.' 
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"It  may  be  considered  that  in  this  letter  every  objection, 
as  far  as  stated,  to  my  proposals  has  been  answered,  bat,  neverthe* 
less,  up  to  this  present  day  no  change  has  taken  place,  no  suggestion 
has  been  Officially  made  to  bring  these  difficulties  to  a  satis&ctory 
solution. 

^'Strangely  enough  the  Council  of  the  Incorporated  Law 
Society,  in  their  last  report  to  the  general  meeting  of  their 
members  on  the  i  ith  of  July  ladt,  suggested  that  a  bill  should  be 
laid  before  Parliament  to  enable  solicitors  to  undertake  notarial 
duties  without  having  qualified  themselves  in  the  manner  at 
present  prescribed  by  law.  In  answer  to  this  the  public  notaries 
of  London  issued  a  printed  memorandum,  in  which  they  state 
their  objections  to  the  proposal  of  the  Incorporated  Law  Society, 
and  I  cannot  help  expressing  the  opinion  that^  notwithstanding 
the  respect  and  confidence  I  have  for  some  of  those  who  in  some 
towns  of  the  United  Kingdom  combine  the  positions  of  solicitors 
and  notaries  in  their  own  persons,  I  see  very  grave  objections  to 
such  a  proposal  as  that  of  the  Incorporated  Law  Society.  It 
must  be  borne  in  mind  that  a  notary  is  a  public  officer  who  must 
act  pro  bono  publico  impartially  and  independently,  whereas  a 
solicitor  in  his  professional  capacity  and  in  his  usual  course  of 
business  is  liable  to  be  the  legal  adviser  of  some  or  other  of  the 
parties  to  a  mercantile  transaction  affected  by  the  cucumstances 
related  in  the  protest  Now,  if  in  such  a  case  he  draws  the 
ship's  protest,  he  must  be  more  than  human,  if  he  is  able  to 
separate  the  usual  animus  which  ought  to  inspire  all  his  actions  in 
the  interest  of  his  client  from  the  official  notarial  work  he  attempts 
to  perform. 

''  I  mention  this  circumstance  in  order  to  show  that  the  matter 
to  which  I  am  now  calling  your  attention  must  sooner  or  later 
come  under  the  consideration  of  Her  Majesty's  Government,  and 
that  it  is,  therefore,  high  time  to  consider  how  this  subject  may 
most  efficiently  and  beneficially  be  pressed  forward.  Of  course, 
public  c^inion  will  do  most,  and  I  therefore  beg  of  you  to  do 
your  utmost  to  assist  in  canying  some  such  proposal  as  mine  into 
effect," 
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Sir  Travers  Twiss,  observing  that  there  might  be  no  objection 
to  the  log  being  verified  by  the  signatures  of  the  master,  the  mate 
and  the  officer  of  the  watch,  thanked  Dr.  £.  £.  VVendt  in  the 
name  of  the  Conference  for  his  practical  suggestions. 

The  Operation  of  the  Hanseatic  League  in  England, 

Mr.  Cornelius  Walford,  of  London,  F.S.A.,  F.R.H.S., 
communicated  to  the  Conference  the  substance  of  a  historical 
disquisition  which  he  had  prepared  as  a  contribution  to  the  history 
of  the  Hanseatic  League  in  England  : — 

'*That  the  occasion  of  the  first  meeting  of  this  Association  in 
the  commercial  capital  of  the  world  may  be  deemed  a  fitting 
occasion  on  which  to  offer  a  few  observations  upon,  perchance  to 
clear  up  a  few  doubts  concerning,  points  connected  with  the 
history  of  one  of  the  greatest  commercial  federations  which  have 
ever  existed  in  the  world's  history,  seems  to  me  not  to  require  the 
force  of  argument,  but  rather  to  embody  the  charm  of  general 
consent 

'*  But,  having  assumed  this  general  consent,  I  am  only  on  the 
threshold  of  the  position.  How  to  say  anything  new  upon  this 
subject,  which  must  so  long  have  occupied  the  thoughts  of  many 
who  are  present,  is  the  real  difficulty.  But  I  have  at  once  this 
justification  and  this  excuse,  that,  while  Germany  has  quite  a 
literature  upon  the  subject  of  the  Hanseatic  League,  as  indeed 
is  to  be  expected,  for  it  is  upon  her  soil  that  it  took  its  origin, 
there  is  no  work  in  English  with  which  I  am  acquainted,  which 
even  pretends  to  embody  a  history  of  the  League  or  those 
portions  of  its  history  wherein  England  has  played  a  more  or  less 
prominent  part  This  I  desire  to  remedy;  and  it  is  because  I 
believe  that  the  subject  affords  a  fertile  field  of  investigation,  from 
an  English  point  of  view,  that  I  now  venture  to  challenge 
attention  for  it 

"The  League,  as  a  theme  for  the  orator  or  for  the  general 
historian,  abounds  in  what  I  may  term  the  poetry  of  romance. 
Originating  in  the  prosaic  idea  of  an  association  for  protecting 


(    ISO    ) 

local  trading  adventures  from  the  spoliation  of  sea  pirates  and 
inland  robbers,  it  developed  first  into  a  vast  trading  association, 
enjoying  monopolies  theretofore  unclaimed  and  unheard  of»  and 
next  into  a  powerful  political  organization^  assuming  and  main- 
taining the  dominion  of  the  seas  (in  the  North  of  Europe, 
certainly),  finally  exercising  the  functions  of  a  dictator  to  nations 
and  the  armed  umpire  between  contending  thrones.  And  all 
this  not  as  the  result  of  any  accidental  or  momentary  triumph, 
but  of  set  purpose,  extending  over  several  centuries. 

*'  Such  a  theme,  as  I  have  said,  is  apt  to  carry  one  away  by  the 
charms  of  its  romantic  greatness ;  but  my  purpose  tOKlay  is  very 
different  I  desire  to  trace  the  hidden  springs  from  which  this 
mighty  confederation  took  its  rise  and  derived  that  force  of 
which  we  have  spoken;  and  here  minuteness  of  detail,  rather 
than  broadness  of  outline,  will  best  serve  our  purpose. 

"  The  first  steps  in  the  inquiry  carry  us  back  to  an  Order  of 
Trading  Monks,  residing  in  the  north  of  Europe — time  and 
place  rather  obscure.  Some  of  these  are  reported  by  our  old 
chroniclers  to  have  come  '  with  many  ships '  to  Billingsgate  and, 
in  return  for  some  slight  presents  and  tolls,  to  have  been  deemed 
worthy  of  good  laws,  to  be  made  in  their  behalf,  and  of  con- 
siderable trading  privUeges.  These  strangers  are  by  some  of  onr 
historians  located  amongst  us  as  early  as  the  eighth  or  ninth 
century.  It  may  be  so.  I  do  not  myself  find  traces  which  I 
regard  as  authentic  until  the  time  of  Ethelred  II.,  which  was  in  the 
tenth  century.  There  is  not  much  reason  to  doubt  that  it  was  at 
this  period  that  the  merchants  of  the  *  Steelyard  * — of  whom  we 
shall  hear  much  more  as  we  proceed— obtained  their  first  foot- 
hold in  this  metropolis.  That  these  pioneer  traders  were  of  an 
Order  of  Monks  I  shall  also  make  clear  beyond  all  question.* 

"  I  pass  on  to  the  eleventh  century.  The  event  which  filled 
the  mind  of  Europe,  especially  during  the  latter  half  of  it,  was 

*  While  the  Benedictine  Monks  cultivated  literature,  and  the  Knights 
Templari  appear  to  have  combined  war&re  with  legal  learning,  there  would 
be  nothing  especially  incongnioas  in  an  order  of  monks  devoting  themselves  to 
commerce. 


the  First  Crusade.  Vast  multitudes  from  every  part  of  Europe 
were  enrolled  under  the  banner  of  the  Cross.  The  war-cry  was 
laised  against  Heathenism,  Paganism  and  all  but  the  religion  of 
the  Christian  Church.  The  sacred  city  was  rescued  from  the 
infidels,  and  the  survivors  of  the  marvellous  eacpedition  were  now 
to  retnm  to  Europe.  These  divided  themselves  into  three  great 
bodies  or  orders— the  Hospitallers,  the  Templars  and  the  Teutonic 
Knights.  I  will  not  attempt  to  follow  the  two  former,  as  not 
pertaining  immediately  to  my  subject  The  influence  of  the 
Cnisades  upon  the  commerce  of  Europe  generally  may  well  be 
reserved  for  consideration  on  another  occasion. 

"  The  Teutonic  Knights  found  their  way  back  to  the  Rhine 
Provinces,  from  which  I  assume  they  had  originally  been  drawn ; 
and  we  soon  hear  of  them  again  as  being  actively  engaged  in  the 
subjugation  of  the  heathens  who  still  occupied  the  south  shores  of 
the  Baltic,  and  what  are  known  as  the  Baltic  Provinces  generally. 
As  they  obtained  possession  of  suitable  positions,  they  took  steps 
to  found  commercial  communities,  and  it  is  with  the  communities 
so  founded  that  we  shall  have  largely  to  do  in  the  remainder  of 
this  paper. 

"  I  cannot  help  expressing  a  passing  regret  at  my  inability  to 
say  more  regarding  the  origin  of  this  religious-military-commercial 
Order  of  Monks  who  occupy  such  an  important  place  in  my 
present  history.    Their  existence  at  least  is  a  fact 

"  We  now  come  back  to  our  own  city.  During  the  events  of 
the  rath  century  the  factory  at  the  Steelyard  had  continued  to 
grow.  It  had  probably  received  advantages  from  the  stimulus 
which  the  Crusades  had  imparted  to  European  commerce 
generally.  A  new  century,  the  13th,  had  commenced,  and  a  new 
king  was  upon  the  English  throne — Henry  III.  The  events  of 
this  reign  are  very  material  to  our  present  narration.  It  was  in 
his  seventeenth  year  that  he  granted  a  charter  to  the  merchants 
of  the  Steelyard,  under  the  title  of  the  *Gild  of  the  Teutons'— 
upon  the  authority  of  which  they  erected  their  'Gildhouse,' 
afterwards  known  as  the  '  Guiidhaida  Teutanicorum,^  the 
Guildhall  of  tbe  Germans,  located   some   350  yards  ^outh-east 
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from  the  Guildhall  of  the  Corporation  of  London,  where  we  axe 
now  assembled. 

"  The  mention  of  Gilds  carries  me  back  a  little.  These  Gilds 
have  played  an  important  part  in  our  national  and  commercial 
history.  Their  own  history  has  yet  to  be  written.  I  say  this  in 
the  Hall  of  the  Gilds — ^in  a  place  where  their  value  is  understood, 
even  although  their  history  be  insufficiently  known,  Dr.  Brentano 
notwithstanding.  In  the  first  half  of  the  preceding  (the  1 3th) 
century,  Thurston,  Archbishop  of  York,  granted  an  act  of 
authorization  to  the  *  Great  Gild  of  St  John  of  Beverley,  of  the 
Hanse  House,'  which  I  read  to  mean  that  the  Gild  of  St  John 
was  located  at  the  Hanse-house  in  that  old  and  important  trading 
town.  If  I  dared  to  enter  further  into  the  question  of  Gilds,  I 
could  name  other  facts  equally  interesting  to  be  kept  in  view  in 
connexion  with  our  present  subject  I  will  only  add  two  or  three 
lines  from  Stew's  chronicle,  as  tending  to  show  the  probable 
connection  of  events  rendered  seemingly  unconnected  by  lapse  of 
time.  He  says  under  date  1259:  *  Unto  these  merchants  [of 
Almaine].  .  .  Henry  III.,  at  the  request  of  his  brother  Richard,  Earl 
of  Comewall,  King  of  Almaine  [Germany],  granted  that  all  and 
singular  the  merchants  having  a  house  in  the  City  of  London, 
commonly  called  Guilda  Aula  Theutonicarumy  should  be  main- 
tained and  upholden  through  the  whole  realm  by  all  such  freedoms 
and  free  usages  or  liberties  as  by  the  king  and  in  his  noble 
progenitors'  time  they  had  enjoyed,'  &c. 

'*  This  same  king  is  stated  to  have  granted  a  charter  in  1234  to 
the  merchants  of  Cologne  then  settled  in  London,  in  1257  to  the 
merchants  of  Liibeck,  Brunswick  and  Denmark,  also  settled  here, 
and  still  another  in  1259  to  the  merchants  of  the  Steelyard.  Con- 
cerning this  *  Steelyard,'  there  are  two  possibilities  of  its  derivation, 
the  one  from  its  proximity  to  the  locality  where  the  king's  beam  or 
*Stiliard'  originally  stood;  the  other  Stadhofy  a  contraction  of 
Stapeihofy  i.e.,  Staplehouse.     I  inchne  to  the  *  Stiliard.' 

"I  turn  again  to  the  north  of  Europe.  The  grants  of  the 
charters  last  named  indicate  that  commerce  was  growing  on  the 
shores  of  the  Baltic.     The  barbarians  who  had  been  driven  out 
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from  the  southern  shores  of  this  sea  were  not  exterminated  :  they 
had  simply  changed  their  location  to  the  north  and  north-east ;  and, 
as  they  had  been  driven  out  of  their  early  homes  by  violence,  so 
they  practised  violence  against  their  former  persecutors  on  all 
available  occasions*  The  ordinary  mode  was  by  acts  of  piracy 
against  their  craft  passing  from  one  port  to  another,  although 
they  sometimes  even  attacked  and  destroyed  the  sea-board  towns 
themselves ;  at  others  by  organized  inland  raids,  probably  upon 
well-founded  information  of  the  vicinity  of  caravans  engaged  in 
inland  transport. 

**  It  would  become  necessary  that  these  pioneer  trading  cities  of 
the  Baltic  should  take  some  concerted  action.in  view  of  lessening 
the  consequences  resulting  from  the  continued  acts  of  these 
nithless  marauders ;  and  in  the  combinations  so  formed  we  trace 
the  first  glimmerings  of  the  incipient  League* 

''I  pass  back  to  the  12th  century.  It  was  about  the  year  11 69, 
when  the  cities  of  Julin  and  Winnet  had  been  destroyed  by  the 
Danes  and  other  pirates.  Their  surviving  inhabitants  escaped  to 
other  cities  and  perhaps  magnified  the  terrors  they  had  endured. 
Be  this  as  it  may,  it  is  a  fact  that  about  this  date  the  following 
towns,  Liibeck,  Wismar,  Rostock,  Stralsund,  Greifswald,  Anclam, 
Stettin,  Colberg,  Stolpe,  Dantzic,  Elbing  and  Konigsberg,  did 
unite  to  protect  themselves  from  a  similar  calamity.  These  cities, 
although  so  locally  combined,  felt  the  want  of  a  powerful  head, 
perhaps  for  the  purposes  of  diplomatic  action,  but  more  probably 
with  a  view  to  a  leader  during  actual  war^e.  The  federated  cities 
selected  for  their  head  the  Grand  Master  of  the  Teutonic  Order, 
who  had  recently  completed  the  conquest  of  Prussia,  as  also  that 
of  Livonia,  and  who,  therefore,  in  their  new  position,  ruled  the 
coasts  of  the  Baltic  from  Denmark  to  the  bottom  of  the  Gulf  of 
Finland 
^  *'  There  is  good  reason  to  believe  that  to  this  early  organization 

I         of  the  latter  half  of  the  1 2th  century  we  really  owe  the  origin  of  the 
[         League.    There  are,  indeed,  other  authors  who  insist  that  we  must 
look  to  the  next  century  for  its  origin.    But,  when  we  keep  in  view 
that  the  first  town  named  in  this  local  combination  is  that  of 
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Liibeck,  and  when  we  further  note  that  Liibeck  is  for  centuries  after 
always  kept  to  the  front  as  the  headquarters  of  the  confederadon, 
we  see  the  significant  bearing  of  this  date,  1169. 

"  I  pass  on  to  the  13th  century.  Several  other  associations  are 
formed  for  the  protection  of  commerce  and  also,  it  is  now  clear, 
to  protect  the  cities  against  the  injustice  of  nobles  and  princes 
claimmg  to  have  a  feudatory  interest  in  them.  The  only  one 
material  to  notice  here  is  the  League  of  the  Rhine,  which  was 
formed  with  the  approbation  of  the  £mperor  William  and  after- 
wards confirmed  in  a  general  assembly  of  the  allies,  held  at 
Oppenheim.  This  organization  played  an  important  part  in  the 
future  destinies  of  the  League.  Its  centre  was  originally 
Mayence ;  but  it  was  soon  after  removed  to  Cologne. 

^'  We  now  reach  more  certain  ground  than  that  we  have  heretofore 
been  traversing.  The  League  was  solemnly  renewed  at  this  date, 
1284,  and  on  a  geographical  basis  greatly  extended  beyond  the 
original  area  of  11 69.  I  shall  pause  here  to  take  a  survey  of  its 
internal  constitution,  wlHch  I  had  previously  abstained  from  doing, 
so  as  to  avoid  repetitioiL 

''  It  was  made  a  standing  rule  of  the  League  that  no  city  should 
be  admitted  into  it  that  was  not  situated  on  the  sea  or  on  a  navi- 
gable river,  and  that  did  not  keep  the  keys  of  its  own  gates.  The 
cities  must  likemse  have  the  civil  jurisdiction  in  their  own  hands  ; 
but  they  were  allowed  to  acknowledge  a  superior  lord. 

''  The  confederation  was  divided  into  four  distinct  classes  or 
circles,  over  each  of  which  one  city  was  to  preside*  At  the  head 
of  the  first  division,  as  well  as  over  the  whole  League,  was  Liibeck, 
which  city  had  control  of  Bremen,  Hamburg,  Wismar,  Wisby, 
Rostock  etc.  In  Liibeck  were  to  be  held  the  general  assemblies ; 
the  records  and  the  common  stock  were  also  to  be  kept  there. 
Cologne,  as  the  headquarters  of  the  League  of  the  Rhine,  was  the 
centre  of  the  second  circle,  having  twenty-nine  towns  under  it. 
Brunswick,  with  thirteen  towns  under  it,  stood  at  the  head  of  the 
third  circle ;  and  Dantzic,  with  about  a  dozen  towns  round  it,  at 
the  head  of  the  fourth.  Thus  united,  they  were  to  support  theni- 
selves  against  the  common  enemy.    No  individual  city  could  declare 
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war  withoat  the  consent  of  the  four  nearest  confederate  towns, 
and  it  was  the  function  of  a  general  assembly  to  determine  whether 
the  whole  League  should  take  part  in  it  If  the  relief  demanded 
consisted  in  troops,  they  were  ordered  to  be  in  readiness  to  march 
befoie  the  expiration  of  fourteen  days.  The  lords  paramount, 
who  governed  the  Flemish  and  German  provinces,  at  first  were 
jealous  of  the  League  and  often  went  to  war  against  it ;  but  as 
the  confederation  enlarged  its  area,  its  forces  became  superior  to 
those  of  the  petty  princes,  and  grievances  became  quickly 
redressed.  Other  towns  then  became  exceedingly  desirous  of 
fellowship  in  the  League  and  were  ready  to  make  almost  any 
terms  which  might  be  demanded  of  them  for  admission.  The 
pecuniary  contributions  named  by  some  of  the  historians  of  the 
League  as  those  required  for  membership  are  ridiculously  small 
and  cannot  be  correct 

''There  was  to  be  an  extraordinary  general  assembly  every 
ten  years — the  ordinary  assemblies  being  held  every  third  year 
in  the  spring — for  admitting  new  members,  Le.,  towns,  and 
excluding  old  ones,  if  after  due  consideration  there  were  believed 
to  be  grounds  for  doing  so.  Certain  cities  were  to  be  admitted 
to  a  trading  connection  with  the  League,  but  to  have  no  repre- 
sentation or  responsibilities  in  it,  and  there  were  to  be  yet  a 
third  series,  to  consist  simply  of  factories  or  comptairs — in  fiu:t, 
trading  stations.  The  exact  number  of  cities  in  union  at  this  date 
does  not  appear,  and  no  two  authorities  are  entirely  agreed 
about  it ;  we  may  take  them  to  have  been  about  sixty  in  all  At 
a  later  period  the  number  was  increased  (see  1364  and  1476)* 
Each  city  in  actual  confederation  had  the  right  to  trade  freely 
with  all  the  other  cities,  whether  ftilly  confederated  or  not,  as  also 
with  the  several  factories. 

*'  There  were  yet  some  further  regulations  of  a  more  internal 
character.  Every  Hanseatic  citizen  who,  being  resident  in  one  of 
the  factories  abroad,  there  contracted  marriage  with  a  stranger 
forfeited  his  political  status  as  such.  No  merchant  of  the  League 
could  enter  into  a  commercial  partnership  with  strangers.  In  the 
cities  of  the  League  sales  could  not  take  place  between  two  persons 
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neither  of  whom  was  a  member  of  the  federation ;  which  law  wu 
designed  to  force  foreigners  to  employ  the  latter  as  intermediate 
agents  in  all  commercial  dealings  in  which  they  were  engaged 
Grain  coming  from  the  Elbe  and  the  Vistula  could  not  be 
transported  to  other  countries,  if  it  was  not  despatched  in  a  vessel 
deared  out  from  a  city  in  league.  And  there  were,  indeed,  many 
other  maritime  regulations  dictated  by  the  same  spirit  of  monopoly 
and  founded  on  this  exclusive  commercial  system. 

"The  League,  being  thus  formed  on  this  larger  and  more 
extended  basis,  still  deemed  it  desirable  to  have  at  its  head  a 
champion  or  protector.  The  Grand  Master  of  the  Order  of 
Christ — ^but  another  designation  for  the  Knights  of  the  Teutonic 
Order — ^was  agam  selected.  There  are  legends  floating  in  histoiy 
of  no  less  a  person  than  the  Emperor  Charles  IV.,  author  of  the 
celebrated  Golden  Bull,  and  of  kings  of  France,  Denmark, 
Sweden,  Poland  and  Spain,  all  coveting,  and  even  granting  &vours 
and  privileges  in  view  of  obtaining,  this  distinction.  Bnt  the 
League  adhered  to  its  original  choice ;  and,  when  tiie  Order  of 
the  Teutonic  Knights  was  suppressed  in  1561^  no  new  election 
to  the  ofhce  was  made. 

"  The  confederation  being  now  in  full  force  (second  half  of 
13th  century),  every  effort  of  which  diplomacy  was  capable 
was  made  in  the  direction  of  obtaining  freedom  for  its  trade  and 
immunities  from  dues  and  customs,  alike  in  respect  of  ships 
and  of  commodities  imported  and  exported.  The  League  was 
favourably  viewed  by  the  different  sovereigns  of  Europe,  who 
regarded  it  as  a  society  to  protect  their  commerce  and  as  a 
banking-house  alwajrs  ready  to  furnish  them  with  money.  The 
latter  accommodation  was  the  origin  of  many  of  the  League's 
greatest  privileges. 

"  I  again  turn  to  our  own  city.  Of  the  four  factories  established 
by  the  League,  the  first  was  in  London  in  1250 ;  followed  by  one 
in  Bruges  in  1252 ;  that  of  Novgorod  (Russia)  in  1272  ;  and  lasdy 
Bergen  (in  Norway)  in  1278.  We  may  be  sure  our  friends  of  the 
Teutonic  Gikl,  at  the  Steelyard,  became  the  bctois  for  the 
League.     They  had  not  only  the  ties  of  kinship  and  of  monastic 
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fcUernity,  but  they  had  the  experience  of  several  centuries  of 
trading  here.  The  factory  had  become  a  place  of  note ;  its  walls 
were  already,  or  were  soon  to  be,  extended  from  the  river  back 
into  Thames  Street,  and  they  were  fortified.  The  merchants 
within  conducted  their  business  afiairs  upon  the  system  of  entire 
exclusion.  The  Steelyard  was  now  what,  indeed,  it  had  long  been, 
viz.,  a  monastery,  only  that  the  inmates  were  devoted  to  money- 
making  instead  of  religious  exercises.  Whole  ranges  of  those 
castellated  buildings  within  the  walls  were  divided  into  separate 
cells  for  single  men ;  these  opening  into  common  reception-rooms. 
No  inmate  of  the  Steelyard  was  allowed  to  many,  or  even  to 
visit  any  person  of  the  opposite  sex ;  and  a  breach  of  this 
regulation,  however  slight,  was  followed  by  immediate  expulsion, 
if  not  by  more  severe  penalties.  At  a  fixed  hour  every  evening 
all  the  inmates  were  expected  to  be  at  home ;  the  gates  were  then 
rigidly  closed  and  at  a  certain  hour  in  the  morning,  varying  with 
the  seasons,  were  again  opened  for  business.  The  meals  were  all 
taken  at  a  common  table ;  but,  while  thus  living  in  common,  they 
ate  and  drank  the  best  the  world  could  afford. 

"The  London  Victory  founded  branch  establishments  at 
Boston  in  Lincolnshire  and  at  Lynn  in  Norfolk,  then  two  of  the 
most  important  trading  towns  on  the  east  coast  The  business 
transacted  at  each  of  these  was  very  much  after  that  of  merchant 
bankers  at  the  present  day. 

"  We  have  seen  that  it  was  a  fundamental  principle  with  the 
League,  that  all  cities  admitted  into  confederation  were  to  be  such 
as  had  walls,  and  keys  to  their  gates.  It  is  certain  that  the 
merchants  of  the  Steelyard  long  had  charge  of  Bishops*  Gate,  and 
that  they  undertook  to  keep  watch  at,  and  to  repair,  the  same. 
The  records  of  the  Corporation  of  London,  under  date  1282, 
confirm  this  fact  in  a  very  marked  manner. 

"The  government  of  the  Steelyard  was  through  a  council  of 
twelve  members,  a  master  or  alderman,  two  assessors  and  nine 
common  councilmen,  elected  annually.  This  was  an  entirely 
civil  government,  not  even  subject  to  the  common  law  of 
England.    The  Gild  constitution  now  appears :  every  New  Year's 
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£ve  there  was  a  general  meeting  for  the  transaction  of  business  and 
election  of  officers.     The  oath  of  installation  was  as  follows : — 

'*  'We  promise  and  swear  to  keep  and  uphold  all  and  every  the 
rights  and  privileges  of  the  Hanse  Merchants  in  England,  as  well 
as  to  obey  the  laws  and  regulations  made  for  them,  all  to  the  best 
of  our  abilities ;  and  we  promise  and  swear  to  deal  jusdy  towards 
every  one,  whether  powerful  or  humble,  rich  or  poor,  so  hdp 
us  God  and  His  Saints/ 

"  It  must  be  admitted  of  these  merchants  that  their  dealings 
were  honourable  to  a  degree  which  in  later  times  can  hardly 
be  comprehended.  They  endeavoured  to  act  up  to  their  oaths ; 
and  but  for  this  scrupulous  exactitude  they  would  have  been 
involved  in  endless  disputes. 

''  In  all  their  trade  misunderstandings — ^for  such  were  sure  to 
arise  occasionally — they  were  for  speedy  and  simple  remedies. 
An  alderman  of  the  City  of  London  used  to  act  as  judge  in  all 
their  mercantile  cases.  I  do  not  know  if  this  was  the  same 
alderman  who  represented  the  community  in  corporate  matters ; 
but  probably.  In  a  treaty  concluded  between  Henry  VI.  (1436) 
and  the  Grand  Master  of  Prussia  the  ancient  privileges  on  both 
sides  were  confirmed,  and  a  new  feature  was  introduced,  viz.,  the 
right  of  having  all  cases  tried  with  despatch,  without  the  formality 
of  a  lawsuit,  by  two  or  more  judges  appointed  by  the  king. 
The  Hanse  Towns  by  this  same  treaty  were  exempted  from  the 
jurisdiction  of  the  Admiral  of  England    Fadera^  x,  p.  666. 

"  The  discipline  at  these  £5u:tories  was  of  the  strictest  nature, 
and  the  ordeals  the  acolyte  merchants  underwent  would  be  deemed 
incredible,  if  they  were  not  vouched  on  undoubted  authority. 
The  initiations  were  termed  *  plays '  and  were  more  than  thirty 
in  number ;  but  the  three  principal  ones  were  smoke,  water  and 
the  scourge.  These  were  exercised  with  such  severity  that  the 
candidates  sometimes  sank  under  the  operation. 

"In  the  great  ' Staplehouses '  in  London,  as  in  the  smaller 
ones  at  Boston  and  Lynn,  there  were  stored  immense  quantities 
of  raw  products,  principally  wool,  tin  and  hides,  which  were 
then  exported   from   England;    as   well   as  numerous  articles 
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received  in  exchange  from  abroad,  enumerated  by  Stow  as 
'wheat,  lye  and  other  grain,  cables,  ropes,  masts,  pitch,  tar, 
flax,  hemp,  linen  cloth,  wainscoats,  wax,  steel  and  other  profit- 
able merchandises.'  The  immense  Steelyard  stores  are  now  no 
more.  After  the  Hanseatics  were  driven  out  of  them,  the  buildings 
were  used  as  navy  stores ;  from  that  they  passed  into  various 
uses.  In  1863,  when  the  South-Eastem  Railway  was  building  its 
Cannon  Street  Station,  it  laid  bare  the  old  Steelyard  foundations 
by  the  river — ^some  of  which  were,  indeed,  incorporated  in  those 
of  the  present  buil^g ;  and  many  of  our  foreign  friends  daily 
pass  over  the  famous  historical  site  on  their  way  to  and  from 
this  Conference. 

**It  will  be  observed  that  in  our  progress  up  to  this  date — 
commencement  of  the  14th  century — the  term  'Hanse,'  or 
'Hanseatic,'  has  not  been  used  to  designate  the  confederation ; 
and  in  truth  the  League  was  not  yet  known  by  its  modem  name. 
A  grant  on  our  patent  rolls,  7  Edward  II.,  is  to  the  '  mercatores 
AU$nanni(B*  to  come  securely  into  the  kingdom  and  sell  their 
merchandise.  In  the  next  year  mention  is  made  of  the '  merchants 
of  the  Hanse  of  Germany ; '  three  years  later,  when  other  privileges 
are  granted,  they  are  to  the  '  merchants  of  the  Teutonic  Gild.' 
All  through  our  historical  records  the  same  confusion  exists  j  and 
it  often  seems  as  if  several  confraternities  of  German  merchants 
had  been  residing  here  simultaneously,  even  after  the  League  was 
in  fiiU  force.  In  truth,  the  general  title  '  Hanse '  was  not  applied 
to  the  League  prior  to  the  great  assembly  held  at  Cologne  in 
1364.  The  word  Hanse  is  derived  from  the  northern  *  Hansa,' 
a  troupe,  a  company,  a  band ;  in  modem  phrase  an  association — 
hence  Hanseatic  Association  or  League. 

"It  is  certain  that,  by  the  means  we  have  already  indicated,  the 
League  acquired  at  a  comparatively  early  period  of  its  existence 
nearly  the  whole  of  the  canying  trade  of  Europe,  maritime  and 
inland.  It  built  its  ships  in  the  Baltic  ports,  where  timber  and 
labour  were  alike  cheap.  It  sold  ships  to  many  of  the  European 
countries  cheaper  than  they  themselves  could  have  built  them. 
At  the  dissolution  of  the  League  this  ship-building  trade  became 
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tcr  the  moment  transferred  to  Antwerp  and  Amsterdam.  They 
became  the  great  marts  of  shipping.  England,  however,  in  the 
early  half  of  the  17th  century,  commenced  learning  the  art  of 
naval  construction.  Then,  in  due  sequence,  came  the  Navigation 
Act  of  1660,  12  Car.  II.,  c.  18,  which  secured  that  English  freights 
should  be  carried  in  English  bottoms ;  and  Holland  and  England 
thenceforward  shared  the  carrying  trade  of  Europe  and  in  some 
sort  that  of  the  whole  world. 

"  It  appears  to  have  been  at  a  very  early  period  in  its  history 
that  the  League  dropped  its  purely  defensive  character  and  began 
to  aim  at  acquiring  a  trading  monopoly — and  this,  apparently^  not 
for  the  benefit  of  itself  as  a  confederation,  but  entirely  in  the 
interest  of  the  towns  and  cities  of  which  it  was  from  time  to  time 
composed.  Its  first  aim  was  to  acquire  the  trade  of  the  Baltic 
and  the  North  of  Europe  generally ;  it  next  took  that  of  England 
and  began  to  take  a  powerful  hold  on  that  of  France,  Spain  and 
Italy.  The  means  by  which  all  this  was  accomplished  were  at 
once  peacefiil  and  far-seeing.  It  obtained,  for  instance,  piivil^es 
from  the  kings  of  England  in  return  for  reciprocal  privileges  to 
be  given  to  English  merchants  by  the  towns  in  league ;  bnt,  as 
nearly  the  whole  of  the  trade  of  those  towns  was  already  in  its 
own  hands,  it  (the  League)  really  gave  almost  nothing  for  the 
many  advantages  it  obtained  by  this  species  of  negotiation. 

"When  the  precise  system  on  which  the  League  operated 
became  understood,  incessant  conflicts  ensued.  In  England,  and 
in  London  especially,  the  Craft  Gilds  found  themselves  being 
steadily  undersold  by  the  representatives  of  the  League.  This 
led  to  frequent  conflicts ;  the  London  apprentices,  then  noted  for 
their  pugnacious  tendencies,  frequently  insulted  the  representatives 
of  the  League  and  made  riotous  attacks  upon  their  buildings. 
Such  demonstrations  only  made  the  merchants  fortify  their  walls 
the  more  strongly  and  perhaps  confinned  them  in  the  belief  that 
they  were  most  ill-used  and  unappreciated  individuals.  It  may 
be  truly  said  that  by  the  time  the  League  had  been  a  centmy  in 
full  working  order  there  was  not  a  town  in  Europe  that  did  not 
feel  either  its  political  authority  or  its  commercial  influence. 
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*'  But  beyond  all  this,  as  I  said  in  my  opening  remarks,  the 
League  claimed  to  be  the  arbiter  of  nations.  The  precise  degree 
of  influence  it  exercised  in  this  respect  is  not  possible  of  ascer- 
tainment ;  but  I  may  give  a  few  instances  which  are  on  record. 
In  1348  it  conquered  Eric  and  Hakon  of  Norway  and  Waldemar 
II.  of  Denmark.  After  the  peace  of  1370,  by  which  Denmark 
became  a  province  of  the  League,  no  king  could  be  elected  to  the 
Danish  throne  without  its  approbation.  It  deposed  Magnus,  king 
of  Sweden,  and  gave  his  kingdom  to  his  nephew,  Albert,  Duke  of 
Mecklenburg.  In  1428,  Denmark  becoming  rebellious,  it  declared 
war  against  its  sovereign  and  invaded  the  kingdom,  sending  thither 
248  ships,  manned  by  12,000  troops.  It  is  said  that  later  in  the 
same  century,  being  then  joined  by  the  Danes,  it  declared  war 
against  our  £dward  IV.  and  forced  him  to  grant  protection  to  the 
Steelyard  and  to  yield  still  greater  concessions.  I  do  not,  however, 
find  any  clear  record  of  this  event.* 

"  Having  got  the  League  now  firmly  and  indisputably  established, 
I  must  be  content  to  deal  with  the  remainder  of  ihe  incidents 
associated  with  it  in  the  form  of  a  chronological  table — ^Umiting 
even  this  to  those  which  more  particularly  affect  England. 

"  1312.  Edward  II.  complained  of  the  *Easterling'  merchants, 
who  obstructed  English  commerce  in  every  possible  manner.! 

"1376.  The  merchants  of  London  complained  of  the  *  Invasion 
of  Strangers  acting  as  Brokers,'  from  which  they  prayed  relief, 
which  was  given — saving  always  the  German  merchants. 

"  1392.  The  merchants  of  the  Hanse  obtained  from  the  king  a 
declaration  that  they  should  be  subjected  to  no  new  impositions 
in  any  town. 

''  1395.  England  had  various  disputes  with  the  League,  but 
they  were  all  amicably  settled. 

*  It  is  stated  that,  as  a  consequence  of  this  declaration,  the  English  took 
possession  of  the  London  StaplcJiouses  and  hanged  all  the  merchants  and 
others  employed  at  them,  excepting  the  natives  of  'the  city  of  Cologne,  with 
which  England  continued  at  ^€ACG.— Exchange  and  Review^  Phil.,  May,  1876. 

t  The  Easterlings  were  more  particularly  those  who  came  from  what  we 
now  know  as  the  Baltic  Provinces.  The  *  Westerns,*  those  from  Hamburg, 
Bremen  etc.  The  Easterlings  introduced  a  superior  currency  into  this  country 
at  an  early  period,  from  which  the  word  *  sterling '  is  deduced. 

N    2 
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"  1399.  Henry  IV.  summoned  the  Grand  Master  of  Prussia, 
the  Governor  of  Liibeck  etc.  etc.  to  appear  before  his  council,  for 
that  merchants  of  England  complained  that  they  were  not  treated 
in  those  towns  as  their  merchants  were  treated  in  England.  He 
warned  the  Hanse  that  their  charter  would  be  forfeited,  if  this 
continued. 

*'  1403.  The  League  complained  that  the  Gascons,  then  subjects 
of  England,  had  seized  a  ship  belon^ng  to  Stettin,  and  another 
ship  had  been  seized  on  the  British  coast 

'*  1409.  On  a  balancing  up  for  damages  arising  out  of  the  pre- 
ceding complaints  the  English  king  had  to  pay  over  a  sum  of 
5318^  golden  nobles  to  the  Master  General  of  the  League. 

''14T1.  Several  Hanseatic  merchants  arrested  in  Boston,  as 
hostages  for  murders  of  English  merchants  in  Bergen. 

"1432.  The  Commons  petitioned  Parliament  that  the  Hanse 
merchants  settled  in  London  might  be  made  responsible  for  offences 
committed  against  English  merchants  in  their  towns.  Not  granted. 

"  1436.  The  vessels  of  the  Hanse  were  excepted  from  the  juris- 
diction of  the  English  Admiral  by  consent.  Causes  of  the  Hanse 
merchants  to  be  specially  heard  by  two  judges  to  be  appointed  by 
the  king  for  the  purpose  in  England ;  and  reciprocal  advantages 
to  English  merchants  abroad. 

"  1437.  Henry  VL  renewed  in  the  fullest  manner  all  the 
privileges  the  League  formerly  enjoyed  in  England,  and  also 
agreed  to  pay  19,274^^  nobles  to  the  Grand  Master.  Cause  not 
recorded. 

"  1440.  Heniy  VL  complained  of  the  exactions  from  English 
vessels  and  cargoes  in  Hanseatic  ports  in  Prussia,  and  that  English 
merchants  had  been  plundered  and  imprisoned. 

"  1448.  Further  disputes  between  England  and  the  League. 
Umpires  appointed  to  settle  these. 

"  1452.  Diet  held,  at  Utrecht  to  adjust  differences  between 
England  and  the  League.  Liibeck  rebelled  at  the  settlement 
arrived  at,  and  other  towns  followed.  Cologne  sought  the  favour 
of  England. 

"  1463.  Edward  IV.  gave  the  merchants  of  the  Teutonic  Guild- 
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hall  a  renewal  of  their  privileges,  but  for  a  period  of  two  and  a  half 
years  only.  Same  year  Parliament  imposed  tonnage  duty  on 
wines  brought  into  the  kingdom.  There  was  also  an  act  against 
importation  of  grain,  when  below  a  certain  price. 

^  1475.  Treaty  between  England  and  the  League  negotiated  at 
Bruges.  All  hostilities  to  cease  by  land  and  by  water.  All 
immunities  which  had  been  enjoyed  by  the  League  for  a  hundred 
years  to  be  retained.  Speedy  administration  of  justice  provided 
for.  Absolute  property  in  Stadhof  (or  Steelyard)  in  London  and 
the  branches  in  Boston  and  Lynn  to  be  given  to  the  Hanse.  A 
smn  of  ;^i 5,000  found  due  from  England  to  the  Hanseatics.  The 
latter  still  to  have  the  keeping  of  Bishops'  Gate.  Vexatious 
delays  at  Custom  House  to  be  avoided.  The  king  to  stop  cloth 
frauds.    Hanseatics  to  have  leave  to  sell  Rhenish  wine  by  retail.* 

^  1491.  Jealousies  and  collisions  had  again  broken  out  between 
the  Hanseatics  and  the  English.  These  were  attributed  to  trade 
jealousies,  resulting  very  largely  from  the  operations  of  the 
Company  of  Merchant  Adventurers. 

"1493.  Henry  VH.  of  England  broke  off  all  commercial 
relations  with  the  Netherlands  and  banished  the  Flemings  out  of 
England,  while  the  English  were  driven  out  of  Flanders.  This 
considerably  benefited  the  League — at  the  expense  of  the  Company 
of  Merchant  Adventurers.  The  London  apprentices  etc.  attacked 
the  Steelyard  and  destroyed  some  of  the  buildings. 

"  1503.  The  first  English  statute  relating  to  the  affairs  of  the 
League  in  England  was  enacted  (19  Hen.  VIL,  c  23).  This 
confirmed  all  former  privileges. 

"  1505.  A  conflict  between  the  merchants  of  the  Hanse  and  the 
Company  of  Merchant  Adventurers,  regarding  the  export  of 
English  cloth  to  the  Netherlands. 

'*  1510.  England  was  engaged  on  the  side  of  Denmark  in  a  dis- 
pute in  the  Baltic.  Liibeck,  Wismar  and  other  of  the  Hanseatic 
towns  were  burned  or  damaged. 

•  It  is  stated  that  during  the  reign  of  Edward.  IV.  (1461-83)  the  League, 
joined  by  the  Danes,  declared  war  against  England.  I  find  no  contemporaneous 
record  of  this  circumstance. 


(     i64     ) 

"  1519.  Henry  VIII.  issued  a  commission  for  a  congress  at 
Bruges,  to  treat  with  the  companies  of  the  I^eague  concerning 
the  abuses,  unjust  uses  etc  made  of  the  privileges  formerly  granted 
to  the  League.    The  issue  of  this  congress  does  not  appear. 

"  1535.  The  League  was  retained  by  Henry  VIII.,  with  a 
promised  reward  of  100,000  crowns,  for  the  service  of  placing  a 
king  to  his  liking  on  the  throne  of  Denmark.  The  Hanseatics 
were  defeated  and  lost  many  of  their  ships. 

'^1552.  England  appears  to  have  awoke  suddenly  (reign  of 
Edward  VI.}  to  a  sense  of  the  true  character  of  the  monopoly  she 
had  long  been  conferring  on  the  League.  The  whole  question  of 
these  privileges  had  been  referred  to  the  Privy  CounciL  One  of 
the  many  facts  elicited  was  the  following :  the  merchants  of  the 
League  had  in  the  preceding  year  exported  44,000  pieces  of 
woollen  cloth  (all  sorts  included),  while  the  whole  of  the  English 
merchants  combined  had  during  the  same  period  only  exported 
1 100  pieces.  The  Steelyard  merchants,  although  exempted  from 
aliens'  duty,  yet  exported  and  imported  all  their  merchandise  in 
foreign  bottoms.  As  a  result,  after  examining  records,  charters, 
treaties  etc.  and  hearing  the  answers  of  the  Hanseatic  merchants, 
it  was  resolved : 

"  *  I.  That  all  the  liberties  and  privileges  claimed  by  or  pretended 
to  be  granted  to  the  merchants  of  the  Hanse  are  void  by  the  laws 
of  this  realm,  forasmuch  as  they  have  no  sufficient  corporation 
to  receive  the  same. 

*' '  9.  That  such  grants  and  privileges  claimed  by  them  do  not 
extend  to  any  persons  or  towns  certain,  and  therefore  it  is  un- 
certain what  persons,  or  which  towns,  should  or  ought  to  enjoy 
the  said  privileges;  by  reason  of  which  uncertainty  they  admit 
to  their  freedom  and  immunities  as  many  as  they  list,  to  the  great 
prejudice  of  the  king's  customs  and  the  conmion  htut  of  the  realm. 

**  *  3.  That,  supposing  the  pretended  grants  were  good  in  law, 
which  they  are  not,  yet  the  same  were  made  on  condition  that 
they  should  not  colour  any  other  foreigner's  merchandise,  as  by 
sufficient  proofs  it  appears  they  have  done.* 

**  Other  reasons  were  added,  in  consideration  of  all  of  which  the 
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coancU  (kcreed  that  the  privileges,  liberties  and  franchises  claimed 
by  the  said  merchants  of  the  Steelyard  should  from  thenceforth  be 
and  remain  seized  and  resumed  into  the  king's  grace's  hands, 
'until  the  said  merchants  of  the  Steelyard  shall  declare  and  prove 
better  and  more  efficient  matter  for  their  claim  in  the  premises ; 
saving,  however,  to  the  said  merchants  all  such  liberty  of  coming 
into  this  realm  and  trafficking  in  as  ample  manner  as  any  other 
merchants-strangers  have  within  the  same.' 

"  It  seems  that  this  decision  was  immediately  followed  by  the 
imposition  of  a  heavy  duty  upon  the  imports  and  exports  of  the 
League — 20  per  cent  instead  of  i  per  cent,  their  ancient  duty 
since  King  Henry  III.  The  Regent  of  Flanders,  as  also  the  city 
of  Hamburg,  offered  some  remonstrance. 

*'  1554.  Mary  suspended  the  regulations  as  to  the  higher 
duty  for  three  years.  But  her  parliament  passed  certain  duties 
of  tonnage  and  poundage,  which  were  said  to  press  heavily  on  the 
Hanseatics.     She  appears  to  have  granted  some  redress. 

**  1568.  Elizabeth  had  now  ascended  the  English  throne,  and 
her  enlightened  statesmen  began  the  plan  of  affording  encourage- 
ment to  such  commercial  companies  as  were  trading  in  the  interest 
of  England,  as  the  Merchant  Adventurers,  the  English-Russian 
Company  and  the  Merchants  of  the  Staple.  The  policy  of  the 
Hanseatics  now  was  to  render  these  companies  objectionable  in 
other  countries. 

"1578.  The  Emperor  Rudolph  II.,  as  the  now  head  of  the 
League,  urged  Elizabeth  to  restore  the  League  to  its  former 
privileges  in  England.  She  replied  that  she  had  continued  to 
treat  them  under  the  regulations  she  found  in  force  on  ascending 
the  throne. 

"  1579.  A  general  assembly  of  Hanse  delegates  at  Liineburg 
laid  a  duty  of  7  J  per  cent  on  goods  imported  into  their  territory 
by  Englishmen.  Elizabeth  imposed  a  like  duty  upon  the  imports 
and  exports  of  the  Steelyard  merchants.  Thus  matters  became 
worse  embroiled. 

"  1587.  The  queen  offered  certain  immunities  to  the  Merchants 
of  the  Steelyard,  on  the  condition  that  English  merchants  in 
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Hamburg  were  treated  in  a  like  manner.  She,  being  then  at  war 
with  Spain,  gave  notice  to  the  League  not  to  import  provisions  or 
naval  stores  into  that  or  the  neighbouring  countries  of  Portugal 
and  Italy. 

"  1589.  The  cruisers  of  the  queen  captured  in  the  Tagus  some 
sixty  vessels  belonging  to  Hanseatic  towns,  containing  provisions 
and  warlike  stores,  in  contravention  of  her  notice.  The  stores 
were  confiscated,  but  the  vessels  were  allowed  to  return.  This 
led  to  a  final  breach. 

"  1591.  An  assembly  of  the  representatives  of  some  of  the 
League  cities  took  place  at  Lubeck.  Remonstrances  were  ad- 
dressed to  the  queen  in  by  no  means  courtly  language — 3,  mixture 
of  reproach  and  menace.  She  replied  that  she  did  not  value  their 
hostile  intentions. 

**  1594.  The  Emperor  Rudolph  IL  remonstrated  with  Elizabeth 
respecting  the  grievances  of  the  'maritime  cities  of  the  Baltic 
League.'  She  sent  word  by  a  special  envoy  that  the  privileges 
claimed  by  the  League  were  incompatible  with  the  good  govern- 
ment of  this  realm*  The  Hanses  had  no  cause  to  complain  of 
England,  but  of  themselves. 

"  1597.  The  League  pursued  its  warfare  against  the  Company 
of  Merchant  Adventurers,  thinking  the  queen  could  best  be  in- 
fluenced to  yield  in  this  manner.  The  English  company  were  to 
be  excluded  from  Stade  on  a  certain  day.  The  queen  gave 
directions  for  the  forcible  closing  of  the  Steelyard  on  that  same 
day  and  expulsion  of  all  German  merchants  from  England. 

"  1604.  A  vigorous  attempt  was  now  made  to  resuscitate  the 
League  by  an  assembly  of  its  deputies,  who  appointed  a  solenm 
embassy  to  foreign  powers.  James  I.  was  now  on  the  throne ;  he 
rejected  the  overtures,  on  the  ground  that  the  representative 
brought  no  letter  from  the  Emperor  of  Germany. 

"1612.  James  joined  Holland  and  the  Hanse  Towns  in  a 
remonstrance  to  the  King  of  Denmark,  who  now  claimed  to  be 
Lord  of  the  Baltic,  against  the  increase  of  tolls  on  ships  passing 
the  Sound.  This  seems  to  have  been  the  last  important  occasion 
in  which  England  was  brought  in  contact  with  the  League. 
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"But  the  history  of  the  League  in  England — ^however  in- 
teresting to  Englishmen,  and  however  suited  to  the  present 
occasion — ^is  by  no  means  the  history  of  the  League  as  a  con- 
federation. It  did  not  originate  in  England,  although  it  seems 
quite  probable  that  it  received  its  death-blow  here.  I  have  yet 
the  concluding  struggles  to  record;  and  these  are  nearly  all 
associated  with  the  North  of  Europe.  The  departure  of  the 
herring  fishery  from  the  North  Sea,  early  in  the  15th  century, 
affected  its  large  trade  in  salt  The  twelve  years'  war  between 
Pnissia  and  Poland,  1454-66,  greatly  reduced  the  Easterling  cities. 
The  rise  of  Copenhagen  lessened  the  hold  of  the  League,  nearly 
always  feeble,  upon  the  three  northern  kingdoms.  The  six  years' 
war  between  Denmark  and  Lubeck,  early  in  the  i6th  century, 
weakened  the  latter  city  greatly.  An  internal  dispute,  about 
1518,  cut  off  fourteen  of  the  towns  from  the  confederacy.  It 
was  declared,  about  1522,  that  so  much  engaged  was  the  League 
in  quarrels  with  foreign  powers  that  the  danger  of  membership 
became  nearly  a  counterpoise  to  the  protection  it  afforded.  In 
1535  t^^c  Danes,  assisted  by  Sweden,  inflicted  great  damage  on 
the  ships  of  the  League.  This  was  a  serious  blow.  The  year 
1553  brought  many  disasters.  The  factories  of  Novgorod  and  of 
Beigen  had  practically  to  be  abandoned.  That  of  Bruges  had 
shown  signs  of  decay  and  had  been  first  transferred  to  Dort,  and 
afterwards  to  Antwerp.  And  Denmark  was  beginning  to  increase 
the  Sound  dues — a  grievance  which  has  extended  down  almost 
to  our  own  time.  By  the  close  of  the  century  the  commerce  of 
Holland  had  made  such  decided  advances  that  it  was  manifest 
the  League  was  to  be  subjected  to  severe  competition  in  this 
quarter,  especially  in  its  trading  to  the  South  of  Europe.  The 
English  Company  of  Merchant  Adventurers  were  cultivating  an 
extended  commerce  with  Flanders.  As  early  as  1578,  a  large 
portion  of  the  trade  of  the  League — the  export  of  British  wool — 
had  been  prohibited  by  Act  of  Parliament  The  general  policy  of 
the  ministers  of  Elizabeth  (especially  of  Sir  William  Cecil)  had 
already  been  unmistakeably  proclaimed. 

**  Early  in  the  17th  century  Hamburg  showed   such  marked 
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signs  o(  progress  that  some  of  the  other  cities  of  the  Leagne, 
especially  Liibeck,  grew  vejy  sensitive  on  the  point  The 
League,  in  1613,  contracted  an  alliance  with  Holland,  but  it  was 
only  one  of  expediency ;  its  real  interests  were  in  opposition  to 
those  of  its  new  ally.  Denmark  increased  her  severities  against 
the  commerce  of  the  League.  The  English  trading  companies — 
the  Merchant  Adventurers,  the  Russian  and  the  East  India 
Company — ^were  all  in  active  competition.  In  1630,  Sweden  was 
at  war  with  Germany,  and  the  German  Hanse  Towns  suffered 
severely.  At  a  diet  of  the  League  convened  at  Liibeck  this  year 
but  few  deputies  attended,  and  these  were  prompt  to  intimate  the 
withdrawal  of  their  cities  from  the  confederation.  In  the  treaty 
of  Westphalia,  concluded  in  1648,  the  rights  of  the  League  in 
Europe  were  declared  to  be  protected.  But  this  was  a  warming 
of  the  skeleton  only — the  substance  was  gone  1  The  League  to 
which  the  French  kings,  Louis  XL,  Charles  VIIL,  Louis  XIL 
and  Francis  I.  had  paid  court,  and  on  which  they  had  lavished 
their  favours,  the  League  of  whose  bounty  even  the  Emperor 
Charles  V.  had  availed  himself,  was  no  more ;  it  was  a  thing  of 
the  past  I  confess  to  a  feeling  of  sympathy  even  in  the  bare 
record  of  this  fallen  greatness. 

"  The  sun  of  the  former  greatness  of  the  League  was  going 
rapidly  down;  but  the  shadows,  or  some  of  them,  became 
immensely  prolonged.  After  the  virtual  disruption  of  the  old 
League  in  1630,  Hamburg,  Bremen,  Liibeck  and  Frankfort-on- 
the-Main  formed  a  new  compact,  under  the  designation  of  the  Free 
Hanse  Towns ;  but  this  combination  never  obtained  much  power. 
At  the  peace  of  Utrecht,  between  England  and  France,  in  17 13, 
many  of  the  commercial  privileges  which  formerly  belonged  to 
these  Free  Hanse  Cities  were  discussed  and  renewed.  At  the 
treaty  for  the  indemnity  of  the  Empire  in  1803  France  contended 
for  the  freedom  of  these  cities  and  carried  the  point  In  1810 
Napoleon  added  them,  as  a  department,  to  the  French  Empire  ; 
and  their  independence  was  again  acknowledged  in  18 15,  when 
they  were  allowed  representation  in  the  German  federal  diet 
These  *free   cities'  have    played    a    really  important  part    in 
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modem  history.  Finally,  the  three  first  named  joined  the  German 
Confederation  in  1866,  and  have  proper  representation  in  the 
NatioDal  Assembly.  Frankfort  was  absorbed  into  Prussia ;  Ham- 
burg and  Bremen  still  remain  free  ports ;  and  Liibeck  has  been 
zMed  to  the  German  Customs  Union. 

**  It  will  naturally  be  asked  what  I  have  to  say  of  the  influence 
of  the  League  upon  mercantile  usages,  such  as  bills  of  exchange 
and  marine  insurance.  I  have  looked  in  vain  for  any  detailed 
instances  of  the  use  of  the  former;  but  it  has  always  to  be 
remembered  that  matters  of  daily  occurrence  are  rarely  recorded. 
Richard  IL  had  in  138 1  made  bills  of  exchange  the  only  lawful 
mode  of  making  remittances  from  England.  The  League,  with 
its  own  ships,  and  its  own  officials,  sworn  to  secrecy  in  all  they 
did  b  the  Leaguers  afiairs,  no  doubt  acted  as  best  suited  its 
momentary  convenience.  As  to  marine  insurance,  I  think  it 
maybe  inferred  that  it  was  not  practised  by  the  League.  There  is 
no  mention  of  marine  insurance,  except  in  its  original  form  of 
bottomry,  in  the  maritime  laws  of  the  Hanse  Towns,  the  /us 
Hanseaticum  Maritimum^  compiled  and  promulgated  in  1591. 
Previous  to  that  date  the  League  had  made  use  of  the  Laws  of 
Oleron  and  of  the  Laws  of  Wisby,  probably  in  relation  to  theur 
southern  and  northern  commerce  respectively.  It  has,  however,  to 
be  remembered  that  the  League  had  vessels  enough  and  cargoes 
enough  to  stand  as  its  own  insurer,  just  as  some  of  our  larger 
steamship  companies  do  now.  I  incline,  however,  to  think  that 
the  League  did  not  directly  help  forward  the  cause  of  marine 
insurance,  which  we  know  was  practised  in  Europe  before  its 
code  was  framed. 

"Reviewing  the  history  of  the  Hanseatic  League  simply  in 
relation  to  its  influence  upon  the  commerce  of  the  world,  it  is  not 
perhaps  easy  to  arrive  at  a  just  conclusion.  So  many  factors 
enter  into  the  problem,  and  it  is  difficult  to  keep  these  all 
concurrently  in  view.  On  the  whole  I  am  disposed  to  regard  it 
favourably.  It  was  a  monopoly;  but  it  existed  in  an  age  of 
monopoUes.  In  the  beginning  it  obtained  its  ends  by  superior 
intelligence,  and  entirely  by  the  arts  of  peace.      When  it  came  to 
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depend  upon  force,  then  it  required  only  a  combination  of  force 
to  overwhelm  it  Those  who  live  by  the  sword  frequently  perish 
by  it  The  League  showed  to  Europe  the  power  of  combination ; 
it  showed  that  wealth  followed  commercial  activity.  It  also 
showed  that  trade  should  be  free  and  untrammelled  for  all  that 
would  engage  therein.  Its  example  in  this  respect  was  probably 
almost  the  greatest  good  which  it  accomplished.  That  our  nation 
profited  largely  by  its  example  is  to  be  clearly  seen  by  a  carcfiil 
study  of  the  events  which  directly  followed  the  expulsion  of  its 
merchants  from  among  us.  That  HoUand  also  followed  closely  in 
its  wake,  as  far  as  the  times  admitted,  and  that  the  whole  of 
Western  and  Northern  Europe  were  stimulated  by  it,  seems  dear. 
It  may  perhaps  aU  be  reduced  to  a  single  sentence :  the  league 
lived  as  long  as  it  was  fitted  to  live,  and  then  it  died  !  It  died  as 
a  confederation,  but  the  lessons  of  its  experience  still  survive ;  the 
traditions  of  its  greatness  will  never  be  wholly  effaced,  while 
language  shall  last  In  a  practical  sense  it  abolished  wholesale 
piracy  in  the  Northern  seas ;  and  there  was  far  greater  security 
alike  on  sea  and  land  than  previously  existed.  It  taught  another 
important  and  enduring  lesson,  that  commerce  and  civihzation 
go  hand  in  hand." 

The  learned  Chairman  tendered  to  Mr.  Walford  the  thanks 
of  the  Conference  for  his  careful  and  learned  paper. 

Quarantine. 

Sir  Sherston  Baker,  Bart,  of  London,  read  a  paper  mtituled 
"  International  Rules  of  Quarantine  : " 

"The  constantly  increasing  maritime  commerce  between 
different  nations  calls  imperatively  for  a  uniformity  of  the  laws  by 
which  the  practice  of  quarantine  should  be  governed.  The  more 
the  laws  of  respective  countries  diverge,  the  more  difficult  it 
becomes  to  lay  down  rules  and  regulations  which  are  capable  of 
being  made  to  coincide  with  the  ideal  conceived  to  be  necessary 
for  the  one  end  in  view,  viz.,  the  prevention  of  the  introduction  of 
disease. 
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"  In  some  countries,  such  as  Holland,  quarantine  exists  rather 
in  theory  than  in  practice ;  in  others,  such  as  Austria,  quarantine 
measures  are  severe  and  rigorously  carried  out  In  France  the 
General  Regulations  of  the  Maritime  Sanitary  Police  of  1876 
have  reviewed — perhaps  modified — the  then  existing  law  of  1853. 
In  England  the  statute  6  George  IV.,  c.  78,  which  was  passed  in 
1825,  and  which,  it  should  be  observed,  is  limited  in  its  operation 
to  the  United  Kingdom,  repealed  several  earlier  laws  and  enacted 
other  and  less  stringent  provisions  in  lieu  thereof;  it  is  not,  how- 
ever, called  into  requirement  in  England,  except  in  cases  of 
plague,  yellow  fever  and  cholera,  owing  to  the  ample  manner  in 
which  the  sanitary  work  is  carried  out  under  milder  regulations  by 
the  officers  of  the  Port  Sanitary  Authority.  This  authority  is 
constituted  by  the  Local  Government  Board,  by  virtue  of  the 
Public  Health  Act  of  1875,  and  is  now  in  operation  at  all  the 
chief  ports  of  England.  Other  countries  have,  within  the  last  ten 
to  fifteen  years,  modified  the  severity  of  their  laws ;  but  the  benefit 
of  these  relaxations  in  favour  of  shipping  and  of  commerce  can 
only  be  very  partial,  so  long  as  other  countries  do  not  take  part  in 
them,  or  continue  to  act  each  according  to  its  own  idea  and  to 
follow  different  rules  of  quarantine,  especially  with  respect  to 
vessels  which  may  come  from  the  Eastern  parts  of  the  Medi- 
terranean. It  should  not  be  forgotten  that  the  interest  of  every 
port  situated  on  the  same  sea  is,  to  a  certain  degree,  identical,  for 
each  port  has  numerous  matters  more  or  less  in  common  with  its 
neighbour. 

'*  If  one  state  abolishes  or  relaxes  its  measures  of  quarantine, 
and  a  neighbouring  state  preserves  a  vigorous  procedure,  it  is 
evident  that  the  advantages  which  may  result  to  commerce  from 
the  reforms  of  the  one  will  be  materially  depreciated,  or  even 
more  than  counterbalanced,  by  the  severity  of  the  quarantine 
which  the  other  state  will  exercise  towards  the  vessels  arriving 
from  the  ports  of  the  former.  It  is,  therefore,  the  interest  of  all 
—especially  of  neighbouring — states  that  their  measures  of 
prevention  should  be  uniform. 
'*It  has  often   been  strongly  and,   I  may  say,  passionately 
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affirmed  that  measures  of  quarantine  are  unavailing.  But  this 
opinion  is  opposed  to  the  general  consensus  of  all  the  civilized 
states  and  is  contrary  to  the  testimony  of  the  highest  medical 
authorities.  I  mention,  by  way  of  instance,  the  opinions  of  the 
Royal  College  of  Physicians  in  i8i8  *  of  Dr.  Giovanni  Cabiadis,t 
of  Mr.  Simon,  the  medical  officer  of  the  Privy  Council,}  and  of  Dr. 

♦  *  We  are  of  opinion,  although  some  epidemic  diseases  are  not  propagated 
by  contagion,  that  it  is  by  no  means  proved  that  the  plagne  is  not  contagious, 
or  that  the  regulations  of  plague  police  are  useless  or  pernicious.  We  are 
persuaded,  on  the  contrary,  from  the  consideration  of  the  experience  of  all 
ages,  and  some  of  us  from  personal  observation,  that  the  disease  is  communi- 
cable from  one  individual  to  another.  .  .  .  The  doctrine  of  contagion 
appears  to  us  to  be  wholly  unshaken  by  any  argument  which  Dr.  Maclean 
[referring  to  the  then  recent  work  of  Dr.  Maclean,  entitled  '  Results  of  an 
Investigation  respecting  Epidemic  and  Pestilential  Diseases,  including 
Researches  in  the  Levant  concerning  the  Plague,']  has  adduced ;  at  the  same 
time  we  think  it  probable  that  some  of  the  personal  restrictions  enforced 
in  the  establishments  for  quarantine  might  be  modified  without  risk  to  the 
public  health.' 

t  Dr.  Giovanni  Cabiadis,  as  the  result  of  his  observations  during  the 
outbreaks  of  the  plague  in  1876-77,  does  not  attempt  to  deny  the  contagions 
properties  of  plague,  but  he  does  not  accept  unconditionally  the  assertion  of 
those  who  pretend  that  you  must  keep  at  a  distance,  say  of  six  mHres^  from 
the  patient,  in  order  to  avoid  contracting  the  disease.  The  experience 
acquired  by  him  during  the  epidemic  outbreaks  of  Hillah  and  Bagdad  have 
convinced  him  that  no  great  risk  is  incurred  in  touching  persons  affected  with 
the  plague,  provided  yon  avoid  exposing  yourself  for  any  lengthened  period 
to  the  atmosphere  of  the  apartment  occupied  by  them.  While  the  Mo- 
hammedans, discarding  all  sanitary  precautions,  live  with  and  handle  plagne 
patients,  the  Jews  and  Christians,  on  the  contrary,  firmly  believing  in  its 
contagious  properties,  very  seldom  touch  them  ;  yet  all  of  tiiem  equally  catch 
the  disease,  if  they  live  in  the  same  house  with  the  plague  patient,  but  axe  safe,  if 
they  quit  the  house  the  moment  a  case  of  plague  occurs  in  it  Dr.  Cabiadis 
says  that  he  considers  the  atmosphere  which  surrounds  a  person  affected  with 
plague  as  the  true  medium  of  transmission.  Apart  from  this,  he  has  also  met 
numerous  instances  in  which  he  believes  the  clothes  and  bedding  of  plague 
patients  communicated  the  malady  to  sound  persons  living  beyond  the  sphere 
of  the  epidemic  outbreak.  Such  articles  were  made  of  wool,  cotton,  flax 
or  hemp. 

X  Mr.  Simon,  in  his  Eighth  Armual  Report,  says : — '  The  precautions, 
generally,  which  may  be  taken  against  contagious  diseases,  are  of  two  kinds  : 
first,  if  possible,  to  prevent  the  entrance  of  the  contagion;  secondly,  if  the 
contagion  be  present,  to  annihilate,  as  far  as  possible,  the  circumstances  which 
favour  its  spread.  And  thus,  as  regards  cholera,  a  first  and  incalculably 
important  question  to  be  answered  by  those  who  have  to  care  for  the  public 
health  of  a  country  is  the  question  whether  by  any  measures  of  quarantine  they 
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Seaton,  Medical  Officer  to  the  Local  Government  Board,*  who, 
although  differing,  tend  to  support  the  ideal  of  a  prophylactic 
quarantine. 

"  On  the  other  hand  it  is  right  that  I  should  recall  to  recollec- 
tion that  such  opinions  have  been  vehemently  controverted  by 
well-known  writers,  as  Dr.  Maclean  and  Dr.  Bowring ;  also  Mr. 
Netten  Radcliffe  appears  to  incline  to  their  views. 

"  I  therefore  propose  to  the  Conference  to  consider  whether  the 
rules  of  prevention  may  be  made  so  uniform  that  they  may  be 
internationally  adopted. 

"So  far  back  as  1838  the  French  Government  proposed  the 
formation  of  a  congress  of  delegates  from  the  different  European 
states  having  ports  in  the  Mediterranean  to  adopt  some  inter- 
national niles  of  quarantine.  Lord  Palmerston  (then  Foreign 
Secretary)  acceded  to  the  proposal ;  but,  in  consequence  of  some 
difficulties  suggested  by  the  Austrian  Government,  the  scheme  was 
abandoned.  

can  provide  that  all  contagion  of  the  disease  shall  be  kept  outside  the  limits 
of  their  land.  Subject  to  one  qualification,  which  is  not  an  important  one  for 
the  present  argument,  it  may,  I  think,  be  accepted  as  certain  that  quarantine, 
OQoducted  with  extreme  rigour  and  with  the  precision  of  a  chemical  experi- 
ment, will  keep  cholera  out  of  any  part  of  Europe  in  which  these  extremely 
difficult  conditions  can  be  absolutely  fulfilled;  and  thus,  speaking  as  to  the 
diy  question  of  medical  practice,  I  have  no  hesitation  in  saying  that  England 
ought  to  resist  cholera  by  quarantine.'  And  in  a  postscript  to  minutes  respect- 
ing merchandise  arriving  in  England  from  countries  affected  with  the  plague, 
July  3rd,  1875,  he  says  : — *  With  reference  generally  to  the  importability  of 
morbid  infections  from  the  Levant,  by  means  of  the  materials  of  commerce,  I 
wodd  observe  that  the  branch  of  trade  which  ought  to  be  regarded  as  most 
open  to  the  suspicion  of  danger  (if  danger  is  to  be  suspected  of  any  branch 
whatsoever)  is,  I  think,  undoubtedly  the  rag  trade.  With  regard  to  many 
infectious  diseases  it  is  well  known  that  certain  sorts  of  things  used  by  the 
sick,  such  as  their  clothing,  bedding,  towels,  handkerchief,  napkins  &c.,  get 
imbued  with  infective  matters  and  are  thus  rendered  for  a  longer  or  shorter 
time  capable  of  conveying  infection.' 

*  £>c  Seaton,  in  his  Seventh  Annual  Report  (1877),  says: — '  A  theoretically 
perfect  quarantine,  a  quarantine  which  it  should  be  impossible  to  break  on  any 
point,  and  which  must,  of  course,  include  the  full  period  of  incubation  of  the 
particular  disease  quarantined  against,  would  doubtless,  if  practicable,  afford  a 
certain  higher  degree  of  security  against  the  introduction  of  disease  than  can 
be  attained  by  mere  inspection  on  arrival  as  to  the  actual  existence  of 
disease.' 
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"In  1843  the  Earl  of  Aberdeen  (then  Foreign  Secretary)  again 
attempted  to  bring  about  a  meeting  of  delegates,  but  the  delays 
of  the  Austrian  Government  again  defeated  the  project 

"At  length  in  185 1,  on  the  invitation  of  the  French  Govem- 
ment,  an  International  Sanitary  Conference  met  at  Paris,  with  the 
object  of  establishing  a  uniform  system  of  quarantine.  France, 
Great  Britain,  Austria,  Russia,  Sardinia,  Tuscany,  the  Papal  States, 
Naples,  Turkey,  Greece,  Spain  and  Portugal,  being  the  twelve 
states  which  had  territory,  or  had  important  interests,  on  the 
Mediterranean,  were  represented.  Dr.  Melier,  as  French 
delegate,  took  the  chief  part  in  the  discussion.  Through  .his 
conciliatory  spirit  and  mastery  of  the  whole  of  the  intricate 
question  involved  a  provisional  understanding  was  arrived  at  on 
all  the  points  that  were  raised.  A  drafl  convention,  with  '  Inter- 
national Sanitary  Regulations,'  was  adopted.*  Not  only  were  re- 
strictive measures  reduced  to  a  minimum  for  the  plague,  yellow 
fever  and  cholera,  but  they  were  precisely  defined,  in  lieu  of  those 
which  had  theretofore  been  in  practice.  Sanitary  precautions 
also  were  fully  considered ;  and  the  much  desired  uniformity  was 
even  extended  to  the  detail  of  administrative  organization. 

"  Unfortunately,  when  this  important  work  was  submitted  to 
the  various  powers,  France,  Sardinia,  Portugal,  Tuscany  and 
Turkey  alone  ratified  it  and  adopted  the  system;  the  other  powers 
being  influenced  by  motives  which,  so  far  as  I  am  aware,  have  not 
transpired. 

^'  The  end  for  which  the  Conference  was  assembled  was,  there- 
fore, only  partially  attained.  In  its  endeavours  to  promote  uni- 
formity it  would  seem  to  have  gone  too  far.  Not  content  with 
recommending  uniform  measures  of  prevention,  which  alone  was 
a  matter  difficult  to  attain,  it  had  endeavoured  to  supplement  these 
measures  with  a  code  of  procedure  which  was  to  be  universal, 
varying  thereby  the  municipal  laws  of  the  several  states  which 
were  parties  to  the  Conference.  This  was  too  great  an  attempt, 
and  one  which  was  sure  to  encounter  insurmountable  obstacles. 

*  The  full  text  of  this  Convention  and  of  the  International  Sanitary  Regola- 
tions  is  to  be  found  at  page  343  of  *  Baker's  (Sir  Sherston)  Laws  relating  to 
Quarantine.'    (C.  Kegan  Paul  &  Co.,  i  Paternoster  Square,  London.) 
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"  This,  therefore,  was  the  rock  on  which  the  convention  split, 
and  the  result  was  that  the  five  states  which  had  ratified  the 
convention  hastened  to  renounce  it  so  soon  as  the  term  of  five 
years,  which  it  provided  for,  had  expired. 

"  In  1859  the  French  Government  returned  to  the  subject  and 
invited  a  conference  to  meet  at  Paris.  It  was  hoped  that  by 
eliminating  from  the  subject  for  discussion  certain  questions  which 
refined  its  purpose  too  much,  especially  such  as  related  to  the 
procedure  for  carrying  out  the  quarantine  measures,  the 
dd^iates  might  succeed  in  attaining  to  an  understanding  on  the 
general  principles.  A  draft  convention  was,  with  this  object, 
prepared,  but  it  was  not  found  possible  to  reconcile  all  the 
conflicting  interests  involved,  and  the  Conference  ceased  to  exist. 

'*The  appearance  of  cholera  in  Europe  in  1865  was  attributed 
to  the  return  of  the  Mohammedan  pilgrims  from  Mecca.  This 
infection  spread  along  each  of  the  several  lines  of  steamboat  com- 
mnnication  which  diverge  from  Alexandria,  as  a  centre,  to  all  the 
most  considerable  ports  of  the  Levant  and  of  Southern  Europe. 
This  gave  rise  to  a  third  Conference,  also  at  the  suggestion  of 
France.  The  meeting  was  held  at  Constantinople  in  the  following 
year  (1866).  All  the  states  of  Europe,  as  well  as  Egypt  and 
Persia,  were  represented.  The  etiology  and  the  prophylaxis  of 
cholera  were  the  subjects  of  the  discussion.  It  was  hoped  by  the 
Conference  that  some  understanding  might  be  arrived  at  as  to  the 
measures  proper  to  be  taken  for  the  prevention  of  a  fresh  impor- 
tation of  that  dire  disease.  The  work  of  the  Conference,  both 
scientific  and  practical,  was  considerable.  It  certainly  threw  much 
light  on  the  etiology  of  cholera.  Its  prophylaxis  was  considered 
by  the  Conference  from  every  aspect,  with  regard  both  to  India, 
whose  valley  of  the  Ganges  is  the  source  of  the  scourge,  and  to 
the  various  methods  or  channels  by  which  the  disease  is  imported 
into  the  various  states  of  Europe.  But,  like  all  its  predecessors, 
this  Conference  was  doomed  to  be  unproductive  of  any  material 
or  lasting  results.  Nevertheless,  it  bore  this  fruit,  that  legitimate 
hopes  were  raised  that  the  recommendations  which  it  had 
sanctioned  concerning   measures  of  prevention  in  the  Levant 
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would  be  generally  adopted  and  followed  The  work  of  the  Con- 
ference of  Constantinople  also  left  its  influence  on  the  practice 
then  in  force  in  Europe  for  the  prevention  of  cholera.  All  the 
Southern  states  saw  the  necessity  of  modifying  their  sanitary 
regulations,  which  now  show  marked  traces  of  the  beneficial 
influence  of  the  Constantinople  Conference. 

''But  the  Conference  of  Constantinople  was  not  the  last 
attempt  to  arrive  at  uniform  measures  of  prevention  against  the 
cholera.  In  1874  the  Austro-Hungarian  Government  took  the 
initiative  in  convoking,  at  Vienna,  another  Conference  for  this 
purpose,  as  well  as  for  establishing  a  permanent  International 
Commission,  to  be  entrusted  with  the  duty  of  studying  all  ques- 
tions relating  to  the  etiology  and  to  the  prophylaxis  of  cholera. 
This  Conference  was  composed  almost  entirely  of  members  of  the 
medical  profession ;  it  was  unanimous  on  the  fundamental 
scientific  questions,  and  its  conclusions  were  confirmatory  of  those 
of  the  Conference  of  Constantinople.  The  transmissibility  and 
the  propagation  of  cholera  by  importation  were  not  denied,  but 
there  was  much  difference  of  opinion  concerning  the  measures  of 
prevention,  which,  it  would  seem,  ought,  if  perfect,  to  have  been 
the  corollary  to  the  scientific  doctrine  which  was  admitted  on  all 
hands.  Some  delegates  advocated  the  abolition  of  quarantine 
sCnd  replacing  it  by  a  mere  medical  inspection,  followed,  where 
necessary,  by  disinfection,  while  others,  on  the  contrary,  ai^ed 
in  favour  of  it  Nevertheless,  all  were  agreed  as  to  the  conse- 
quences of  the  importation  of  the  disease.  This  divergence  of 
opinion  as  to  quarantine  resulted  from  the  fact  that  some  dele- 
gates represented  states  where  it  was  alleged  cholera  is  nearly 
always  permanent,  or  else  which,  through  their  proximity  to  such 
states,  from  the  force  of  habit  or  from  disbelief  in  quarantine, 
disregarded  any  means  of  protecting  themselves.  Others  preferred 
the  certain  advantages  which  result  to  commerce  from  not  being 
trammelled  with  vexatious  quarantine  regulations,  choosing,  rather 
than  forego  the  certain  commercial  gain,  to  incur  the  doubtful 
risk  of  propagation. 

"  Again,  other  delegates,  who  represented  states  in  the  South  of 
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Europe,  considered  that  the  interest  of  their  countries  was  best 
served  by  being  guaranteed  against  the  importation  of  cholera. 
Both  parties  brought  plausible  arguments  to  bear  in  support  of 
their  views.  The  result  was  that  the  Conference  recognized  the 
^t  that  there  was  rather  a  possibility  of  concord  between  certain 
states  in  the  north  of  Europe  and  between  states  in  the  south  of 
Europe  than  a  universal  international  agreement 

''Nevertheless,  it  should  not  be  forgotten  by  us  that  the 
stumbling-block  to  all  these  conferences  was  the  anxious 
endeavour  of  their  representatives  to  reduce  the  conflicting 
quarantine  systems  of  the  world  to  uniformity,  not  only  of  theory 
and  practice,  but  of  practice  even  in  its  utmost  details.  There- 
fore I  prefer  instead  to  consider  the  minimum  of  precaution, 
which,  if  honestly  observed,  shall  save  a  country,  or  part  of  a 
country,  from  being  placed  in  quarantine  by  other  states;  so 
long,  of  course,  as  the  country  itself  be  free  from  disease. 

"  I  have  endeavoured  to  reduce  this  scheme  to  writing,  and  for 
the  convenience  of  the  Conference  have  drafted  it  in  the  form  of 
Articles  (forty  in  nimiber),  which  I  beg  to  submit  to  the  con- 
sideration of  the  Conference.  The  following  is  a  brief  outline  of 
my  suggestions.  They  refer  to  the  plague,  yellow  fever  and 
cholera  only. 

•An  *  International  Bill  of  Health,'  to  be  granted  by  the  local 
authority  of  the  port  of  departure  to  every  vessel  and  to  be 
delivered  up  by  the  vessel  at  the  ultimate  port  of  destination. 
This  bill  to  be  viskd  at  the  port  of  departure  by  the  consul  repre- 
senting the  port  of  destination,  in  such  terms  as  he  sha^  think  fit 
A  similar  vis^  to  be  required  at  every  port  touched  at,  both  from 
the  local  authority  and  from  the  consul  representing  the  port  of 
destination.  This  bill  of  health  to  be  accepted  in  all  ports  of  the 
high  contracting  parties.  A  foul  bill  of  health,  or  a  case  of  disease, 
past  or  present,  on  board,  or  the  fact  of  any  port  having  become 
infected  within  a  limited  time  after  the  departure  of  a  vessel  from 
it,  to  authorize  the  local  authority  of  the  port  of  arrival  to  place 
the  arriving  or  touching  vessel  in  quarantine,  according  to  a 
certain  scale,  containing  a  maximum  and  a  minimum  period  of 
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quarantine  ;  it  being  optional  to  every  state  to  adopt  any  pericn! 
within  those  limits.  Every  state  to  preserve  its  own  municipal 
quarahtine  sjrstem,  except  on  such  points  as  may  nullify  or  con- 
tradict the  Articles.  Measures  of  disinfection  for  passengers^ 
crew  and  cargo  to  be  required,  but  supplying  the  details  in  eveiy 
case  to  be  left  to  the  municipal  regulations.  Lazarets  and  hospital 
ships  to  be  provided  in  sufficient  number  and  to  be  regulated 
according  to  the  best  sanitary  principles,  but  again  the  details  to 
be  left  to  the  municipal  authority. 

"  To  avoid  the  necessity  of  placing  a  whole  state  in  quarantine, 
especially  where  a  state  comprises  distant  colonial  possessions, 
each  country  to  be  divided  by  its  own  government  into  territorial 
divisions,  to  be  termed  *  Quarantine  Centres.'  Each  state  to 
engage  to  guard  rigidly  against  any  infected  '  centre/  and  to  place 
the  same  in  quarantine. 

"  The  proposed  rules  are  as  follows  : 

"  Art.  I. — The  High  Contracting  Parties  agree  to  apply  to  the 
plague,  yellow  fever  and  cholera  the  sanitary  measures  hereinafter 
mentioned.  •  In  these  Articles  the  word  '  disease '  shall  comprise 
*thc  plague,*  *  yellow  fever 'and  'cholera;'  the  word  *  infected  ' 
shall  mean  *  infected  by  the  plague,  yellow  fever  or  cholera ; ' 
the  word  '  centre'  shall  signify  any  of  the  territorial  divisions  in 
the  Schedule  to  these  Articles  set  out ;  the  word  '  consul '  shall 
include  '  any  representative  delegated  by  a  consul ; '  the  words 
'bill  of  health'  shall  mean  the  '  international  bill  of  health ;  * 
and  the  word, '  hospital '  shall  mean  a  '  lazaret '  or  '  hospital  ship.* 
"  Art.  2. — At  the  port  of  departure,  or  at  any  port  touched  at, 
every  vessel,  both  before  and  after  she  is  loaded,  may  be  inspected 
by  the  local  authority  of  the  port  and  by  the  'consul'  of  the 
*  centre '  of  the  port  of  destination,  and  she  shall  be  subjected 
to  such  reasonable  sanitary  measures  as  the  local  authority  may 
deem  necessary.  These  measures,  when  necessary,  shall  be 
effected  at  the  expense  of  the  local  authority,  and  as  quickly  as 
possible,  so  as  to  avoid  every  delay  to  a  vessel. 

"  Art.  3. — At  the  port  of  departure  the  passengers  and  the  crew 
may  be  examined  by  a  medical  officer,   at  the  request    either 
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of  the  local  authority  or  of  the  'consul '  of  the  'centre*  of  the 
port  of  destination.  The  departure  of  any  person  who  may  be 
affected  by  any  '  disease '  may  be  forcibly  prevented  by  the  local 
authority  with  or  without  the  request  of  the  'consul'  of  the 
'  centre '  of  the  port  of  destination.  Such  examination  shall 
be  made  as  quickly  as  possible,  so  as  to  avoid  every  delay  to  a 
vessel 

**  Art.  4.— There  shall  only  be  two  *  bills  of  health/  viz.,  a  clean 
bill  and  a  foul  bill ;  the  first  shall  state  the  absence  of  'diseases' 
in  the  '  centre '  from  which  it  is  issued ;  the  second  shall  state  by 
name  the  presence  of  one  or  more  '  diseases '  in  the  '  centre ' 
from  which  it  is  issued.  Every  bill  shall  also  state  the  following 
particulars :  the  name  of  the  vessel  to  which  it  is  issued,  the 
name  of  the  captain  or  master,  the  tonnage,  the  cargo,  the 
number  and  sanitary  condition  of  the  crew  and  passengers,  and 
the  sanitary  condition  of  the  vessel,  and  the  ports.it  is  proposed 
to  touch  at 

''  Art.  5. — Every  ^  bill  of  health '  shall  be  drawn  up  and  signed 
by  the  local  authority  of  the  port  of  primary  departure  in  the  name 
of  the  territorial  government ;  and  it  shall  bear  the  visa  of  the 
'consul'  of  the  'centre'  of  the  port  of  destination  and  shall  be 
credited  in  all  the  ports  of  the  High  Contracting  Parties,  subject 
to  the  subsequent  local  and  consular  visas.  The  '  consul '  of  the 
'centre'  of  the  port  of  destination  may  affix  a  qualified  or 
negative  visa  should  he  think  fit ;  but  in  such  case  he  shall  state 
the  nature  of  the  qualification,  or  his  reason  for  negativing  the 
signature  of  the  local  authority.  It  shall  be  optional  to  other 
local  authorities  to  admit  a  vessel  with  such  a  qualified  or 
negative  '  bill  of  health '  to  pratique,  or  to  require  her  to  undergo 
a  quarantine  within  the  limits  set  forth  in  Art  20. 

"  Art.  6. — The  local  authority  of  every  port  where  a  vessel  may 
touch  shall  require  the  production  of  the  '  bill  of  health '  of  the 
vessel ;  and  the  same  authority,  and  the  '  consul '  of  the  *  centre  * 
of  the  port  of  destination,  shall  affix  their  respective  visas  to  the 
said  bill  of  health.  Such  visas  may  be  confirmatory,  qualified  or 
negative,  according  as  the  authority  or  '  consul '  may  respectively 
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deem  expedient ;  but  in  the  two  latter  alternatives  a  reason  shall 
be  assigned  on  the  *  bill  of  health.' 

"  Art.  7. — Every  vessel  shall  have  one  *  bill  of  health '  and  no 
more. 

**  Art.  8. — ^This  '  bill  of  health  •  shall  be  in  the  following  form 
and  to  the  following  tenor  and  effect : — 

'  To  all  to  whom  these  presents  shall  come,  the  undersigned 
health  officer  of  {name  of  state)  at  the  port  of  {name)  sendeth 
greeting. 

*  I  hereby  certify  that  the  vessel  called  the  {A.)^  whose  master 
[or  commander]  is  {B.C.),  is  about  to  sail  from  this  port  for  {X.) 

in  the  centre  of  (W^),  on     the day  of 

18    _,  \^ and  proposes  to  touch  at  {D.)  and 

at  {E,)  on  her  voyage"]  under  the  following  conditions : — 

*  Tonnage Nationality 

*  Cargo ! 

*  Number  of  Crew Sanitary  condition _ 

*  Number  of  Pcusengers Sanitary  condition 

•Sanitary  condition  of  vessel 


*  I  further  certify  that  in  this  port  and  neighbourhood  there  is 
[not]  a  case  of 

The  plague. 
YeUow  fever. 
Cholera. 

*  Dated  this day  of _i8 

G.  H.  Health  Officer.       [  U  a  J 

*  I  endorse  [or  qualify]  the  above  [and  say  that,  etc]        \.^ 

T.  J.,  Consul  for  W. 
"Art.  9.— Under  normal  conditions,  when  a  'centre'  is  not 
known  to  be  *  infected,*  the  following  vessels  may  be  unprovided 
with  *  bills  of  health':— 

1.  Fishing  vessels. 

2.  Pilot  boats. 

♦  NoTK.~In  the  case  of  a  vessel  of  war  erase  what  follows  in  italics. 
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3.  Revenue  cutters  and  guard  vessels. 

4.  Coasting  vessels  running  between  different  ports  of  the 

same  country. 

"Art.  10. — Under  normal  conditions,  by  a  declaration  to  be 
exchanged  between  two  of  the  High  Contracting  Parties,  certain 
vessels  from  po^s  of  certain  '  centres '  of  the  one  country  going 
to  ports  of  certain  'centres'  of  the  other  country  may  be 
exempted  from  the  obligation  of  carrying  a  ^  bill  of  health." 

"Art.  II. — No '  bill  of  health  *  is  to  be  kept  back  by  any  local 
authority  or  '  consul  ^  under  any  pretence  whatsoever,  except  by 
the  local  authority  of  the  ultimate  port  of  destination,  who  shall 
receive  and  keep  the  *  bill  of  health.* 

"Art.  12. — A  *bill  of  health'  shall  only  be  valid,  if  it  shall 
have  been  given  or  visSd  within  the  forty-eight  hours  preceding  the 
departure  of  the  vessel,  except  when  the  vessel  may  be  detained 
by  stress  of  weather,  provided  that  in  such  case  she  has  not  com-  • 
municated  with  the  shore  since  the  date  of  her  *  bill  of  health.' 

"Art.  13. — Every  vessel  from  any  port  which  has  become 
'infected*  within  [seven]  days  after  the  departure  of  the  said 
vessel  shall,  notwithstanding  a  clean  bill,  be  considered  to  be 
furnished  with  a  foul '  bill  of  health.' 

"Art.  14. — ^A  '  bill  of  health '  shall  be  considered  clean  although 
'disease'  may  exist  in  the  'hospital'  of  the  port  of  departure 
or  of  any  port  touched  at 

"Art.  15. — Every  vessel  provided  with  a  clean  *  bill  of  health,' 
which  shall  not  have  had,  whilst  at  sea,  any  case  of  *  disease '  or 
suspicious  communication,  and  which  shall  present  herself  in  a 
satisfactory  sanitary  condition,  shall,  subject  to  Art  13,  imme- 
diately be  admitted  to  pratique  in  every  port  of  the  High  Con- 
tracting Parties. 

"Art.  16. — ^Whenever  a  vessel  is  admitted  to  pratique,  her 
caigo,  passengers  and  crew  (except  such  as  may  be '  infected  *)  are 
exempt  from  all  sanitary  measures. 

"Art.  17. — Every  healthy  port  may  protect  itself  against  any 
*  infected'  vessel,  persons  or  goods  by   placing   the    same   in 
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quarantine  and  (subject  to  Art.  20)  by  subjecting  the  same  to 
such  sanitary  measures  as  circumstances  may  render  necessary. 

"Art.  18. — The  right  is  reserved  to  all  the  High  Contracting 
Parties  to  enforce  the  particular  quarantine  system  of  each  state 
and  to  make  their  own  municipal  rules  for  carrying  out  the 
detail  of  these  Articles ;  provided  always  that  no  such  particular 
quarantine  system  or  municipal  rules  shall  contradict  or  render 
nugatory  the  present  Articles. 

"  Art.  19. — Whatever  the  number  of  sick  on  board,  and  what- 
ever the  disease  or  other  illness,  a  vessel  shall  never  be  sent  away 
from  a  port  without  assistance  and  due  regard  being  paid  to  the 
rights  of  humanity.  But,  if  a  port  be  without  a  '  hospital,'  the 
local  authority  may  send  the  vessel  to  a  neighbouring  port  or 
cause  the  vessel  to  remain  at  anchor  in  an  isolated  spot  under 
the  watch  of  the  local  authority. 

"Art.  20. — For  the  more  easy  application  of  quarantine  the 
High  Contracting  Parties  agree  to  the  principle  of  a  maximum 
and  a  minimum  quarantine.  Every  'centre'  may  adopt  either 
the  maximum  or  the  minimum  quarantine  at  pleasure,  according 
to  the  following  scale,  which  governs  all  vessels,  persons  and 
goods,  except  such  persons  as  shall  be  found  on  arrival  at  a  port 
to  be  suffering  from  '  disease.' — (See  Table  on  opposite  page.) 

"  Art.  21. — Every  person  found  to  be  suffering  from  *  disease ' 
shall^  on  arrival  at  a  port,  be  removed  to  a  *  hospital '  and  shall  be 
detained  there  until  recovered. 

"Art.  22. — Every  captain  or  master  shall  record  on  the  log  an 
exact  entry  of  every  communication  made  at  sea,  in  order  to  detail 
it  on  arrival,  if  requested  to  do  so  by  the  local  authority. 

"Art.  23.— Every  vessel  on  arrival  shall  be  subjected  to  any 
inquiry  as  to  her  port  of  departure  and  destination  and  to  such 
interrogatories  as  the  local  authority  may  see  fit  She  shall  also 
produce  her '  bill  of  health '  without  demand.  A  ship  of  war  shall 
only  be  required  to  produce  her  *  biU  of  health,*  but  the  word  of 
her  commander  shall  be  required  to  guarantee  her  good  sanitary 
condition. 

**  Art.  24.— Should  a  local  authority  deem  it  necessary  on  the 
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grounds  of  health  and  for  a  reason  to  be  by  them  given  in 
writing  to' the  master  of  any  vessel  (whatever  the  '  bill  of  health  * 
of  the  same  may  be),  they  may  cause  an  inspection  to  be  made 
of  the  said  vessel  before  admitting  the  same  to  pratique.  Should 
the  state  of  the  cargo,  or  the  crowded  or  infectious  condition 
of  such  vessel,  or  any  similar  cause  determine  the  local  authority 
to  detain  such  vessel  for  the  purpose  of  considering  whether 
she  should  be  dealt  with  under  the  following  Art,  25,  (hey  are 
authorized  to  so  detain  her  for  a  period  not  exceeding  twenty- 
four  hours. 

"  Art.  25. — The  bad  sanitary  condition  of  any  vessel,  whether 
in  quarantine  or  not,  shall  authorize  the  local  authority  to  subject 
the  same  to  such  sanitary  measures  as  a  vessel  with  a  foul '  bill  of 
health  *  may  be  subjected  to.  If  the  vessel  shall  not  be  placed  in. 
quarantine  the  sanitary  measures  shall  be  carried  out  by  the 
master  at  his  own  expense  under  the  direction  of  the  local 
authority. 

"  Art.  26. — The  cause  for  which  a  vessel  is  placed  in  quarantine 
shall  in  each  case  be  assigned  in  writing  and  delivered  to  the 
master  or  commander  without  any  delay. 

"Art.  27. — Quarantine  shall  entail  such  special  measures  of 
purification  and  disinfection,  with  regard  to  vessels,  passengers, 
crew  and  cargo,  as  the  local  authority  may  deem  necessary.    Any- 
thing destroyed  by  fire  by  the  local  authority  shall  be  paid  for  • 
by  them. 

**  Art.  28. — ^The  right  is  reserved  to  all  ^  consuls '  to  be  present 
at  the  opening  and  purif3ring  of  letters  and  despatches  which 
may  arrive  by  vessels,  and  which  are  addressed  to  them  or 
to  their  countrymen.  The  same  right  is  reserved  to  the  Post 
Office. 

**  Art.  29. — ^Whenever  during  a  quarantine  a  case  of '  disease ' 
shall  appear,  the  quarantine  must  commence  afresh  from  the  date 
of  the  death,  recovery  or  removal  from  the  vessel  of  the  last  case 
of  disease. 

"Art.  30. — Quarantine  may  be  performed  at  an  intermediate 
port  between  the  port  of  departure  and  that  of  destination.       On 


(    i85     ) 

proof  being  given  in  writing  of  such  quarantine  and  of  its 
sufficiency  and  attested,  not  only  by  the  local  authority  of  the 
intermediate  port,  but  also  by  the  'consul'  of  the  '  centre '  of  the 
port  of  destination,  such  vessel  shall  be  admitted  to  pratique. 

"  Art.  31.— Each  of  the  High  Contracting  Parties  engages  itself 
to  nuuntain  or  to  furnish  for  the  reception  of  ships,  passengers, 
crews  and  goods  subject  to  quarantine  a  sufficient  number  of 

*  hospitals '  for  tlie  convenience  of  travellers  and  the  requirements 
of  commerce. 

"  Art.  33. — ^The  interior  arrangements  of  a  '  hospital '  shall  be 
made  on  the  best  sanitary  principles  and  shall  be  such  that  the 
persons  and  articles  in  quarantine  from  different  dates  may  be 
easily  kept  apart  There  shall  be  spacious  and  convenient 
reception  rooms  to  enable  persons  from  without  to  visit  those  in 
quarantine  without  prejudice  to  the  precautions  necessary  to 
protect  public  health.  Gratings  shall  be  abolished,  as  also  every- 
thing which  might  have  a  prejudicial  influence  on  the  moral  well- 
being  of  those  in  quarantine. 

**  Art.  33. — Every  *  hospital  *  must  be  supplied  with  good  water, 
and  in  sufficient  quantity.  A  tariff,  fixed  by  the  local  authority 
and  pubUcly  exhibited,  shall,  with  the  concurrence  of  the  respective 

*  consuls '  of  the  port,  be  revised  every  [six]  months.  In  this  tariff 
the  price  of  food  shall  be  stated  on  the  lowest  scale,  and  such 
food  shall  be  supplied  at  convenient  hours  to  the  persons  in 
quarantine,  at  their  own  expense. 

"  Art.  34. — A  medical  officer  of  the  local  authority  shall,  when- 
ever bis  services  are  likely  to  be  required,   be  attached  to  the 

*  hospital,'  to  visit  those  in  quarantine  and  to  assist  in  the  execution 
of  sanitary  measures.     His  attendance  shall  be  free  of  charge. 

^  The  sick  and  others  detained  in  '  hospitals '  shall  be  entitled 
to  such  religious  ministration  and  medical  comforts  as  they  may 
require,  but  the  persons  employed  in  administering  the  same  must 
themselves  undergo  quarantine.  Their  services  will  be  paid  for 
by  the  sick  whom  they  may  attend. 

"Art.  35. — ^The  local  authority  shall,  in  every  case,  destroy  by 
fire  all  wearing  apparel  or  bedding  recently  used  by  the  dead  or 
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those  stricken  with  any  *  disease.'  Other  *  infected '  articles  shall 
be  subjected  to  the  most  thorough  process  of  purification. 

"Art.  36. — All  letters  and  despatches  shall  be  forwarded  to 
persons  in  '  hospital '  without  delay.  Letters  and  despatches  from 
persons  in  '  hospital '  shall  be  purified  in  such  manner  as  the  local 
authority  may  direct,  provided  that  the  writing  be  not  obliterated  ; 
and  shall  be  forwarded  without  delay. 

"  Art.  37. — The  High  Contracting  Parties  agree  not  to  impose 
directly  or  indirectly  on  the  shipping,  passengers,  crew  or  goods 
of  the  respective  states  other  quarantine  charges  than  the  dues 
and  charges  specified  in  these  Articles. 

"  Art.  38. — ^The  High  Contracting  Parties  engage  themselves 
to  guard  rigidly  against  any  *  infected  *  *  centre '  and  to  place  the 
same  in  quarantine. 

"Art.  39. — Articles  2,  3,  9,  21,  24,  25  and  27  respectively 
shall  not  apply  to  the  vessels  of  war  of  the  High  Contracting 
Parties. 

"Art.  40. — The  present  Regulations  shall  be  in  force  and 
vigour  for  [five]  years.  If  [six]  months  before  the  expiration  of 
that  term  none  of  the  High  Contracting  Parties  shall  have,  by  an 
official  declaration,  announced  an  intention  of  withdrawing  from 
them,  the  Regulations  shall  remain  in  force  during  another  [year], 
and  so  on  from  [year  to  year]  until  repealed. 

"  [It  is  obvious  that  the  *  centres '  cannot  be  defined,  until  it  is 
known  what  states  may  think  fit  to  become  parties  to 
these  rules.]" 

In  conclusion,  Sir  Sherston  Baker  moved  : 

"  That  the  proposed  International  Rules  of  Quarantine,  now 
submitted  by  me  to  the  Conference,  be  referred  to  a 
Committee,  to  be  appointed  by  the  Executive  Council, 
with  instructions  to  report  to  the  next  Annual  Conference." 

This  was  seconded  by  Mr.  Washington  Lyon,  of  London. 

Professor  Kovalevsky,  of  Moscow,  strongly  supported  the  views 
expressed  in  the  paper  -and  denounced  the  system  of  placing  a 
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whole  state  under  quarantine.  At  present  physicians  had  great 
difficulty  in  making  known  the  appearance  of  such  a  disease  as 
the  plague,  because  the  notoriety  of  the  occurrence  of  a  case  in 
one  district  might  almost  stop  the  commerce  of  the  whole 
country.  Thus,  when  Dr.  Botkin  had  ventured  to  declare  that  a 
case  of  plague  had  appeared  in  St  Petersburg,  the  Russian  news- 
papers attacked  him  for  his  want  of  patriotism  in  making  a 
declaration  which  might  seriously  injure  the  trade  of  the  empire. 
The  centres  should,  of  course,  be  defined  with  sufficient  accuracy, 
and  they  should  be  reduced  to  the  smallest  limits,  so  as  to  interfere 
as  little  as  possible  with  trade.  This  point  was  almost  a  vital  one 
to  every  state  covering  an  extensive  area.  Per  contra^  the  rules 
for  ensuring  the  existence  of  disease  being  made  known  could 
hardly  be  too  stringent  He  was  glad  to  see  in  England  so  much 
interest  in  a  subject  of  such  importance  to  Russia. 
The  resolution  was  passed. 

Weights  and  Measures* 

The  next  paper  read  was  one  upon  **  A  Uniform  Standard  of 
Weights  and  Measures,"  by  Mr.  J.  H.  Chatterton,  of  London  : 

"  In  dealing  with  the  subject  of  international  weights  and 
measures,  I  propose  to  confine  my  remarks  to  weight  only,  and 
ist,  to  the 'recent  action  taken  by  the  National  Association  of 
Biitish  and  Irish  Millers,  of  which  I  have  the  honour  to  be 
secretary,  and  the  consequences  that  have  resulted  therefrom ; 
2ndly,  I  shall  briefly  state  the  course  that  has  been  proposed  to 
be  followed  out  by  that  association ;  and  srdly,  the  probable  effect 
that  its  action  (necessarily  confined,  in  the  first  place;  to  the  com 
trade)  will  have  upon  commerce  and  agriculture  throughout  the 
world. 

"  As  the  existing  law  in  Great  Britain  and  Ireland  has  already 
been,  within  the  last  eight  months,  modified  at  the  instance  of  the 
association  in  question,  it  may  be  as  well  to  state  the  reasons  that 
induced  us  to  exert  our  influence. 

♦  Ci.post,  p.  252. 
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"The  association  was  formed  as  recently  as  February,  1878, 
for  the  protection  and  promotion  of  the  interests  of  the  milling 
trade. 

"  Before  that  time  there  had  been  no  bond  of  union  between 
millers,  and  their  acquaintance  with  each  other  had  been  limited 
to  casual  meetings  at  various  local  markets  and  an  occasional 
greeting  on  the  Liondon  com  exchange. 

"  No  sooner,  however,  was  there  a  really  national  conference 
held,  than  it  was  discovered  that  the  members  could  not  make 
themselves  intelligible  to  each  other :  each  district  appeared  to 
carry  on  its  business  in  a  manner  peculiar  to  the  locality ;  some 
members  spoke  of  loads,  others  of  quarters,  bushels,  sacks  or  bags. 
Some  used  terms  of  capacity  or  measure,  when  they  really  meant 
weight,  and  those  weights  varied  in  almost  every  county.  In 
fact  there  were  nearly  twenty-eight  different  modes  of  buying  and 
selling  com,  besides  a  variety  of  ways  of  disposing  of  flour,  meal 
and  other  products  of  manufacture. 

"  With  a  view  to  remedy  the  inconveniences  imder  which  the 
trade  laboured,  I  was  instructed  by  the  council  to  collect  informa- 
tion and  report  generally  any  course  of  action  that  might 
suggest  itself. 

"  Want  of  time  prevented  anything  being  done,  until,  on  the 
6th  of  September,  I  found  that  an  act,  intituled  ^  The  Weights 
and  Measures  Act,  1878,'  had  received  the  royal  assent  on  the 
1 2th  of  the  previous  month. 

"For  some  time  previously  the  law  officers  of  the  crown  had 
been  engaged  in  a  desultory  manner  in  codifying  the  statute  law, 
repealing  old  statutes  and  parts  of  old  statutes  and  consolidating 
the  existing  laws  on  various  parts  of  the  subject  into  separate  and 
single  acts.  In  this  manner,  and  with  but  httle  attention  on  the 
part  of  the  public,  after  a  few  minutes  of  after-midnight  conversa- 
tion in  the  House  of  Commons,  reported  in  half-a-dozen  lines  in 
the  Times  newspaper,  was  passed  an  act  that  was  intended  by  its 
franpers  to  be  simply  an  exposition  of  the  law  as  it  stood.  But  it 
really  was  much  more  than  that,  for  by  sweeping  away  the 
accretions  of   common  law  that  had  gathered  round    the   old 
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statutes,  it  became  virtually  a  new  law,  that  would  and  did  come 
into  force  on  the  ist  of  January  in  the  present  year. 

**  Not  being  acquainted  with  the  old  laws,  or  with  the  intention 
of  the  framers  of  the  new  act,  I  at  once  thought  that  the  greater 
part  of  the  work  proposed  by  our  association  to  be  done  was 
already  accomplished,  and  that  it  would  clearly  be  illegal  to  use 
terms  of  capacity  and  yet  sell  by  weight :  in  other  words,  that  the 
'  quarter '  of  a  variety  of  numbers  of  pounds  and  the  '  bushel '  of 
equally  diverse  weights  could  no  longer  be  used  as  commercial 
terms  in  any  bargain,  sale  or  dealing. 

"Under  the  19th  section  of  the  act  it  appeared  that  any 
multiple  of  an  imperial  weight  or  measure,  or  any  part  thereof, 
could  be  used,  and,  judging  that  it  would  be  needful  for  our  trade 
to  agree  to  some  standard  by  which  business  could  be  carried  on 
after  the  act  came  into  operation,  I  at  once  wrote  to  the 
milling  journals,  called  our  council  together  and,  with  their 
consent,  commenced  an  agitation  by  writing  to  all  the  leading 
newspapers.  One  passage  in  one  of  my  letters  I  will  read  to  you, 
as  being  the  key-note  to  the  movement : 

"  *  As  we  can  no  longer  sell  by  the  *  weighted  quarter,'  we 
must  agree  amongst  ourselves  what  multiple  of  a 
pound  shall,  on  and  after  the  ist  January  next,  be 
adopted.' 

"  And  further  on : 

'^*Our  friends  at  Liverpool  have  long  since  adopted  the 
decimal  system  by  using  100  lbs.  as  their  'multiple  or 
part  thereof,'  and,  if,  under  the  act,  the  term  'cental* 
may  be  legally  used,  we  have  but  to  ascertain  what  their 
experience  has  been,  and  we  shall  have  the  best  possible 
evidence  to  guide  us  to  a  decision.' 

"On  the  ist  of  October  the  millers  attending  the  Liverpool 
market  were  called  together,  and  a  branch  of  our  association 
formed.  Their  first  and  immediate  act  was  to  pass  a  resolu- 
tion lo  buy  and  sell  all  grain,  flour  and  meal  by  the  100  lbs.  only. 

"  The  writer  subsequently  had  an  interview  with  the  Liverpool 
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Com  Trade  Association,  when  he  found  that,  although  the  cental 
of  I  GO  lbs.  had  been  in  use  in  Liverpool  for  twenty  years,  yet  its 
use  had  been  restricted  to  the  sale  of  wheat  only.  Arrangements 
were  at  once  made,  and  on  the  8th  of  October  a  large  and 
unanimous  meeting  of  corn  merchants  and  millers  on  the  Liver- 
pool market,  presided  over  by  Mr.  Alderman  Hadlev,  of  London, 
resolved:  *That  all  grain  be  bought  and  sold  by  standard 
of  I  GO  lbs.* 

"  Verbatim  reports  of  that  meeting  were  at  once  printed  and 
forwarded  to  all  the  leading  newspapers,  chambers  of  agri- 
culture, farmers'  clubs  and  chambers  of  commerce  and  to 
those  members  of  parliament  who  were  thought  to  be  interested 
in  the  question. 

"  The  millers  of  Sheffield  led  the  way  by  at  once  affiliating  their 
association  to  the  National  and  calling  a  meeting  of  the  trade  in 
their  district  In  this  way  twenty  different  public  meetings  were 
held  in  various  parts  of  the  country,  acting  in  unison  with  our 
association,  and  at  all  of  them  resolutions  were  passed  in  &vour 
of  selling  by  weight  only,  and  by  the  cental  of  loo  lbs. 

"  On  the  4th  of  November  a  large  meeting  was  held  on  the 
London  com  exchange,  and,  notwithstanding  a  vigorous  opposi- 
tion on  the  part  of  those  interested  in  buying  by  weight  and 
selling  by  measure,  the  cental  was  again  carried. 

'^  The  day  after  the  London  meeting,  I  attended  a  meeting  of 
the  Central  Chamber  of  Agriculture  and  addressed  it  on  the 
subject,  when  a  committee  was  appointed  to  confer  with  our 
council  and  form  a  deputation  to  the  Board  of  Trade,  to  ask 
under  the  8th  section  of  the  act  for  a  new  denomination  of  weight 
for  I  GO  lbs. 

"  Under  the  auspices  of  the  Central  Chamber  of  Agriculture 
and  our  association,  forty  more  public  meetings  were  held,  and 
on  the  9th  of  December  a  joint  deputation  waited  on  the 
President  of  the  Board  of  Trade,  and  on  the  4th  of  February,  Her 
Majesty  the  Queen  in  Council  was  pleased  to  approve  of  the 
•cental  or  new  hundredweight,*  as  a  new  denomination  of 
standard. 
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**  It  was  hoped  that,  as  a  result  of  our  movement,  the  whole 
market  customs  of  the  country  would  have  been  brought  into 
unison,  but,  unfortunately, '  to  allay  misapprehension  and  remove 
doubts,*  it  was  officially  intimated  that  nothing  would  be  illegal 
under  the  new  act  that  was  not  illegal  before.  This  was  pretty 
generally  interpreted  to  mean  that  the  new  act  changed  nothing, 
and  not  only,  under  the  clause  allowing  any  one  to  sell  by  ajiy 
multiple  of  a  pound,  were  many  new  standards  set  up,  but  the 
opponents  of  uniformity  boastingly  pointed  out  that  we  had 
added  one  new  weight  to  the  country  and  had  made  confusion 
worse  confoimded. 

"  Yet,  whilst  at  the  present  moment,  so  far  as  the  com  trade 
is  concerned,  we  are  rather  worse  off  than  before,  the  ripple  of 
our  movement  has  spread  far  and  wide,  and  the  fruits  of  our 
exertions  promise  to  return  to  us  in  a  very  few  months  from 
the  most  distant  parts  of  the  earth. 

''On  the  5th  of  last  March,  at  the  annual  meeting  of  the 
Associated  Chambers  of  Commerce,  held  at  the  Westminster 
Palace  Hotel,  after  a  long  debate  it  was  resolved : 

'"That  the  various  systems  of  weights  and  measures  in  use 
in  the  United  Kingdom  are  unsatisfactory,  and  that  Her  Majesty's 
Government  be  requested  to  introduce  a  bill  for  the  improvement 
of  the  same. 

"'That,  whatever  scale  of  weights  and  measures  be  adopted,  it 
is,  in  the  opinion  of  this  association,  desirable  that  they  should 
be  on  the  decimal  systenu' 

"In  the  United  States,  the  various  accounts  of  the  public 
meetmgs  in  this  country  have  been  more  or  less  fully  reprinted 
in  their  journals  and  veiy  favourably  commented  upon.  The 
question  of  adopting  the  cental  as  the  standard  weight  by  which 
all  grain  shall  be  sold  in  the  different  markets  has  been  fully 
brought  before  the  boards  of  trade  and  produce  exchanges  at  the 
prmcipal  shipping  ports,  and  also  at  the  chief  towns  in  the 
interior,  and  I  am  informed  that,  with  one  exception,  all  have 
reported  in  favour  of  adoptiiig  the  cental 
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''  Frcmi  Neir  York  I  have  received  the  following  letters : 

"  *Ncw  York  Produce  Ezchange, 
"  *  New  York,  July  3rd,  1879. 

"  *  Dear  Sir, — ^Your  favour  of  June  21st  has  been  received,  and  in 
reply  thereto  I  would  say  that  the  vote  relative  to  the  adoption 
of  the  cental  system  by  the  Exchange  was  taken  by  ballot^  and  not 
at  an  open  meeting,  and  therefore  no  speeches  were  made  on  the 
occasion.  Various  preliminary  meetings  were  held,  at  which 
there  was  a  free  expression  of  views,  which  were  almost  uniformly 
favourable  to  the  proposed  change,  but  of  these  no  minutes 
were  kept 

"  *  The  board  of  managers  have  designated  October  the  ist, 
1879,  as  the  day  when  the  new  system  shall  come  into  operation 
here,  by  which  time  we  hope  every  interest  affected  will  have  so 
arranged  that  no  injury  will  result  to  any. 

"  *  We  shall  send  you  whatever  we  may  print  on  the  subject 
and  shall  be  pleased  to  receive  your  active  co-operation  in  thb 
movement  to  simplify  and  verify  all  transactions  in  flour,  meal 
and  grain. 

"  *  Very  respectfully  yours, 
(Signed)        "*  Asa  Stevens, 
"  *  Chairman  of  the  Committee  on  Trade.* 

"  *  New  York  Produce  Exchange, 
«•  'New  York,  July  12th,  1879. 

"  *  Sir, — In  the  month  of  December  last  the  board  of  managers 
of  this  exchange,  believing  that  the  time  was  favourable  for  the 
adoption  of  the  cental  system  throughout  our  country,  entered  into 
correspondence  with  other  commercial  associations  to  ascertain 
whether  they  would  co-operate  with  this  exchange  in  a  move- 
ment to  make  all  transactions  in  produce  to  be  exclusively  by 
weight,  after  some  early  date  that  should  be  agreed  upon  fcnr 
that  purpose. 

"  *  The  responses  received  were  so  uniformly  favourable  that 
on  the  2ist  of  May  the  question  whether  they  would  adopt  the 
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system  in  aH  their  transactiona  was  submitted  to  the  members  of 
this  exchange  and  was  decided  emphatically  in  the  affirmative. 

^ '  The  board  of  managers  have,  in  accordance  with  this  united 
action,  named  October  ist,  1879,  as  a  suitable  time  for  such 
change  to  take  effect  and  have  requested  their  several  Trade  Com- 
mittees to  so  arrange  that,  from  that  date,  all  their  dealings  in  grain, 
ik>ur,meal,  provisions,  lard,  tallow,  butter,  cheese,  petroleum,  naval 
stores,  oils,  hay,  salt,  seed,  dried  fruit,  live  and  dressed  stock  and 
all  other  articles  of  produce  that  are,  or  may  be,  dealt  in  on  the 
exchange,  with  freights  and  storage  thereon,  shall  be  exclusively 
on  the  basis  of  weight,  the  unit  of  transactions  to  be  the  pound 
avoirdupois,  and  the  multiple  thereof  to  be  the  cental  or  100 
pounds  avoirdupois. 

''*As  this  movement  is  made  solely  in  the  interest  of  trade 
to  the  end  that  there  may  be  greater  simplicity  and  uniformity 
in  our  commercial  transactions,  we  respectfully^  but  eamesdy^  ask 
that  you  will  give  the  influence  of  your  organization  to  this  much 
needed  reform  and  unite  with  us  in  endeavouring  to  carry  it  into 
full  and  effective  operation  at  the  time  designated 

'' '  Please  advise  us  of  any  action  taken  by  you  with  reference 
to  this  matter. 

"  *  Very  respectfully, 

"  *  Asa  Stevens, 
"  *  GusTAV  Schwab, 
"*A.KOrr, 
"*A.  S.  Jewell, 

"*E.  R.  LiVERMORB, 

"  *  Committee  on  Trade.' 

"  Having  thus  briefly  sketched  out  the  history  of  the  matter  for 
the  past  year,  I  will  now  endeavour  to  point  out  what  I  consider 
to  be  the  next  steps  to  be  taken,  and  here  there  appear  to  me  to 
be  two  courses  for  us  to  pursue. 

"  I.  In  the  application  of  the  act  to  Ireland  it  does  not 
appear  to  be  admissible  to  sell  by  any  multiple  of  a  pound,  all 
bargains  must  be  made  by  one  of  the  weights  ascertained  by  the 
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act,  that  is,  by  the  pound,  the  stone,  the  cental,  or  new  hundred- 
weight, the  old  hundredweight  or  the  ton.  A  short  bill  might 
be  introduced  during  the  next  session  of  parliament  simply  to 
repeal  two  words  in  the  present  act,  namely '  multiple  or '  in  the 
6th  and  i8th  lines  of  the  19th  section.  This  would  compel  the 
advocates  of  the  present  system  of  confusion  (who  boast  that  their 
knowledge  of  the  various  weights  and  measures  and  their  ability 
to  buy  and  sell  and  make  a  profit  out  of  the  ignorance  of  others  is 
their  stock  in  trade)  to  come  forward  and  prove  that  no  change 
is  desirable. 

"Such  a  bill  as  I  have  indicated  might  pass,  when  the  com 
trade  would  have  to  select  between  the  old  hundredweight  and 
the  new,  in  which  case  there  is  little  doubt  but  that  the  choice 
would  fall  upon  the  cental,  as  being  the  least  deviation  from  the 
most  generally  adopted  weights. 

"  I  have  an  extensive  correspondence  with  all  parts  of  the 
country,  and  I  am  assured  that,  if  uniformity  were  only  made 
compulsory,  all  opposition  would  at  once  vanish;  on  the  other 
hand,  the  more  scientific  and  theoretical  members  of  our  legislature 
might  press  for  an  immediate  and  fiiU  discussion  of  our  weights 
and  measures,  which  could  not  but  be  productive  of  good, 

"  The  2nd  course  that  appears  open  to  us  is  connected  with  a 
recent  resolution  of  the  House  of  Commons  on  the  8th  July, 
which  ^'as : 

"  *  That  it  is  desirable  that  those  functions  of  the  Executive 
Government  which  especially  relate  to  Commerce  and 
Agriculture  should  be  administered  by  a  distinct  depart- 
ment under  the  direction  of  a  principal  Secretary  of 
State,  who  should  be  a  member  of  the  Cabinet' 

"  I  am  certain  that,  with  a  natural  anxiety  to  make  the  new 
department  useful,  the  new  minister  would  at  once,  on  proper 
representations  being  made  to  him,  take  up  the  question  of 
weights  and  measures. 

**  Sooner  or  later  there  is  no  doubt  whatever  that  something 
must  be  done* 
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"  For  the  present  the  act  has  this  peculiarity  about  it,  that  it 
cannot  be  acted  upon ;  for  I  am  advised  on  good  authority  that, 
if  it  were,  the  whole  business  of  the  country  would  come  to  an 
immediate  standstill  Not  a  railway  waggon  could  move,  not  a 
single  weigh-bridge  could  be  crossed,  not  a  grain  of  com  could 
pass  the  various  weighing-machines,  for  all  these  triumphs  of 
modem  engineering  skill  are  balanced  by  illegal  weights  liable 
to  seizure  by  any  petty  local  authority. 

''I  am  afraid  I  have  tried  the  patience  of  those  gentlemen  here 
present  who  are  more  particularly  interested  in  the  intemational 
aspect  of  this  question,  to  which  I  will  now  direct  your  attention. 

''As  most  of  you  are  doubdess  aware,  in  spite  of  all  the 
difficulties  under  which  we  labour  in  Great  Britain,  we  are  already 
in  full  legal  possession  of  what  is  considered  to  be  the  most 
perfect  system  of  weights  and  measures  in  the  world,  which  many 
of  the  gentlemen  here  present  would  perhaps  gladly  see  in  use; 
but,  unfortunately  for  scientific  continental  theories,  the  metric 
system,  which  has  been  permissively  legalized  for  fifteen  years 
in  this  country,  is  a  plant  that,  under  our  more  popular  mode  of 
governing  ourselves,  does  not  thrive  at  all  It  has  been  taught  at 
our  schools,  it  has  been  lauded  to  the  skies  by  those  who  think 
they  manage  such  things'  much  better  in  France,  but  still,  with 
our  insular  dogged  obstmacy,  we  refuse  the  to  us  seemingly 
barbarous  phraseolog}'  of  millier,  quintal,  myriogram,  kilogram, 
hectogram,  decagram,  gram,  decigram,  centigram,  milligram,  and 
prefer  our  pound,  stone,  hundredweight  and  ton. 

**  Before  considering  any  alteration  in  our  own  English  system 
of  weights,  it  would  be  well  to  assure  ourselves  of  this  one  fact, 
that  there  is  no  disposition  whatever  on  the  part  of  the  English 
nation. to  alter  her  present  currency.  The  pound  sterling  will 
ever  remain  the  standard  by  which  our  internal  as  well  as  foreign 
trade  will  be  carried  on,  and,  although  a  decimal  coinage  would 
doubtless  be  convenient  for  large  transactions,  yet  we  must  not  hide 
from  ourselves  the  fact  that,  for  one  wholesale  transaction,  there 
are  at  least  a  hundred  and  in  many  cases  thousands  of  retail 
dealings.     And  it  is  in  these  small  transactions  of  daily  life  that 


(     196    ) 

the  decimal  system  utterly  fails,  I  am  informed,  in  those  countries 
where  a  decimal  system  of  coinage  exists  in  conjunction  with  the 
metric  system  of  weights. 

'*  Mr.  Isaac  Gregoiy,  of  Blackpool,  a  gentleman  who  has  for 
many  years  studied  this  subject,  says :  ^  The  true  decimal  cha- 
racter of  the  French  system  is  much  more  limited  to  theory 
and  to  paper  calculations  than  used  in  practical  life.  Weight 
quotations  in  shops  are  never  made  (in  retail  trade)  in  the 
kilogram  in  France,  Switzerland,  Italy,  Greece,  Germany, 
Algeria,  nor  in  any  state  in  South  America  using  the  metric 
system.  The  kilogram  is  not  used;  it  is  too  large  a  unit 
for  the  wants  of  the  industrial  classes.  It  is  a  fuasi  dead  and 
useless  unit  of  weight  for  the  wants  of  the  mass  of  the  people  in 
most  countries,  if  not  in  every  country,  using  the  metric  system. 
The  demi'kiloy  or  pound,  always  takes,  in  shop  quotations,  the 
place  of  the  kilogram  as  a  unit  But  the  dfmiMio  (livre  or 
pound)  and  its  500  grams  have  no  arithmetical  sequence.  We 
cannot  place  a  decimal  point  between  pounds  and  grams.  Thus 
one  pound  two  hundred  and  thirty-five  grams  cannot  be  written 
as  1 .  235  pounds,  nor  so  calculated.  Hence  the  French  so-called 
decimal  metric  system  practicaUy  ceases  to  be  decimal  or  com- 
putable at  its  most  vital  point  in  practical  life,  namely  in  food 
purchases.  It  is^  in  fine,  the  worst  system  ever  devised  fix  the 
use  of  the  industrial  classes  of  any  country  in  reckoning  the  value 
and  supply  of  all  the  conmion  wants  of  daily  life,  namely  those 
relating  to  butcher^s  meat  and  general  provisions.  This  is  the 
condenmatory  verdict  of  the  able  and  energetic  ex-Finance 
Minister  of  France  and  eminent  manufacturer  of  Rouen,  M. 
Pouyer-Quertier,  after  seventy-five  years'  experience  and  trial  of 
the  metric  S3rstem  in  France  among  the  common  people :  ^  The 
people's  share  in  the  metric  system,  namely,  the  calculation  of 
their  wages  and  the  supply  of  their  every  day  wants  in  provi»ons, 
makes  the  French  retail  use  of  the  metric  system  useless  and 
hateful  to  them.  The  French  common  multiplication  table  goes 
to  nine  times  nine,  yet  a  workman  buying  more  than  one  livre  or 
metric  pound  of  meat  at  current  prices  is  expected,  according  to 
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the  retail  metric  dedinal  system,  to  multiply  three  figures  by  two 
figures  and  mentally  fix  the  decimal  point'  M.  Pouyer-Quertier 
adds— what  no  English  statesman  could  or  would  add — that  fines 
and  penalties  are  the  only  remedy  to  force  the  metric  system 
upon  those  who  daily  avoid  and  refuse  it,  and  who  ope&ly  disobey 
the  law.' 

''To  simplify  our  system,  in  addition  to  the  cental  of  too  lbs. 
so  gradonsly  conceded  to  us  by  Lord  Sandon,  the  President  of 
the  Board  of  Trade,  the  Chamber  of  Commerce  of  Hull  made  a 
distinct  proposition  that  for  the  fiiture  our  stone  should  consist  of 
ten  pounds,  our  hundredweight  of  loo  lbs.,  and  our  ton  of  2000  lbs. 

''This  proposition  has  met,  I  may  say,  with  universal  appro- 
bation, and  these  are  possibly  the  standards  that  will  be  adopted. 

"To  complete  this  admirable  system  and  make  it  uniform  with 
the  continental  metric  system  Mr.  Gregory   suggests  that  our 
English  pound  should  be  increased  m  weight  ^,  or  about  li 
ounces,  which  would  make  it  exactlyhalf  a  kilogram, 
or,  2  lbs.  English  »  i  kilo. 
I  ton  English  »  1000  kilos. 

"  This  last  proposition  is  one  that  will  require,  I  apprhend,  the 
most  careful  consideration  throughout  the  whole  of  the  United 
Kingdom,  the  colonies  and  America  and  may  not  be  carried  out 
in  our  generation. 

**I  have  now,  gentlemen,  sketched  out  very  imperfectly  the 
present  state  of  one  portion  of  the  subject,  namely,  weight,  and 
the  hopes  that  some  of  us  in  England  entertain  of  making  the 
transacting  of  our  increasing  commerce  with  foreign  nations  more 
easy  of  accomplishment,  and  I  trust  that  you  will,  at  this  meeting, 
consider  that  the  National  Association  of  British  and  Irish  Millers 
have  made  a  step  in  the  right  direction  by  the  exertions  they  have 
put  forth  to  promote  a  universal  decimal  system  by  the  legalization 
of  the  cental  or  new  hundredweight" 

Mr.  Chatterton  moved : 

"That  the  paper  read  by  me  and  the  consideration  of  the 
subject  of  International  Weights  and  Measures  be  referred  to 
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a  Committee,  to  consist  of  the  following  gentlemen,  with 
power  to  add  to  their  number :  Mr.  Alderman  Hadley 
(chairman),  Professor  Leone  Levi  and  Mr.  J.  Hepburn,  of 
London,  the  Hon.  S.  K  Ruggles,  of  New  York,  and 
myself:'' 

Professor  Leone  Levi,  F.S.  A.,  of  London,  seconded  the  motion. 

Mr.  Ruggles,  who  had  officially  represented  the  Government 
of  the  United  States  at  the  International  Statistical  Congress  held 
at  the  Hague  in  1869,  mentioned  that  he  endeavoured  upon  the 
occasion  of  that  congress  to  ascertain  the  comparative  cereal 
production  ot  the  United  States  and  the  states  of  Europe.  As 
the  outcome  of  information  conveyed  to  him  in  a  large  number 
of  consular  reports,  he  found  that  £urope  annually  produced 
4,500,000,000,  the  United  States  1,450,000,000  bushels  of  cereals. 
The  Congress  had  eventually  agreed  upon  the  Winchester 
bushel,  as  the  common  measure  to  be  used  in  dealings  in  those 
products.  He  himself  was,  however,  convinced  that  it  was 
desirable  to  adopt  a  standard  of  weight,  and  not  of  capacity, 
and  for  that  reason  he  was  in  favour  of  the  centaL 

Professor  Leone  Levi  expressed  himself  as  adverse  to  the 
cental,  as  being  irreconcilable  with  any  existing  system  of  weights 
or  measures.  A  great  number  of  states  having  adopted  the 
metric  system,  he  thought  that  England  should  foUow  their 
example,  which  it  easily  could  do  by  increasing  its  lb.  avoirdupois 
by  one-tenth. 

The  resolution  was  then  put  to  the  meeting  and  passed. 

The  IntemaHonal  Tribunals  of  Egypt  and  Consular  Jurisdictivn^ 
The  foUowing  paper,  headed  ^^  The  International  Tribunals  of 
Egypt,"  by  the  Hon.  John  Scott,  Judge  of  the  Court  of  Appeal  at 
Alexandria,  was  presented  to  the  Conference  by  Mr.  Washington 
Lyon,  of  London : 

*'  The  probationary  period  for  which  these  courts  were  esta- 
blished ends  on  the  ist  of  February,  1881.  They  exist  by  virtue 
of  conventions  made  with  each  of  the  powers  who  possess  extra- 
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territorial  privileges  in  Egypt,  and  all  those  conventions  are 
subject  to  revision  at  the  date  I  have  mentioned  It  is  expedient, 
therefore,  to  consider  and  to  settle  well  beforehand  what  changes 
experience  has  proved  to  be  necessary,  in  order  that  no  abrupt 
cessation  of  judicial  work  may  occur  at  the  beginning  of  x88i. 

*^  I  may  add  that  the  Association  which  I  have  the  honour  of 
addressing  is  peculiarly  fitted  for  the  settlement  of  these  necessaxy 
changes.  One  of  the  main  objects  of  the  society  is  the  introduc- 
tion of  a  system  of  private  international  law,  to  be  adopted  by  all 
civilized  nations.  Such  a  system  is  now  actually  applied  on  a 
small  scale  in  Egypt,  where  seventeen  different  nationalities  settle 
their  differences  according  to  the  provisions  of  the  same  civil  and 
commercial  code.  Under  the  old  system  each  of  these  nations 
had  its  own  law  and  procedure.  In  questions  of  bills  of 
exchange,  partnerships,  bankruptcy,  mortgage,  execution  and 
suretyship  inextricable  complications  used  to  arise,  whilst,  to 
fiirther  complicate  matters,  the  defendant  not  only  had  a  right  to 
his  own /arum  in  Egypt,  but  he  had  also  the  right  of  appeal  to  his 
own  country.  In  short,  the  system  presented  the  same  kind  of 
difficulties  on  a  small  scale  as  this  society  is  attempting  to  remove 
in  the  civil  and  commercial  relations  of  the  various  states  of 
Europe.  Thus  the  judicial  reforms  in  Egypt  offer  a  valuable 
example  to  our  society. 

^  I  need  not  describe  in  detail  the  composition  of  the  Egyptian 
courts.  It  has  already  been  made  known  to  the  Association,  in 
a  valuable  paper  written  by  Mr.  Freeland  last  year.  I  need  only 
recall  a  few  main  facts.  The  old  consular  jurisdictions,  by  their 
delays  and  discordant  systems,  had  become  intolerable.  The 
seven  Great  Powers  formed  an  international  commission  to  con- 
sider the  whole  question  of  judicial  reform  in  Eg3rpt,  and,  after 
many  meetings,  discussions  and  reports,  the  present  system  was 
devised  as  the  best  solution  of  the  difficulty.  The  French  and 
Italian  systems  were  taken  as  the  basis  of  the  law  to  be  applied. 
The  Court  of  Appeal  was  formed  of  seven  members  nominated 
by  the  seven  Great  Powers,  together  with  four  Egyptians.  The 
Courts  of  First  Instance  were  formed  by  fourteen  judges  from  the 
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Great  Powers,  ten  from  the  smaUer  states  of  Europe  and  ten  from 
Egypt,  distributed  in  three  judicial  centres,  Alexandria,  C^aiio 
and  Mansourah.  The  quorum  necessary  for  an  appeal  case  is 
eight,  that  is,  five  Europeans  and  three  natives.  The  quorum 
necessary  for  a  case  in  first  instance  is  five,  that  is,  three  Europeans 
and  two  natives,  to  whom  are  added,  in  commercial  cases,  two 
mercantile  assessors.  There  is,  in  addition,  a  Small  Cause  Court, 
which  b  presided  over  by  one  of  the  European  judges,  where  the 
jurisdiction  is  at  present  limited,  excepting  in  certain  special  cases, 
to  claims  under  20/. 

''  The  courts  have,  at  present,  no  penal  jurisdiction,  excepting 
in  matters  of  simple  police  and  crimes  or  misdemeanours  com- 
mitted by  or  against  the  magistrates  or  their  officials.  The  dvil 
jurisdiction  is  limited  to  questions  where  the  parties  are  of  different 
nationalities. 

''  Many  obstacles  to  success  were  foreseen  by  the  critics  of  the 
new  system,  before  it  came  into  operation.  The  Mohammedaa 
law,  it  was  said,  would  clash  with  the  new  codes  in  cases  where 
a  native  was  a  party.  The  consuls,  jealous  defenders  of  their 
privileges,  would  be  in  constant  antagonism  with  this  new  rival 
power.  It  was  even  said  that  the  integrity  of  the  judiciary 
would  not  be  able  to  withstand  the  insidious  influence  of  Egyptian 
backsheesh. 

"All  these  difficulties,  I  am  glad  to  say,  only  existed  in  the 
minds  of  the  opponents  of  the  system.  Experience  has  proved 
Mussulman  law  quite  reconcilable  with  the  European  codes,  and 
no  complaint  has  ever  been  made  that  it  has  not  been  duly  con- 
sidered where  the  nature  of  the  case  required  its  application. 
Conflicts  with  the  consuls  have  never  occurred.  The  few  cases  of 
doubt  as  to  which  jurisdiction  ought  to  apply  have  always  been 
amicably  settled.  As  regards  the  prophesied  corruption,  I  am 
not  aware  of  a  single  case  where  the  European  judges  have  had 
even  the  opportunity  of  proving  their  virtue.  It  is  one  of  the 
greatest  proofs  of  the  respect  paid  to  the  judiciary  that  not  a 
single  bribe  has  even  been  oflered. 

"  But  this  is  not  suflicient  to  establish  the  right  of  the  new  courts 
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to  a  permanent  exidtedce  in  the  conntry,  unless  I  show  a  satislactoiy 
amount  of  work  done.  I  am  glad  to  saj  that  in  this  respect  the 
courts  can  produce  figures  that  would  rival  the  records  of  any  of 
the  courts  in  England  The  Court  of  Appeal,  for  instance,  has 
heard  argued,  and  decided  with  written  reasons,  four  hundred 
cases  m  the  last  eight  months.  The  tribunal  of  Alexandria  has 
heard  thirteen  hundred  cases ;  the  tribunal  of  Cairo  has  displayed 
similar  industry,  and  at  the  tribunal  of  Mansourah  alone  have  the 
judges  had  an  easy  time,  whilst  the  court  of  summary  justice  at 
each  of  the  judicial  centres  and  a  supplementary  one  at  Port 
Said  are  invariably  crowded  I  think,  therefore,  I  shall  not  be 
accused  of  undue  partiality  for  my  own  institution,  if  I  say  that 
the  International  Tribunals  of  Egypt  have  proved  a  right  to 
peraianent  existence  by  real  success  during  their  period  of 
probation. 

"The  alterations  of  the  system  which  may  be  advisable  may  be 
considered  from  two  points  of  view,  the  strictly  English  and  the 
broad  international 

**  England,  in  consenting  to  the  transfer  of  her  consular  jurisdic- 
tion, certainly  gave  up  more  than  did  any  other  nation.  Her 
colony  numbers  5,000 ;  three-quarters  of  the  trade  of  the  country 
lies  with  the  United  Kingdom ;  the  leading  commercial  houses 
are  English  ;  Englishmen  are  at  the  head  of  many  public  adminis* 
trations ;  and  yet  the  English  language  is  totally  excluded  from 
the  courts,  and  English  law  was  not  in  any  way  considered  in  the 
formation  of  the  codes  which  they  administer.  The  majority  of  the 
cases  which  come  before  the  courts  are  of  a  commercial  nature ; 
the  English  commercial  law  is  the  freest  and  best  the  world  has 
produced ;  yet  the  courts  only  know  a  commercial  code  which  was 
compiled  in  France  many  years  ago,  and  which  is  admitted  by 
French  critics  themselves  to  be  open  to  the  charge  of  over-rigidity. 
It  is  worth  consideration  whether  English  should  not  be  admitted 
as  an  alternative  to  the  present  judicial  languages,  French,  Italian 
and  Arabic  I  also  think  it  would  be  useful  in  the  interests  of  the 
English  community  in  Egypt,  if  the  English  Govenmient  charged 
their  nominees  in  the  Egyptian  judiciary  with  the  task  of  the 
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revision  of  the  commercial  code,  in  order  that  we  might  be  pre- 
pared with  our  proposals  of  change  at  the  close  of  the  five  years' 
period.  The  procedure,  as  well  as  the  law,  was  taken  from 
purely  foreign  sources;  for  instance,  our  systems  of  examination  of 
witnesses  and  proof  of  documents  (in  short,  all  our  law  of  evidence) 
have  given  way  to  systems  in  many  ways  repugnant  to  the  mind  of 
an  English  lawyer.  Suggestions  for  the  revision  of  the  code  of 
procedure  might  be  usefully  made  by  the  same  body  which 
considers  the  amendment  of  the  other  codes. 

''  I  will  now  pass  on  to  the  consideration  of  the  general  question 
of  what  changes  can  be  beneficially  adopted  in  the  present  system, 
which  has  had  a  fair  trial  and  may  now  be  safely  extended  in  its 
application.  I  would  propose  that  the  tribunals  should  have 
cognizance  of  all  disputes,  civil  or  commercial,  between  all  persons 
in  Egypt,  whether  native  or  foreign,  whether  of  the  same  or  of 
different  nationality.  The  co-existence  of  national  and  consular 
courts  is  most  inconvenient,  and  the  reason  for  it,  in  civil  and 
commercial  questions,  no  longer  exists.  I  do  not,  however,  think 
the  fusion  of  laws  and  jurisdictions  should  extend  to  questions  of 
personal  status,  which  I  would  still  leave  to  the  Mohammedan 
courts  on  the  one  hand  and  the  consular  courts  on  the  other. 
But,  while  it  is  easy  to  propose  in  general  terms  the  extension  of 
jurisdiction,  it  is  by  no  means  easy  to  devise  the  machinery  by 
which  this  extension  can  be  carried  out  in  practice.  There  is  not 
in  Egypt,  as  there  is  in  India,  an  almost  inexhaustible  supply  of 
young  civU  servants  in  daily  training  for  years^  with  the  sole 
object  of  supplying  the  requirements  of  the  judicial  organization. 
There  is  no  native  press  or  educated  native  opinion  to  restrain 
and  guide  the  conduct  of  the  native  judges.  Venahty  in  Egypt  is 
almost  respectable,  as  well  as  veiy  common.  The  country,  in 
short,  is  not  ready,  either  morally  or  intellectually,  to  establish 
unassisted  a  system  of  pure  and  enlightened  justice  throughout  the 
land.  It  would,  therefore,  be  no  real  reform  merely  to  impose 
upon  the  present  local  courts  and  native  judges  the  new  code  of 
law  and  procedure.  Such  a  measure  would  only  hide  the  evil 
by  a  kind  of  veneer  and  so  postpone,  as  Turkey  has  so  often 
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postponed,  the  day  of  real  refomu  On  the  other  hand,  we  cannot 
treat  Egypt  as  a  conquered  country,  always  to  be  governed  and 
administrated  by  foreigners.  The  true  aim  should  be  the  gradual 
education  of  Egypt  up  to  the  point  where  she  can  govern  herself 
and  administer  her  own  justice  arid  all  her  own  affairs.  It  would 
be  a  departure  from  this  object,  if  a  fresh  supply  of  foreign  judges 
were  imported  from  Europe  to  discharge  the  new  judicial  duties 
which  would  be  created  by  the  extension  of  the  present  jurisdic- 
tion. There  are  two  very  practical  objections  to  such  an 
importation.  In  the  first  place,  Egypt  cannot  afford  it  The 
salaries  required  would  make  the  appointment  of  more  than  a 
very  few  impossible  in  the  present  state  of  Egyptian  finance.  In 
the  second  place,  such  men  are  not  to  be  found  in  sufficient 
number.  At  the  present  judicial  centres  French  and  Italian 
suffice  as  the  judicial  languages,  but  the  proposed  extension  of 
jurisdiction  would  at  once  make  Arabic  more  indispensable  than 
either,  and  a  knowledge  of  Mohammedan  law  and  local  usage 
would  be  equally  necessary.  Moreover,  to  any  one  who  knows  an 
ordmary  Arab  town  in  Egypt,  the  proposal  of  resident  European 
judges,  spread  all  over  the  country,  is  not  a  practical  one.  Yet  real 
localization  is  required.  Cheap  justice  is  wanted  throughout  the 
country.  1\i^fdiah  ought  to  be  able  to  establish  his  legal  rights 
to  liis  land  and  his  water  as  easily  as  the  pacha^  and  he  is  equally 
entided  to  the  limitation  of  his  taxes  to  the  import  he  is  legally 
bound  to  pay.  But,  however  just  the  law  may  be,  and  however 
wise  and  impartial  the  judge,  the  fellah  will  profit  little,  until 
justice  is  really  brought  within  his  reach.  Distance  of  the  court, 
in  fact,  implies  a  denial  of  justice.  I  am,  however,  able  to 
propose  a  plan  which  localizes  justice  without  either  perpetuating 
the  foreign  judiciary  in  the  country  or  leaving  uncontrolled  the 
native  judges.  There  are  in  actual  existence  and  in  working 
order  a  large  number  of  local  tribunals,  where  a  kind  of  justice  is 
administered  between  natives  by  native  judges.  A  Supreme 
Court  sits  at  Cairo,  and  four  Appeal  Courts  at  Cairo,  Tantah, 
Benesoulf  and  Girgeh.  Sixteen  Tribunals  of  First  Instance  and 
thirty-one  District  Courts  are  distributed  throughout  tlie  country. 
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I  would  take  these  courts  as  a  basis  of  the  new  organization.  If 
they  were  under  strict  supervision,  if  the  judges  were  better  paid 
and  promptly  dismissed  on  proof  of  any  improper  conduct  or 
incompetency,  if  the  new  codes  were  substituted  for  the  old  law, 
if  a  law  school  were  established  at  Cairo  for  the  legal  training  of 
the  coming  generation,  and,  finally,  if  a  cheap  and  speedy  appeal 
were  provided  to  a  Circuit  Court,  delegated  from  the  present 
International  Tribunals,  in  substitution  of  the  local  appeal  courts 
I  have  mentioned,  I  believe  a  practical  system  of  justice  would 
gradually  grow  up  throughout  the  country,  and  a  national  institu- 
tion be  created  of  far  greater  value  to  Egypt  than  any  exotic 
organization  requiring  the  perpetual  presence  of  a  laige  number  of 
foreign  judges.  What  is  really  wanted  in  the  country  is  cheap, 
speedy  and  honest  justice.  The  questions  that  ordinarily  arise 
are  not  of  a  complicated  nature.  The  legal  difficulties  that  occur 
in  an  old  and  civilized  country  like  England  are  not  known  ther& 
The  land  tenure  is  very  simple.  The  contracts  are  not  of 
an  intricate  character.  The  facts  in  dispute  are  not  generally 
very  involved.  Natives  of  common  sense— <uid  the  natural 
quickness  of  the  Egyptian  is  well  known — could  do  the  work,  and 
it  is  rather  a  higher  standard  of  morality  than  of  abUity  that  must 
be  established.  This  standard,  I  believe,  would  be  rapidly 
attained,  if  the  whole  of  the  native  judiciary  were  submitted  to  the 
discipline  of  the  International  Court  of  Appeal,  and  every  instance 
of  departure  from  duty  swiftly  and  sternly  punished.  I  may  here 
mention  that  already  a  higher  sense  of  equity  and  of  the  sacredness 
of  private  rights  has  ^en  spread  throughout  the  country  by  the 
influence  of  the  new  courts.  So  eager  are  the  natives  to  avail 
themselves  oi  their  advantages  that  it  has  become  a  common 
custom  amongst  natives  in  cases  of  contracts  of  any  importance  to 
insert  a  foreigner  as  one  of  the  parties,  in  order  to  come  under  the 
new  jurisdiction. 

"  In  order  to  carry  out  this  plan  in  its  fiilness,  it  will  be 
necessary  to  increase  the  number  of  the  present  judicial  centres 
by  the  establishment  of  an  additional  International  Tribunal  at 
Siout,  so  as  to  bring  Upper  Egypt  into  the  circuit  system.     But  I 
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do  not  think  this  extension  will  necessarily  require  a  fresh  supply 
of  judges  from  Europe.  Certain  desirable  changes  of  system  would 
set  at  liberty  sufficient  judicial  strength.  The  reduction  of  the 
quorum  of  judges  now  required  for  the  hearing  of  cases  from  eight 
to  at  least  six'  in  appeal  and  from  five  to  three  in  first  instance 
wodd  at  once  set  at  liberty  the  required  number  of  judges.  Too 
many  judges  sitting  together  does  not  conduce  to  good  work.  It 
only  decreases  the  sense  of  responsibility  of  each  judge.  This 
reform  would,  therefore,  not  only  effect  an  economy  of  judicial 
power,  but  would  often  produce  a  better  decision.  I  would  also 
&rther  simplify  the  system  by  the  abolition  of  the  present  division 
of  each  tribunal  into  two  sections,  one  civil,  the  other  commercial, 
and  allow  the  judges  of  each  chamber  to  apply  the  civil  and 
commercial  codes  according  to  the  circumstances  of  each  case. 
There  may  be  reason  for  this  division  in  France  and  Italy-— whose 
systems  Egypt  has  somewhat  slavishly  followed — where  the 
commercial  court  is  an  exceptional  tribunal  with  merchant  judges 
and  a  lawyer  as  president  only.  But  in  Egypt  the  same  judges, 
whether  they  are  sitting  in  the  dvil  or  commercial  division, 
administer  one  law  and  one  procedure.  The  only  distinction  is 
that  two  assessors  sit  with  the  five  judges  on  the  commercial  side. 
Yet,  if  parties  lay  their  case  in  the  wrong  division,  they  are 
non-suited,  and  an  error  in  the  selection  cannot  be  rectified  by  a 
consent  to  accept  the  wrong  jurisdiction.  I  would  also  abolish 
the  obligatory  attendances  of  assessors  in  all  commercial  cases, 
leaving  it  within  the  discretion  of  the  parties,  or  the  court,  to 
summon  assessors,  when  the  case  required  the  aid  of  commercial 
knowledge  and  experience.  Another  salutary  change  in  frivour  of 
simplicity  would  be  the  withdrawal  of  ^^parqud  from  all  inter- 
vention in  civil  matters.  The  real  and  only  use  of  ihe  procureur- 
^enkral  and  his  deputies,  who  are  numerous,  is  to  act  as  public 
prosecutor  in  general  matters  and  to  assist  the  Ministry  of  Justice 
on  the  administrative  side  of  the  judicial  system.  But  in  the 
hearing  of  civil  causes  the  advocates  who  plead  the  case  and  the 
judges  who  hear  it  furnish  a  sufficient  guarantee  for  a  sound 
decision  without  the  introduction  of  any  third  person,  whose  long 
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speeches  cause  delay  and  so  prejudice  the  interests  of  justice.  It 
would  be  well  also  to  n^ke  it  within  the  discretion  of  the  judges 
to  decide  questions  seance  tenante^  without  the  invariable  necessi^ 
of  eight  days'  delay  for  the  consideration  of  the  case  and  the 
preparation  of  a  written  judgment  The  procedure  in  undefended 
cases  also  requires  modification.  They  can  at  present  be  tried 
twice  over  both  in  first  instance  and  in  appeal 

*'  More  work  would  also  be  got  through,  if  a  partial  re- 
distribution of  the  judicial  body  were  effected.  The  Tribunal  at 
Cairo  is  not  at  present  overworked.  The  Tribunal  at  Mansourah 
has  not  enough  work  to  fully  occupy  the  time  of  the  judges.  The 
Tribunal  of  Alexandria  alone  is  much  pressed,  and  a  special  and 
temporary  cause  may  be  assigned  for  this  pressure.  All  claims 
made  by  foreigners  in  Egypt  against  the  Government  previously 
to  the  establishment  of  the  International  Courts  were  referred  by 
agreement  at  the  time  of  the  formation  of  the  new  tribunals  to 
certain  High  Commissions  and  Special  Chambers  of  the  Tribunal 
of  Alexandria  and  the  Court  of  Appeal  The  proper  work,  thercr- 
fore,  of  the  Tribunal,  and  still  more  of  the  Court  of  Appeal,  which 
alone  hears  the  '  Commission '  cases  and  sits  in  appeal  in  the 
'  Special  Chamber '  cases,  is  hindered  by  this  task,  which  is  still 
far  from  its  complete  accomplishment.  But  this  class  of  arrears 
will  be  cleared  off  before  i88t,  and  the  judicial  strength  of  the 
tribunals  will  be  entirely  applicable  to  their  ordinal^  work.  It 
will  be  time  to  consider  the  advisability  of  an  increase  in  the 
number  of  the  judiciary,  when  it  is  settled,  on  the  one  hand,  what 
further  permanent  duties  are  to  be  cast  upon  the  judges,  and,  on 
the  other,  what  simplification  of  system  can  be  carried  out 

^'  I  may  also  briefly  mention  two  other  reforms  which,  though 
not  absolutely  essential,  are  still  highly  important 

''By  the  present  codes,  the  Government,  the  Administration 
and  the  Dairas  (or  private  estates  of  the  vice-regal  family)  are  all 
placed  under  the  jurisdiction  of  the  tribunals,  and  an  action  at  law 
can  be  instituted  against  them  just  as  much  as  against  any  private 
individual.  I  think  an  extension  of  liability,  so  as  to  include  the 
natives  in  this  right  of  action,  is  advisable.     But,  before  the  rule  is 
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brought  into  operation,  the  execution  of  sentences  given  against 
the  Government  must  be  ensured.  Whilst  the  execution  of 
ordinary  judgments  has  met  with  no  opposition,  those  directed 
against  the  Government  have  encountered  great  difficulties.  This, 
however,  was  principally  due  to  the  present  financial  confusion, 
and,  if  the  Egyptian  debt  is  equitably  arranged  (an  event  of  which 
there  seems  now  some  hope),  so  as  to  be  within  the  true  resources 
of  the  country,  unexecuted  sentences  will  cease  to  imperil  the 
prestige  of  the  courts. 

"The  necessity  of  a  land  registry  office  and  the  compulsory 
registration  of  all  contracts  concerning  land  needs  no  demon- 
stration. There  is  such  an  office  in  Egypt,  known  as  the 
Mekkamehy  but  its  machinery  is  complicated,  and  it  has  become 
so  corrupt  that  it  no  longer  serves  the  purpose  for  which  it  was 
established.  The  International  Courts  already  serve  as  an  alter- 
native registry  office.  I  would  propose  the  abolition  of  the 
MMameh  and  the  transfer  of  *  all  the  business  to  a  central  land 
registry,  attached  to  the  Court  of  Appeal,  with  branches  at  each 
of  the  chief  towns  of  Egypt  Such  a  reform  would  be  a  special 
boon  to  the  peasants,  who  are  suffering,  much  in  the  same  way  as 
the  ryots  of  India,  from  the  advantages  given  to  unscrupulous 
money-lenders  by  the  rigidity  of  the  law  and  from  the  absence  of 
the  protection  of  publicity  in  money-lending  and  mortgage  trans- 
actions. The  absence  of  receipts,  the  refusal  of  accounts,  the 
fraudulent  increase  of  the  debt  by  renewal  of  the  bond,  these  and 
similar  practices  are  said  to  prevail,  and  the  contest  between 
creditor  and  debtor  is  so  unequal  that  some  protection  should  be 
extended  to  the  latter,  just  as  it  is  accorded  to  infants  in  England. 

"  No  judicial  reform  can  be  complete  which  does  not  provide  a 
satisfactory  penal  code  and  a  simple  system  of  procedure  for  the 
whole  country  and  its  inhabitants.  But  the  problem  is  a  difficult 
one.  The  appreciation  of  crime  in  the  East  and  West  differs  more 
widely  than  does  the  appreciation  of  civil  disputes,  and  it  is 
hardly  possible  to  assimilate  the  various  penal  systems.  Whilst  in 
the  Ottoman  Empire  a  commercial  code  is  already  in  use  that 
hardly  differs  from  the  French  Code  de  Commerce^  and  the  civil  law 
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applied  diflfers  little  from  the  Code  Civile  the  divergencies  of  the 
penal  law  are  such  as  to  make  a  radical  change  in  Egypt  almost 
impossible,  until  the  country  is  further  advanced  in  civilization. 
The  question  is  still  more  complicated  by  the  fact  that  the  English 
nation  is  a  very  important  factor,  and  the  adoption  of  the  conti- 
nental system  of  criminal  procedure  in  its  fulness  would  be 
obnoxious  to  every  Englishman  concerned.  In  short,  the  obstacles 
to  complete  fusion  in  penal  matters  are  so  great  that  I  cannot 
recommend  amalgamation  in  the  more  important  classes  of  crimes. 
I  would  leave  such  questions  to  the  local  and  consular  tribunals 
respectively,  offering,  however,  to  the  former  the  privilege  of 
appeal  already  suggested  in  civil  matters.  A  certain  limited  penal 
jurisdiction,  how;ever,  is  necessary  to  the  proper  working  of  the 
tribunals.  In  addition  to  that  which  is  already  possessed  I  would 
give  the  tribunals  cognizance  of  all  perjury  or  forgery  which  may 
occur  in  the  course  of  any  judicial  proceeding,  and  this  exceptional 
jurisdiction  should  include  fraudulent  liquidators  in  bankruptcy, 
and  fraudulent  bankrupts.  As  long  as  such  offences  and 
offenders  go  to  another  forum,  the  tribunals  cannot  be  a 
complete  success." 

Dr.  G.  A  VAN  Hamel,  of  the  Hague,  Counsel  to  the  Dutch 
Ministry  of  War,  as  a  member  of  the  Cpmmittee  upon  Extra- 
territorial Jurisdiction,  expressed  in  the  name  of  Mr.  P.  J.  Bachiene, 
Councillor  of  State,  of  the  Hague,  the  Chairman  of  the  Committee, 
the  latter  gentleman's  regret  at  his  inability,  through  ill-health,  to 
attend  the  meeting  and  explained  that,  owing  chiefly  to  the 
serious  illness  of  Dr.  J.  P.  Thompson,  of  Berlin,  the  Committee 
was  not  prepared  to  submit  a  formal  report  to  the  present 
Conference. 

Dr.  VAN  Hamei:  continued : 

«  Nevertheless,  I  beg  to  offer  a  few  remarks  upon  the  subject 
in  hand,  not  on  behalf  of  the  Committee,  but  upon  my  own 
responsibility. 

"The  question  of  extra-territorial  jurisdiction  involves  both 
civil  and  penal  jurisdiction. 
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"  The  actual  state  of  things  is  as  follows. 

"  In  dvil  cases  the  court  and  the  law  are  those  of  the  defendant's 
nation.  If  the  defendant  is  a  Japanese  (Chinese),  the  foreign 
plaintiff  must  enforce  his  rights  before  a  Japanese  (Chinese)  judge 
and  according  to  Japanese  (Chinese)  law.  In  the  converse 
case,  the  native  plaintiff  must  proceed  before  the  court  (in  many 
cases,  as,  for  instance,  in  that  of  Holland,  the  consular  court)  of 
the  foreigner,  where  justice  is  administered  according  to  the 
foreign  law. 

**  In  penal  cases  the  nationality  of  the  delinquent,  native  or 
foreigner,  determines  the  court  in  which  his  trial  will  take  place,  the 
procedure  to  be  observed  and  the  law  to  be  applied. 

''Such  are  the  rules  as  between  China  and  Japan  and  the 
European  and  American  States  which  have  treaties  with  them  upon 
the  subject  As  regards  the  Netherlands,  stipulations  to  the  above 
effect  were  made  with  Japan  by  the  treaty  of  Yeddo,  of  the  i8th  of 
August,  1858,  and  with  China  by  the  treaty  of  Tientsin,  of  the  6th 
of  October,  1863. 

"  It  is  notorious  that  the  question  of  the  revision  of  the  treaties 
is  in  Japan  a  question  of  the  day,  and  that  in  that  country  public 
opinion  for  several  years  has  urged  the  native  government  to 
obtain  from  the  foreign  powers  two  cardinal  modifications  of  the 
treaties :  tf,  the  right  to  impose  a  protective  tariff,  and  d,  the 
abolition  of  the  extra-territorial  jurisdiction.  The  latter,  in  which 
national  honour  and  dignity  are  most  concerned,  is  understood 
m  this  sense,  that  in  civil  cases,  when  a  foreigner  living  in  Japan 
(China)  is  defendant,  the  case  will  be  judged  by  a  Japanese  (Chinese) 
judge,  according  to  the  law  of  that  country ;  while,  as  regards  penal 
cases,  every  qffender  against  the  law  in  Japan  (China)  will  be 
punished  according  to  Japanese  (Chinese)  law  and  by  judges  of 
that  country. 

''  Now,  the  diplomatic  bodies  of -those  countries  wish  to  see  their 
endeavours  sustained  by  a  vote  of  this  Association,  and  under  these 
drcumstances  a  resolution  of  the  Association  should  be  very 
carefully  considered,  and  particular  care  must  be  taken  that  this 
essentially    practical    question    be    not    decided    upon    purely 
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theoretical  grounds.  The  extra-territorial  jurisdiction  was  stipu- 
lated for  in  the  treaties  as  a  matter  of  practical  necessity,  and  as  a 
matter  of  practical  necessity  it  should  always  be  treated. 

"  From  this  point  of  view  I  conceive  that,  before  extra-territorial 
jurisdiction  can  be  abolished,  four  conditions  should  be  fulfilled 

''  I.  The  laws  of  China  and  Japan  should  be  modified  so  as  to 
be  brought  into  conformity  with  the  principles  that  are  received 
in  the  different  western  countries. 

"  2.  There  should  be  security  that  the  laws,  when  so  modified, 
will  not  afterwards,  when  the  extra-territorial  jurisdiction  is 
abolished,  be  revoked  or  altered  in  a  reactionary  sense. 

^'3.  The  modified  laws  should  be  introduced  in  the  whole 
country,  and  the  whole  country  should  be  opened  to  foreign  trade. 

"  4.  The  administration  of  justice  should  be  committed  to  courts 
that  are  independent,  impartial  and  composed  of  scientific  jurists. 

*'  I.  The  laws.  In  this  respect  Japan  seems  to  be  in  a  better 
position  than  China ;  yet  even  the  former  country  is  still  far  from 
the  point  at  which  it  must  ultimately  arrive. 

"  <?.  Civil  law.  It  has  beea.  alleged  that  the  Code  Civil 
Napoleon  has  been  introduced  in  Japan,  but  I  am  obliged  to  say 
that  this  has  been  categorically  denied  by  trustworthy  persons 
resident  in  Japan,  with  whom  I  have  spoken.  They  do  not 
dispute  that  there  may  exist  a  translation  of  that  code  in  the 
native  tongue,  but  they  suppose  that  the  translation  lies  among 
the  archives  of  the  Japanese  government,  at  any  rate,  they  assert 
that  it  has  not  been  proclaimed  or  promulgated  as  law.  They 
assert  also  that  in  many  cases  the  Japanese  civil  courts,  in  their 
judgments,  apply  different  laws,  French,  English,  American  &a 
&c,  according  to  the  opportunity  afforded  by  one  law  or  another 
of  deciding  in  favour  of  the  Japanese  defendant. 

"  Therefore,  it  should  be  required,  in  the  first  place,  that  the 
Japanese  government  declare  positively  and  in  such  a  manner 
that  no  doubt  could  be  possible,  what  is  the  civil  law  of  the 
country  legally  established.  The  European  and  American 
ambassadors  or  consuls  might  report  upon  this  subject 

^  Moreover,  Japan  and  China  ought  to  possess,  with  a  general 
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civil  law,  good  statute  laws  concerning  bills  of  exchange  and 
other  parts  of  commercial  law.  I  am  not  aware  what  laws  at 
present  exist  in  those  countries  upon  these  subjects. 

*^  k  Penal  law.  In  '  penal  law '  I  include  both  the  criminal  law 
and  criminal  procedure,  and  I  am  especially  mindful  of  the  new 
penal  code  of  Japan  that  was  introduced  in  187 1,  and  of  which 
a  summary  was  published  by  Mr.  Joseph  H.  Longford,  of  H.B.M.'8 
legation.  ^  As  apiece  of  scientific  legislation/  says  that  author, 
'  the  new  code  cannot  rank  high.'  But  that  need  not  be  required, 
when  the  punishments  are  not  cruel,  and  there  are  no  injustices 
that  lead  to  a  different  application  of  what  ought  to  be  the  same 
for  everybody.  As  to  the  first  point,  the  Japanese  law  seems  to 
be  tolerable ;  but  as  to  the  second,  it  must  be  observed  that  the 
dq;ree  of  punishment  is  according  to  the  rank  of  the  offender, 
and  that  the  high-placed  (Samurai)  are  less  severely  punished 
than  the  common  people. 

'*  Of  more  importance  is  the  criminal  procedure.  That  seems 
to  be  in  Japan  unsatisfiaictory  in  the  highest  degree.  '  It  consists 
merely  of  a  series  of  examinations  of  the  accused  and  the  wit- 
nesses, at  which  the  public  are  not  allowed  to  be  present,  and 
during  which  the  accused  is  not  permitted  to  have  the  assistance 
either  of  experts  or  of  his  friends.  ...  In  &ct,  there  is  no  trial 
whatever,  merely  an  investigation  of  the  case  by  a  magisterial 
officer,  repeated  by  the  court  of  the  Km^  when  the  offence  charged 
is  of  a  serious  nature.'    (The  Japan  Mail  of  2nd  November,  1877). 

''  There  seems  to  be  considerable  doubt  whether  torture  is 
still  resorted  to,  or  not;  but  it  is  bad  enough  that  this  doubt 
should  exist  The  fact  seems  to  be  that  torture  is  not  formally 
abolished,  and  that  the  necessity  or  propriety  of  its  application  is 
left  entirely  to  the  discretion  of  the  judges  or,  as  others  assert,  to 
the  special  permission  of  the  Minister  of  Justice  in  every  case. 
It  is  generally  believed  that  the  Satsuma  insurgents  were  tortured 
in  1877.  Now,  extra-territoriality  cannot  be  abolished,  before  this 
doubt,  too,  has  disappeared. 

''2.  Security  against  reaction.  Substantial  security  can  only 
be  given  by  the  loyalty  of  the  Japanese  and  Chinese  governments 
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and,  indeed,  by  a  long  experience  of  that  loyalty.  If  extra-teni- 
toriality  should  be  abolished,  it  ought  to  be  expressed  in  the 
treaties  that  the  concession  would  be  withdrawn  immediately  upon 
even  the  smallest  alteration  of  the  laws  in  a  reactionary  sense. 

"3.  The  necessity  of  having  the  whole  country  opened  to 
foreign  trade.  In  this  matter  China  is  much  more  liberal  than 
Japan,  which  still  keeps  the  greater  part  of  its  territory  closed 
against  every  one  but  natives.  Now,  for  the  abolition  of  extra- 
territoriality, it  is  necessary  that  alter  the  reform  of  the  laws  the 
spirit  of  reform  and  the  influence  of  western  ideas  should  be 
maintained,  so  that  the  new  principles  of  legislation  and  juris- 
prudence may  make  their  way  into  the  pubUc  mind  and  leaven  the 
public  opinion  of  the  whole  country.  So  long  as  a  great  portion 
of  the  Japanese  people  are  kept  from  all  intercourse  with  the  West, 
it  is  impossible  to  feel  certain  that  the  new  institutions  would  be 
durable  and  grow  along  with  the  development  of  the  nation. 

"4.  The  administration  of  justice.  This  is,  without  any  doubt, 
the  main  point  of  the  question.  Without  the  impartiality  and  the 
scientific  training  of  judges  the  best  laws  are  useless. 

"  Now,  upon  this  point  nothing  but  experience  can  avail. 

"  As  I  have  already  mentioned,  I  have  been  told  by  several  persons 
who  know  Japan,  and  it  appears  by  a  report  of  the  Dutch  consul 
at  Yokohama,  that  the  Japanese  judges  very  often  are  not  im- 
partial at  all,  that  before  all  things  they  try  to  pronounce  in 
favour  of  the  natives ;  and  my  authorities  added  that  the  Japanese 
judges  frequently  want  even  that  degree  of  acimien  which  is  a 
necessary  condition  of  legal  competency. 

'*  Without  asserting  anything  upon  this  subject  myself,  I  wish 
to  refer  to  the  Japan  Mail  of  nth  July,  1877,  mentioning  the 
constitution  of  the  new  courts — local  and  superior — and  observing : 
*  Many  years  must  elapse,  before  the  working  of  these  new-fangled 
institutions  can  be  adequately  tested;  but  every  friend  of  this 
country  and  every  believer  in  progress  must  heartily  wish  them 
success.* 

"  As  the  question  of  extra-territoriality  does  not  formally  affect 
the  sovereignty  of  the  two  Asiatic  governments,  inasmuch  as  the 
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extra-territorial  jurisdictton  is  a  concession  stipulated  by  legal 
treaties,  it  may  be  said  that  the  abolition  of  the  extra-territorial 
clause  is  but  a  question  of  time,  and  that,  if  wished  by  the  Chinese 
and  Japanese  governments,  the  abolition  will  some  day  be  a  fact — 
some  day,  but  not  for  many  years. 

"An  advance  in  this  direction  should  be  furthered,  not  checked. 
But  to  decide  when  the  time  for  abolition  has  arrived  is  a  question 
of  practical  policy. 

'*  Meanwhile  the  Association  must  continue  to  watch  the 
question  and  to  collect,  more  particularly,  practical  information. 

"  I  beg  in  conclusion  to  move : — 

^  That  the  existing  Committee  upon  Extra-territorial  Jurisdic- 
tion be  continued  and  be  requested  to  collect  information 
and  to  report  to  the  next  Conference." 

The  motion  was  seconded  by  Mr.  H.  W.  Freeland,  late  M.P. 
for  Chichester,  who  urged  the  necessity  of  consular  jurisdiction 
being  maintained  in  countries  where  jurisprudence,  legal  procedure 
and  everything  connected  with  the  administration  of  justice  stood 
so  much  in  need  of  reform  as,  for  instance,  in  China. 

Mr.  Hyde  Clarke,  of  London,  excepted  that  the  Capitulations 
were  only  a  continuation  and  extension  by  Suleiman  II.,  the 
conqueror  of  Constantinople,  of  the  privileges  granted  by  the 
Byzantine  Emperors  to  the  Venetians  and  Genoese.  They  were 
not,  therefore,  a  confession  of  incapacity  by  those  who  granted 
them,  but  an  institution  having  its  origin  in  comity  and  con- 
venience. The  same  was  the  case  with  those  in  China  and  had 
been  with  the  merchants  of  the  Steelyard  in  England,  referred  to 
in  the  interesting  paper  read  by  Mr.  Walford.  Monopolies  once 
granted  were,  of  course,  apt  to  become  inconvenient  In  the 
East,  he  thought — and  he,  spoke  from  experience — ^the  abuses  of 
the  Capitulations  more  than  counteracted  their  utility.  The  good 
qualities  of  Mussulman  law  were  almost  always  misappreciated  by 
Europeans.  In  Turkey  tiiose  who  profited  by  the  Capitulations 
were  oftentimes  persons  who  ought  in  strictness  to  be  Turkish 
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subjects,  e.g.,  the  great-grandsons  of  Englishmen.  It  was  a  well- 
known  Turkish  proverb  that  'Every  thief  has  his  consul'  The 
S3rstem  had  been  detrimental,  not  only  to  the  natives,  but  to  the 
English,  in  Turkey  and,  he  did  not  doubt,  would  in  the  long  run 
prove  so  in  the  far  East 

M.  Clunet  addressed  the  meeting  in  the  same  sense  as 
Mr.  Freeland,  at  the  same  time  contending  that  in  Japan 
civilization  and  enlightenment  had  so  much  of  actuality  that  the 
experiment  of  mixed  tribunals  of  Japanese  and  Europeans,  the 
establishment  of  which  the  Japanese  were  striving  to  obtain,  might 
safely  be  made. 

Sir  Travers  Twiss  pointed  out  that  the  question  of  extra- 
territorial jurisdiction  eminently  presented  a  case  in  which  what 
was  most  defensible  in  theory  might  easily  be  least  expedient  in 
practice.  The  choice  appeared  to  lie  between  three  systems,  that 
based  upon  the  maxim  ^  Actor  sequitur  forum  rei^  that  of  mixed 
tribunals  on  the  lines  of  those  in  Egypt  and  that  of  a  consul-judge 
administering  the  territorial  law,  not  that  of  his  own  country.  It 
might  well  be  that  the  question  would  require  to  be  treated 
differently  in  different  countries ;  for  instance,  that  a  modification 
of  the  present  system  which  would  be  acceptable  to  all  parties 
with  regard  to  Japan  would  be  inadmissible  in  the  case  of  China. 
The  main  practical  difficulty  evidently  was  to  find  an  adequate 
number  of  competent  judges.  So  far  as  the  Asiatic  nations  were 
concerned,  the  opening  of  the  Suez  Canal,  with  its  probable  results, 
was  a  factor  which  must  not  be  lost  sight  of  in  a  consideration  of 
the  question.  The  whole  subject  was  at  the  present  time  being 
considered  by  the  Japanese  Government,  who  had  specially  called 
home  their  representatives  abroad  for  that  purpose,  among  them 
His  Excellency  Wooveno  Kagenori,  the  Minister  in  London, 
whose  interesting  address  was  so  striking  a  feature  of  the 
Frankfort  meeting  of  the  Association.  The  result  of  the  delibera- 
tions of  the  Japanese  ministers  might  fiimish  the  Committee  with 
valuable  matter  for  consideration 

The  motion,  upon  being  put  to  the  vote,  was  carried. 
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Foreign  Judgments. 

Upon  this  subject  a  paper  was  read  by  Mr.  F.  T.  Pigoott, 
of  London,  intituled  ''  Foreign  judgments,  more  especially  with 
reference  to  assimied  jurisdiction  over  foreigners :'' 

''The  importance  of  establishing  so  abstract  a  science  as 
international  law  on  a  basis  strictly  in  accordance  with  the 
principles  of  jurisprudence,  where  it  is  possible,  is  manifest 

'^  Upon  a  judgment  being  pronounced  by  a  tribunal  invested 
with  power  by  the  sovereign  authority  of  a  state,  there  arises 
immediately  an  obligation  of  obedience  in  those  who  have  been 
parties  to  the  action.  Fulfilment  of  the  duty  thus  imposed 
extinguishes  the  obligation;  non-fulfilment  keeps  the  obligation 
alive.  But  non-fulfilment  of  the  duty  is  disobedience  to  the 
sovereign  authority  which  has  imposed  it,  and  the  sovereign 
authority  having  power  to  impose  has  power  also  to  enforces 
With  disobedience,  therefore,  there  comes  into  being  a  liability  to 
evil  from  the  authority  disobeyed. 

''This  liability  to  evil  has  been  termed  a  sanction,  and  the 
power  of  enforcing  this  sanction  is  resident  in  the  sovereign 
authority  which  has  created  the  obligation  by  means  of  its  tribunals. 
We  have,  therefore,  a  perfect  system:  judgment,  obligation, 
sanction,  enforcement  of  the  sanction — a  juridical  unit  firom  which 
no  part  can  be  taken. 

"  But  the  judgment  debtor  may  seek  to  avoid  the  obligation  by 
leaving  the  country  where  it  was  pronounced.  The  sanction,  the 
attribute  of  sovereignty,  is  incapable  of  removal.  The  obligation, 
therefore,  is  left  behind,  and  the  whole  system  must  remain  in 
abeyance,  until,  by  re-entering  the  territory,  the  subject  of  it  causes 
it  again  to  spring  into  being. 

*'  If  states  had  no  intercourse  one  with  another,  such  a  simple 
expedient  for  avoiding  the  obligation  would  become  a  universal 
custom.  But  there  is  a  daUy  intercourse,  and  of  necessity  there 
are  rules  by  which  this  intercourse  is  regulated.  These  are  the 
rules  of  courtesy  between  nations,  that  b,  of  international  comity. 
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Comity,  existing,  as  it  does,  by  the  agreement,  and  for  the  mutual 
benefit,  of  states,  must  supply  a  remedy  for  this  evil  The  state  to 
which  the  debtor  has  fled,  though  possessing  no  power  over  his 
person,  though  the  sanction  that  has  been  created  is  not  resident 
in  its  sovereign  authority,  must  be  asked  to  lend  the  aid  of  its  courts 
to  enforce  it  In  return,  the  position  being  reversed,  the  state  that 
has  been  thus  assisted  will  also  enforce  the  sanctions  of  the  other 
state.  Now  this  process  of  inter-state  assistance,  being  repeated 
between  these  states,  and  being  resorted  to  by  others,  would  in 
time  become  an  inter-state  or  international  custom ;  and,  being  a 
custom  which  is  essentiaUy  courteous,  and  being  reciprocal,  it 
faUs  under  the  head  of  international  comity. 

"  A  new  judgment  will  be  pronounced,  a  new  obligation  created, 
and  with  it  a  new  sanction,  the  power  of  enforcing  which  is 
resident  in  the  sovereign  authority  of  the  state  which  has  lent  its 
assistance.  We  have,  therefore,  a  new  system,  but  one  which  fix>m 
its  nature  is  auxiliary  to  the  first  The  foreign  obligation  is 
clothed  with  a  sanction  standing  in  the  place  of  the  one  the  foreign 
state  is  powerless  to  enforce.  Stated  in  the  form  of  a  proposition, 
the  conclusion  is  that  states  lend  their  aid  mutually  to  enforce 
each  othei's  judgments. 

"  There  is  a  legal  obligation  existing  against  the  debtor  in  the 
state  where  the  judgment  has  been  pronounced.  By  reason  of  the 
debtoi's  absence  fi'om  the  jurisdiction  of  its  courts,  the  state  is 
unable  to  enforce  the  sanction.  By  virtue  of  the  comity  of  nations 
a  foreign  state  to  which  the  debtor  has  gone  will  clothe  the 
obligation  deprived  of  its  correlative  sanction  with  another 
sanction  auxiliary  to  it  and  by  so  doing  will  endue  it  with  the 
power  it  has  lost 

"  Leaving  the  theoretical  branch  of  the  subject,  we  must  now 
consider  the  rules  that  govern  the  practice  of  the  courts  of  the  state 
whose  assistance  is  invoked.  The  inquiry  is  to  be  directed  to  the 
reception  of  defences,  when  an  action  is  brought  on  a  foreign 
judgment 

"  The  theory  admitting  the  existence  of  the  obligation  abroad  to 
be  by  the  rule  of  comity  a  good  cause  of  action  supplies  also 
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grounds  of  defence.  The  existence  of  the  obligatioi^  may  be 
nqiativedy  or  the  performance  of  it  may  be  excused.  But,  since 
international  comity  lies  at  the  foundation  of  the  action,  that  same 
courtesy  requires  that  the  functions  of  a  tribunal  of  appeal  should 
not  be  exercised  This  last  principle  seems  to  range  all  defences 
that  may  be  raised  into  two  classes  :  those  arising  on  the  pro- 
duction of  the  foreign  record  and  relating  to  the  manner  of 
obtaining  the  judgment,  as,  for  example,  the  plaintiffs  fraud ;  and 
those  arising  on  the  opening  of  the  record  and  relating  to  its 
contents,  as,  for  example,  error  of  the  court 

"It  would  seem  strictly  in  accordance  with  the  rules  of  juris- 
prudence that  the  former  should  be  received,  the  latter  rejected  ; 
and  such,  indeed,  with  perhaps  some  fine  distinctions  as  to 
apparent  and  proveable  error,  appears  to  be  the  practice  of 
nations.  I  do  not  propose,  however,  to  enter  in  detail  into  all  the 
defences  that  have  been  at  different  times  suggested,  but  to  confine 
myself  exclusively  to  that  one  which  refers  to  the  jurisdiction  of 
the  foreign  court 

"  The  broad  rule  may  be  taken  to  be  that  the  foreign  court  must 
have  jurisdiction  over  the  person  against  whom  the  judgment  was 
pronounced,  and,  generally,  the  courts  of  one  state  have  no  juris- 
diction over  the  subjects  of  another  state. 

"  But  there  may  be  circumstances  which  create  such  a  juris- 
diction ;  such  as  temporary  allegiance  to,  or  the  making  a 
contract  in,  the  foreign  state.  Again,  there  may  be  a  submission 
to  the  tribunal ;  express,  as  in  the  case  of  a  foreign  shareholder 
in  a  company  with  a  submission  in  the  articles  of  agreement  to  a 
particular  tribunal ;  or  implied,  as  in  the  case  of  a  shareholder 
without  such  an  agreement 

"  Where,  however,  the  court  has  assumed  jurisdiction  over  a 
non-resident,  great  difficulties  arise  ;  and  it  is  to  these  that  I 
would  specially  direct  your  attention.  The  form  under  which 
this  defence  usually  appears  is  '  absence  from  the  foreign  court 
and  no  notice ;'  and  there  is  perhaps  no  point  in  the  whole 
subject  upon  which  the  cases  are  less  intelligible.  Absence  from 
the  foreign  court  may  be  intentional  or  unintentional.     It  may  be 
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intentional  and  technically  correct,  yet,  to  make  this  a  perfect 
plea,  no  knowledge  of  the  action  is  essential  It  may  be 
unintentional  by  reason  of  there  having  been  no  personal 
service  of  process;  but  this  again  splits  up  into  two  heads.  It  is 
obviously  a  good  defence  in  the  case  of  a  subject  of  the  foreign 
country  ;  but  the  absence  may  be  unintentional,  where  the 
defendant,  not  resident  within  the  foreign  jurisdiction,  has, 
indeed,  been  served  with  process,  but  only  according  to  the 
practice  of  the  foreign  court  in  such  cases  provided.  Further,  it 
appears  that  this  service  must  be  technically  correct,  and  that 
knowledge  of  the  action  does  not  affect  the  validity  of  the  plea. 

'^  I  propose  now  to  enunciate  a  proposition,  the  importance  of 
which  I  shall  endeavour  to  make  clear. 

'^  If  a  judgment  is  obtained,  founded  upon  a  statute  passed  by  a 
foreign  state,  which,  on  being  considered,  is  found  not  to  be  an  un- 
reasonable protection  to  be  afforded  by  such  state  to  its  own  subjects 
nor  at  variance  with  the  principles  of  natural  justice,  it  should  be 
recognized  and  enforced  by  the  courts  of  any  other  state. 

^  It  will  be  at  once  apparent  that  this  proposition  refers 
exclusively  to  statutes  resembling  in  their  nature  the  eleventh 
order  of  the  English  Judicature  Acts. 

''I  am  conscious  that  the  proposition  has  never  yet  been 
acted  upon,  that  the  courts  have  most  emphatically  and  many 
times  refused  to  enforce  a  foreign  judgment  given  under  such 
circumstances.  The  duty  to  jealously  guard  the  property  of  their 
feUow-subjects  must  of  necessity  underlie  the  decisions  of  every 
court;  and  this  very  jealousy  breeds  the  supposition  that  to 
enforce  such  a  judgment  would  be  to  open  the  way  to  the  neEsuious 
procuring  of  judgments  against  men  behind  their  backs  through 
the  medium  of  foreign  tribunals. 

^  Must  this  jealousy,  then,  be  carried  so  far  that  one  tribunal 
cannot  believe  another  tribunal  capable  of  acting  well  and  jusdy ; 
that  one  state  cannot  credit  a  sister  state  with  sufficient  wisdom 
to  pass  laws  just,  not  only  to  its  own  subjects,  but  to  those  aliens 
with  whom  its  subjects  have  intercourse  ?  I  speak  before  men  of 
many  nations.     Is  it  indeed  impossible  to  believe  that  justice,  I 
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will  not  say  has  been  always,  but  is  now,  a  universal  attribute  of 
judicial  tribunals  of  civilized  communities  ?  If  it  is  impossible, 
then  the  whole  fabric  of  laws  regulating  the  communion  of  states 
must  fall. 

"  It  will  be  conceded  that  the  statutes  to  which  I  have  referred 
are  absolutely  essential  for  the  protection  of  creditors  against 
absent  defendants ;  it  will  also  be  readily  understood  how  difficult 
it  is  to  deal  with  men  whose  answer  to  a  claim  cannot  be  com- 
pelled, and  how  nearly  impossible  it  is  to  mete  out  justice  with  an 
even  hand  between  such  persons  and  those  abiding  within  the 
jurisdiction  of  the  state. 

''To  compel  the  creditor  to  follow  his  debtor  wherever  he  may 
please  to  lead  him,  and  to  bring  his  action  wherever  he  may  be 
found,  would  be  absurd.  That  the  protection  afforded  by  the 
state  should  be  very  materially  in  the  plaintiffs  favour  is  not 
unreasonable,  though  it  may  at  first  sight  appear  arbitrary.  A 
discretion  must,  therefore,  be  vested  in  the  sovereign  authorities 
of  all  states  to  pass  such  statutes.  The  details,  in  what  manner 
the  defendant  shall  be  made  aware  of  the  action  proceeding 
against  him,  within  what  period  after  this  citation  the  plaindff 
shall  be  allowed  to  proceed  to  judgment,  to  what  extent  he 
shall  be  required  to  prove  his  claim,  must  be  left  to  the  government 
of  the  state  in  the  exercise  of  that  discretion. 

'*  From  this  there  is  but  a  step  to  a  rule  of  international  comity 
that  such  statutes  should  be  recognized,  that,  so  long  as  that  dis- 
cretion is  exercised,  not  unwisely,  nor  unreasonably,  the  courts  of 
another  country  will  bow  to  the  authority  and  jurisdiction  which 
is  claimed  by  the  foreign  government  over  its  subjects,  not  making 
reciprocity  a  condition,  but  expecting  a  reciprocal  recognition  of 
its  own  statutes.  This  rule  supposes  also  a  power  existent  in  all 
courts  of  judging  whether  the  discretion  has  been  exercised,  not 
wisely  and  reasonably,  but  not  unwisely  and  unreasonably,  and 
further  that  all  courts  in  their  wisdom  will  not  overstep  the  limits 
of  this  power. 

**  Because  the  citation  is  artificial,  it  is  not  of  necessity  unjust ; 
and,  once  the  foreign  court  has  put  its  artificial  process  into 
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operation,  thereby  assuming  jurisdiction  over  the  absent  defendant, 
we  must  assume  that  it  has  required  the  evidence  deemed 
sufficient  by  the  legislature,  that  the  case  is  one  over  which  the 
legislature  has  given  its  courts  jurisdiction,  and  that  the  evidence 
is  at  least  sufficient  to  establish  such  z.prim&  facie  cause  of  action 
that  the  plaintiff  may  justly  be  allowed  to  proceed  to  judgment,  if 
the  defendant  does  not  appear. 

'^  But  we  cannot  suppose  that  any  state  will  wilfully  allow  such 
statutes  to  be  abused,  either  by  its  own  subjects  or  by  those  of 
another  nation. 

"  The  result  of  the  proposition  is  that  the  cases  in  which  the 
jurisdiction  over  the  person  cannot  be  attacked  are,  primarily, 
those  where  the  foreign  court  has  no  need  of  assuming  jurisdic- 
tion, that  having  been  already  granted  to  it  by  the  courts  of  the 
defendanfs  country,  acting  upon  the  principles  of  international 
law  or  of  general  justice,  and,  secondarily,  those  where  the  foreign 
court  has  assumed  jurisdiction,  not  necessarily  in  accordance  with 
the  principles  of  international  law,  but  rather  with  those  of  general 
justice,  which  are  sufficiently  large  to  admit  of  a  free,  yet  just,  use 
of  the  discretion  vested  in  the  foreign  legislature.  Finally,  the 
proposition  is  the  legitimate  consequence  of,  and  ultimate  con- 
clusion from,  the  general  theory,  the  logical  deduction  from  which 
is  that  the  courts  of  different  states  by  courtesy  enforce,  each  for 
the  other,  not  lex  for  lex^  but/«J  ioxjus" 

Mr.  Joseph  G.  Alexander,  of  London,  then  moved,  seconded 
by  Mr.  John  Glover,  of  Hull,  and  the  Conference  resolved : 
"That    Mr.   Piggoit's  paper   be    referred   to    the    existing 
Committee  upon  Foreign  Judgments,  and  that  Mr.  Piggott 
be  appointed  Honorary  Secretary  of  the  Committee." 

T/u  Taking  of  Evidence  for  Foreign  Tribunals. 

Signor  Bernardo  Mattiauda,  of  Rome,  read  a  short  paper 
upon  the  subject  of  taking  evidence  abroad  : 

"  The  Association  is  indebted  to  Mr.  Jencken,  its  Honorary 
General  Secretary,   for  having   brought  forward  the  important 
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question — ^suggested  to  him  by  a  doubt  incidentally  expressed  by 
an  eminent  English  judge — ^whether  a  person  wilfully  giving  false 
evidence  on  oath  before  an  ambassador  or  consul  of  his  own  nation 
abroad,  such  evidence  being  intended  to  be  used  in  a  cause 
pendmg  in  a  court  at  home,  was  to  be  treated  as  guilty  of  perjury 
and  to  be  punishable  accordingly/ 

*'  I  propose  shortly  to  state  the  reasons  which  lead  me  to  answer 
this  question  in  the  affirmative. 

*'  In  doing  so,  I  shall  have  to  deal  with  considerations  arising 
out  of  the  general  canons  of  law,  the  usages  of  civilized  nations, 
existing  treaties  and  the  principles  of  international  jurisprudence. 
^'By  the  general  principles  of  law  an  agent  possesses  such 
authority  as  his  principal  delegates  to  him.  In  taking  the 
evidence  of  witnesses,  the  foreign  representative  is  acting  as  the 
agent  of  the  sovereign  authority  of  his  nation.  An  oath  taken 
before  him  should,  therefore,  be  binding  and  should  have  the 
same  jural  consequences  as  if  taken  before  an  ordinary  court 
of  competent  jurisdiction  in  the  territory  of  that  nation. 

''The  custom  of  civilized  nations,  the  better  to  ensure  that 
inviolability  of  the  persons  of  the  representatives  of  foreign  nations 
which  has  always  existed^  has  hedged  round  their  abodes  with  the 
legal  fiction  of  extra-territoriality.  Consequently,  evidence  taken 
by  them  at  their  residence  is  to  be  regarded  as  taken  in  the 
territory  of  their  nation. 

**  But,  possibly,  a  provision  to  the  contrary  will  be  found  in  a 
treaty.  But  where  treaties — which  are  the  positive  law  of  nations 
—are  silent,  there  the  general  law  speaks ;  and  so,  in  this  case,  the 
rule  enunciated  above  concerning  the  law  of  agency  should  still 
obtain.  And  the  answer  will  be  the  same,  if,  as  is  sometimes 
done,  a  distinction  be  taken  between  ambassadors  and  ministers 
plenipotentiary  on  the  one  hand  and  simple  consuls  on  the  other. 

"  International  jurisprudence  points  in  the  same  direction.  It 
will  be  admitted  that  the  courts  of  the  place  where  the  ambassador, 
consul  &c.  reside  cannot  exercise  jurisdiction  over  those  persons, 
at  any  rate,  as  regards  matters  relating  to  their  functions,  with 

*  See  **  Report  of  the  Frankfort  Conference,'*  pp.  93  rf  sf^. 
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respect  to  cases  in  which  they  may  be  presumed  to  have  obeyed 
the  orders  of  their  government  Wrongs  done  by  and  to  them  in 
their  official  capacity  can  only  be  redressed  by  diplomatic  means, 
the  courts  of  law  being  unable  to  entertain  questions  touching  the 
relations  of  nations  to  each  other  or  the  acts  of  governments.  It 
was  upon  this  ground  that  the  French  Court  of  Cassation  decided 
by  a  decree  of  the  3  vendktniairey  year  IX,  overruling  the  judg- 
ment of  the  magistrate's  court  for  the  4th  district  of  Marseilles, 
dated  i  fritnaire^  year  VIII.^  and  given  against  one  Dania,  vice- 
consul  of  the  Ligurian  Republic,  in  a  litigation  with  one  Baldassare 
Grillo,  a  Genoese  subject,  relating  to  certain  objects  sequestered 
by  order  of  the  Government  of  Genoa,  that,  the  goods  being 
required  to  prove  a  criminal  ofifence  committed  in  the  territory 
of  Genoa,  it  was  for  a  Genoese  magistrate  to  deal  with  the  case.* 

"  As  the  result  of  the  foregoing  considerations  I  now  proceed  to 
state  the  following  propositions : 

"(i.)  That  evidence  taken  abroad  by  the  duly  authorized 
representative  of  a  nation,  and  intended  to  be  used  in  a 

*  "  Whereas  by  a  judgment  of  the  magistrate's  court  for  the  fourth  district 
of  MarseiUes,  dated  the  ist  oi  frimaire  in  the  year  VII.,  citizen  Dania,  Vice- 
Consul  of  the  Ligurian  Republic,  was  ordered  to  restore  incontinently  to 
citizen  Grillo,  a  Ligurian,  the  objects  mentioned  in  the  report  of  the  judge  of 
the  5th  district  of  Marseilles,  made  on  the  preceding  ist  of  thermidar^  and  the 
said  citizen  Dania  was  condemned  in  the  costs  of  the  cause  and  of  the 
execution  of  the  judgment,  notwithstanding  the  declaration  made  by  the  said 
citizen  Dania  in  person  before  the  said  magistrate's  court  that  he  had  acted 
under  the  instruction  of  his  Government,  that  he  had  only  obeyed  orders 
emanating  from  the  Ligurian  Directory  and  tribunals,  with  the  approbation  and 
consent  of  the  French  authorities,  that  he  was  awaiting  the  directions  of  his 
government  with  respect  to  the  claim  verbally  made  upon  him  by  the  Ligurian 
Grillo,  that  thus  he  could  not  appear  in  the  judicial  proceedings  taken  against 
him,  a  vice-consul,  personally,  and  that  the  subject  of  the  claim  was  not  within 
the  competency  of  the  magistrate's  court ;  and  whereas  the  judgment  of  the 
magistrate's  court  discloses  a  usurpation  of  jurisdiction,  a  derogation  from  the 
independence  of  a  foreign  nation,  a  violation  of  treaties  and  a  disregard  for  the 
consent  of  the  authorities  ;  and  whereas  the  objects  taken  from  the  Ligurian 
Grillo,  as  in  the  said  report  of  the  judge  of  the  5th  district  of  MarseiUes 
mentioned,  and  taken  on  the  same  day  to  the  Ligurian  consulate  were  seized 
at  the  instance  of  the  Ligurian  authorities,  as  likely  to  establish  the  proof  of  an 
offence  committed  upon  Ligurian  territory,  the  punishment  of  which,  while 
belonging  to  the  Ligurian  magistracy,  concerns  the  whole  of  society  :  the 
court  quashes  and  annuls  the  said  judgment." 
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cause  pending  in  his  country,  has  the  same  jural  value  as 
evidence  taken  by  a  competent  court  in  that  country. 
*'  (2)    That  wilful  £dsehood  in  givmg  such  evidence  under  the 
usual  sanction  is  subject  to  the  punishment  awarded  by 
the  criminal  law  of  that  country  for  perjury. 
"  I  have  now  endeavoured  to  clear  up  the  doubt  expressed  by 
the  eminent  English  judge.     I  say,  not  only  that  it  is  perfectly 
competent  to  the  sovereign  authority  of  a  state  to  delegate  its 
power  to  administer  oaths,  but  that  the  competency  of  the  person 
to  whom  it  is  delegated,  to  exercise  such  power,  begins  as  soon  as, 
being  properly  accredited  to  a  foreign  state,  he  is  duly  recognized 
hj  that  state,  without  its  being  in  any  way  necessary  that  such 
competency  should  be  similarly  recognized,  inasmuch  as  the  law 
applicable  to  the  evidence  taken  by  such  person  will  be,  not  that 
of  the  foreign  state,  but  that  of  his  nation.     Nor — apart  from  the 
question  of  extra-territoriality — can  I  allow  much  weight  to  the 
objection  that  crimes  are  local ;  smce  crimes  have  relation,  not  so 
much  to  territory,  as  to  the  law.    Without  the  law  there  would  be 
no  crime.     If,  then,  the  principal  efficient  cause  of  the  crime  con- 
sists in  the  violation  of  the  law,  by  the  rules  of  what  law  must  the 
ofifender,  in  the  case  supposed,  be  judged,  and  his  punishment 
meted  out  ?    Clearly  by  the  rules  of  the  law  which  is  violated, 
which  is  obviously  the  law  to  be  administered  by  the  court  having 
cognizance  of  the  cause. 

"I  think  it  is  to  be  regretted  that  the  Prussian  Minister  of 
Justice  should  have  issued  in  November,  1876,  such  orders  as  are 
alluded  to  in  Mr.  Jencken's  paper.* 

"^  More  doubt  appears  to  me  to  attach  to  the  other  branch  of 
the  inquiry,  viz.,  that  concerning  oaths  taken  before  a  commis- 
sioner appointed  by  a  court  of  justice  to  examine  witnesses 
abroad;  but  I  am  inclined  to  think  that  the  arguments  above 
used,  so  £ar  as  they  are  applicable,  will  lead  to  the  same  con- 
clu^ons  with  reference  to  these,  conclusions  which  I  commend  to 
the  acceptance  of  the  Conference." 

Upon   the    motion    of    Mr.    Oliver    Smith,    seconded    by 
•  Report  of  the  Frankfort  Conference,  p.  95. 

R 
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Mr.  William  Baker,  of  London,  Signor  Mattiauda's  paper  was 
referred  to  the  Committee  on  taking  Evidence  for  Foreign 
Tribunals. 

The  Slave  Trade. 

The  order  of  the  day  concluded  with  the  reading  of  a  paper 
upon  "International  Law  affecting  the  Slave  Trade/'  by  Mr.  J.  G. 
Alexander,  of  London : 

"  No  apology  can  be  needed  for  bringing  before  the  Conference 
of  this  Association  and  through  it  before  the  public  at  large  the 
important  question  of  the  means  to  be  adopted  to  check  the  slave 
trade.  It  is  to  this  subject,  which  has  so  long  occupied  the  atten- 
tion of  philanthropists,  that  the  jurist  and  the  historian  can  advert 
with  greater  satisfaction  than,  perhaps,  to  any  other,  as  affording  a 
conclusive  proof  of  the  ultimate  triumph  of  moral  principles  over 
the  strongest  motives  of  mercenary  gain  and  licentious  passion. 
And  yet  it  is  true  that  at  the  present  moment  there  is  still  a  vast 
work  to  be  done  by  our  generation,  if  the  slave  trade  and  all  its 
horrors  are  really  to  become  things  of  the  past ;  for,  whilst  the 
West  African  slave  trade  has  at  length  been  extinguished,  and 
whilst  every  Christian  state,  except  Spain  in  her  colony  of  Cuba, 
has  abolished  slavery,  this  hideous  traffic  continues  with  almost 
unmitigated  virulence  to  devastate  a  large  tract  of  Eastern  and 
Central  Africa,  in  order  to  supply  the  Mahomedan  population  of 
the  Turkish  and  Persian  Empires  with  household  slaves,  slave 
wives  and  eunuchs  for  their  harems. 

"Can  the  law  of  nations,  which  has  exercised  so  widely 
beneficent  an  influence  since  the  time  of  Grotius  amongst  the 
Christian  nations,  to  whom  it  was  then  considered  solely  applic- 
able, and  which  has  now  been  largely  adopted  by  Mahomedan 
nations,  do  anything  further  to  put  an  end  to  the  nefarious  traffic 
in  human  beings  ?  This  is  the  practical  question  I  wish  to  bring 
before  this  Conference  ;  and  in  suggesting  an  affirmative  answer 
it  is  no  small  satisfaction  to  know  that  I  am  only  advocating  a 
measure  which,  in  a  former  generation,  was  supported,  not  only  by 
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philanthropists  so  eminent  as  Wilberfbrce,  Clarkson  and  Buxton, 
but  hj  such  distinguished  lawyers  and  statesmen  as  Lord  Brougham, 
Mr.  Canning,  the  Duke  of  Wellington  and  Lord  Palmerston.  The 
measure  which  I  propose  is  a  declaration  of  all  the  Christian 
powers,  in  which  they  should  seek  to  induce  the  Mussulman  and 
heathen  powers  likewise  to  concur,  making  the  slave  trade  piracy 
under  international  law.  In  order  to  explain  the  exact  meaning 
of  this  proposition,  it  will  be  necessary,  first,  to  state  the  principles 
of  international  law  applicable  to  this  subject ;  secondly,  to  trace 
the  history  of  the  proposal  now  brought  forward. 

^  Slavery  itself  has  always  been  treated  by  the  law  of  nations  as 
being  a  local  institution  with  which,  so  &r  as  it  is  part  of  the 
municipal  law  of  the  countries  where  it  exists  and  in  the  absence 
of  express  treaty  rights,  other  nations  have  no  right  to  interfere. 
An  eminent  English  judge.  Lord  Stowell,  in  some  celebrated 
judgments,  delivered  in  the  Court  of  Admiralty,  with  regard  to 
captured  slavers  thought  in  for  adjudication  before  him,  laid  down 
very  similar  principles  with  regard  to  the  slave  trade  and  held  that 
it  does  not  constitute  any  offence  whatever  against  international 
law.  This  opinion  seems  to  have  been  shared  by  the  Court  of 
King's  Bench  in  the  case  of  Jfadraso  v.  JViUeSf  decided  in  1820. 
Some  doubt  has  been  thrown  upon  these  cases,  as  it  is  difficult 
altogether  to  reconcile  the  principle  upon  which  they  proceed  with 
a  previous  judgment  of  the  Privy  Council,  delivered  by  Sir  William 
Grant,  in  i8zo,  in  the  case  of  an  American  slaver  captured  during 
the  war  between  Great  Britain  and  the  United  States.  Mr.  Dana, 
the  well  known  American  writer  on  international  law,  has,  in  his 
notes  to  Wheaton's  Elements  of  International  Law,  gone  far  to 
show  that  there  is  no  real  conflict  between  the  decisions  of  these 
eounent  judges;  still,  it  may  be  observed  that  there  is  an 
important  difference  between  the  recognition  of  slavery,  strictly 
limited,  as  it  is,  by  the  law  that  the  slave  ceases  to  be  such  as  soon 
as  he  reaches  the  soil  of  a  free  country,  and  the  recognition  of  a 
right,  on  the  part  of  members  of  one  community,  to  traffic  in  the 
persons  of  members  of  another  community,  uncivilized  though  it 
be,  with  which  the  captors  are  not  at  war.     It  would  not  seem 

R  2 


(      226      ) 

difficult  to  show  that,  according  to  the  principles  of  natural  law, 
upon  which  the  great  founders  of  international  law  established  the 
basis  of  their  science,  the  slave  trade  ought  to  be  considered  as 
a  species  of  piracy ;  but  international  law  has  had  too  much  to 
depend  on  the  customs  and  usages  of  mankind  and  upon  the 
opinions  of  distinguished  judges  and  publicists  to  be  regarded  as 
capable  of  purely  scientific  deduction  from  acknowledged  principles. 
We  must,  therefore,  assume  that  the  doctrines  laid  down  by  Lord 
Stowell,  which  have  also  received  the  sanction  of  the  Supreme 
Court  of  the  United  States,  are  true  expositions  of  positive 
international  law. 

^'Almost  all  the  commercial  states  of  Europe  have  in  turn, 
during  the  past  hundred  years,  declared  the  slave  trade  to  be  piracy 
by  their  own  laws;  but  an  important  difference  exists  between 
piracy  by  international  and  by  municipal  (i>.  state)  law.  Piracy 
according  to  the  law  of  nations  may  be  defined  as  the  offence  of 
robbery  with  violence,  committed  on  or  near  the  sea,  from  vessels 
cruising  without  the  authority  of  any  belligerent  state,  or  beyond 
its  warrant  Pirates  are  considered  as  enemies  of  the  human  race, 
at  war  with  the  whole  world,  and  may,  therefore,  without  regard  to 
their  nationality,  or  to  that  of  the  ships  or  persons  upon  whom 
they  have  depredated,  be  captured  by  the  vessels  of  any  state 
whatever  and  punished  by  the  courts  of  the  same  or  any  other  state 
according  to  its  municipal  law.  It  is,  however,  a  principle  of  the 
law  of  nations  that  no  one  state  can,  by  its  own  enactment,  create 
any  fresh  offence  against  that  law,  so  as  to  confer  upon  itself 
jurisdiction  over  the  subjects  of  other  states.  Thus  it  is  not 
permissible,  in  the  absence  of  express  treaty  rights  to  that  effect, 
for  the  British  Parliament  to  pass  a  law  by  which  the  citizens  of 
other  countries  shall  be  treated  as  pirates,  if  found  engaged  in  the 
slave  trade,  unless  they  form  part  of  the  crew  of  a  British  vessel 
and  are  thus  amenable  to  the  jurisdiction  of  our  courts.  Hiis  is 
so,  even  although  the  state  of  which  they  are  citizens  has  itself 
passed  a  similar  enactment  applicable  to  its  own  subjects ;  hence, 
although  Great  Britain  and  the  United  States  have  both  long  ago 
declared  the  slave  trade  to  be  piracy,  their  only  power  over  each 
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Other's  subjects  guilty  of  participation  in  it  is  that  conferred  by  the 
Treaty  of  Washington,  signed  in  1862. 

"  With  regard  to  the  history  of  this  subject,  the  question  of  the 
prohibition  of  the  slave  trade  was  first  brought  forward  in  the 
British  Parliament  by  Mr.   Pitt,  on  behalf  of  his  friend  Mr. 
Wilberforce,  who  was  at  the  time  laid  by  with  a  serious  illness, 
in  1788;  but  jsuccess  did  not  crown  the  labours  of  the  great 
philanthropist  till  the  year  1808,  when  the  ministry  of  Lord 
GrenviUe  had  the  honour  of  passmg  a  bill  for  the  abolition  of  the 
slave  trade.    Denmark  appears  to  have  been  the  first  power  to 
adopt  this  measure,  by  a  statute  of  1792,  by  which  she  prohibited 
the  trade  between  her  subjects  and  foreign  countries  at  once  and 
the  importation  of  slaves  into  her  own  colonies  from  the  year 
1802.    The  United  States  declared  the  foreign  slave  trade  unlaw- 
ful to  their  own  subjects,  by  acts  passed  in  1794  and  1800,  and 
in  the  year  1807  passed  a  law  forbidding  the  importation  of  slaves 
after  the  ist  of  January,  1808,  the  earliest  date  at  which  such  a 
change  was  pennitted  by  their  constitution.     During  the  remain- 
ing period  of  the  Napoleonic  wars,  the  maritime  supremacy  of 
Great  Britain  was  used  for  clearing  the  Atlantic  Ocean  of  the  slave 
trade;  and  on  the  conclusion  of  treaties   with  the   different 
European  powers    in    18 14,   after  the    Duke   of   Wellington's 
victories  and  the  exile  of  Napoleon  to  £lba^  this  country  was  able 
to  obtain   large  concessions  for  the  purpose  of  preventing  the 
revival  of  this  odious  traffia    Thus   Guadaloupe  was  ceded  to 
Sweden  in  exchange  for  the  abolition  of  the  slave  trade  by  that 
country ;  Holland  obtamed  the  restoration  of   her  conquered 
colonies,  except    the    Cape  Colony  and    Dutch    Guiana,  on 
condition  of  extending  to  them  the  abolition  of  the  trade  ;  France 
agreed  to  the  same  measure ;  and  in  18 15  Portugal  consented  to 
put  a  stop  to  the  trade  at  once  northward  of  the  equator  and  to 
abolish  it  entirely  in  eight  years.     By  the  Treaty  of  Ghent,  between 
Great  Britain  and  the  United  States,  signed  in  1814,  the   two 
powers  engaged  to  concur  in  promoting  international  measures  for 
the  abolition  of  the  slave  trade.     By  an  additional  article  to  the 
Treaty  of  Vienna,  the  eight  powers  there  represented  pledged 
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themselves,  at  the  instance  of  Great  Britain,  to  take  measures  for 
effectually  putting  a  stop  to  a  traffic  which  they  characterized  as 
'a  scourge  which  had  too  long  devastated  Africa,  degraded 
Europe  and  afflicted  humanity.'  A  similar  declaration  was 
adopted  at  the  Conference  of  Aix-la-Chapelle  in  1818,  yvhen  a 
memorial,  proposing  (i)  the  general  concession  of  a  mutual  right 
of  search  and  detention  for  trial,  applicable  to  the  merchant  vessels 
of  all  nations  who  had  prohibited  the  trade,  (2)  the  solemn 
proscription  of  the  slave  trade  as  piracy  under  the  law  g(  nations, 
was  presented  by  Mr.  Clarkson  and  was  supported  by  Lord 
Castlereagh,  the  British  plenipotentiary.  Again,  in  1822,  at  the 
Congress  of  Verona,  the  Duke  of  Wellington  strenuously  urged 
the  adoption  of  practical  measures  for  the  same  object,  suggested 
by  a  despatch  of  Mr.  Canning,  in  which  the  avowal  was  made 
that  the  contraband  trade  then  carried  on,  mainly  under  cover  of 
the  French  flag,  exceeded  in  its  horrors,  and  probably  in  extent, 
that  which  had  existed  whilst  it  was  permitted  by  the  laws  of  all 
civilized  states.  But  the  steady  opposition  of  the  French  pleni- 
potentiaries, who  declared  that  their  government  would  declare 
war  against  Great  Britain  rather  than  yield  any  further  concession, 
and  the  lukewarmness  of  the  other  members  of  the  Congress,  with 
the  exception  of  the  Russian  plenipotentiaries,  who  acted  under 
the  express  instructions  of  the  Emperor  Alexander,  obliged  the  Duke 
to  rest  content  with  another  solemn,  but  empty,  declaration. 

*'  Foiled  in  their  endeavours  at  these  great  European  congresses 
to  obtain  a  practical  recognition  of  the  prindples  of  justice  and 
humanity  in  relation  to  the  populations  of  Africa,  the  successive 
governments  of  Great  Britain,  both  Tory  and  Whig,  constantly 
persevered  in  the  attempt  to  effect  the  abolition  of  the  slave  trade 
by  more  private  negotiations.  In  1850,  when  a  Committee  of  the 
House  of  Commons  reported  on  the  subject,  Great  Britain  stood 
a  party  to  twenty-four  treaties  for  the  suppression  of  the  slave 
trade ;  and  Sir  R.  Phillimore  gives  a  list  of  about  fifly  treaties  and 
conventions  entered  into  by  Great  Britain  with  other  states  up  to 
the  year  1862.  The  treaty  with  Portugal  in  1815  and  that 
entered  into  with  Spain  in  1817,  by  the  latter  of  which  Great 
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Btitain  purchased  for  ^400,000  the  abolition  of  the  slave  trade 
under  the  Spanish  flag,  contained  provisions  by  which  each 
power  granted  to  the  other^s  regularly  commissioned  cruisers, 
within  certain  geographical  limits,  a  right  of  search  over  all 
ships  suspected  of  bemg  engaged  in  the  traffic  ;  and  similar 
provisions  were  contained  in  all  the  twenty^our  treaties  in  force  in 
1850,  except  those  with  France  and  the  United  States.  In  some 
of  these  treaties  it  was  provided  that  vessels  captured  under  their 
provisions  should  be  brought  before  the  tribunals  of  the  country  to 
which  they  belonged;  in  the  remainder  it  was  agreed  that  they 
should  be  tried  before  mixed  courts,  which  were  established  in 
different  ports  on  the  African  and  American  coasts. 

'^  We  have  noticed  that  the  treaties  with  France  and  the  United 
States  did  not  contain  the  reciprocal  right  of  search  which  was 
granted  by  all  the  other  treaties ;  and  it  has  been  observed  that  in 
1822  France  strenuously  objected  to  any  further  concessions  on 
this  subject  than  she  had  akeady  made.  With  regard  to  the 
United  States,  it  seemed  at  one  time  probable  that  their  legislature 
would  heartily  co-operate  with  Great  Britain  in  the  noble  mission 
undertaken  by  the  latter  country.  In  18 19  both  Houses  of  the 
British  Parliament  addressed  the  Prince  Regent,  inviting  him  to 
renewed  endeavours  to  obtain  the  concurrence  of  France  and  the 
United  States  m  the  abolition  of  the  slave  trade ;  and,  as  a  result 
of  this  action,  an  agreement  was  come  to  between  Great  Britain 
and  the  United  States  in  1821,  by  which  joint  instructions  were 
issued  to  the  cruisers  of  the  two  countries ;  but  the  government 
of  the  latter  country  expressed  its  strong  repugnance  to  the  plan 
of  granting  a  mutual  right  of  search,  owing  to  the  oppressive  way 
in  which  similar  rights  had  previously  been  exercised  by  Great 
Britain.  The  United  States'  legislature  had,  in  the  year  1820, 
taken  the  lead  in  declaring  the  slave  trade  to  be  piracy,  so  far  as 
affected  its  own  subjects;  and  in  1823,  in  response  to  another 
communication  from  Great  Britain  on  the  subject,  the  House  of 
Representatives  passed  a  resolution  requesting  the  President '  to 
enter  upon  and  to  prosecute,  from  time  to  time,  such  negotiations 
with  the  several  maritime  powers  of  Europe  as  he  may  deem 
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expedient,  for  the  efifectual  abolition  of  the  African  slave  trade  and 
its  ultimate  denunciation  as  piracy  under  the  law  of  nations  by  the 
consent  of  the  civilized  world/  In  the  following  year  the  British 
Parliament  also  passed  an  act  declaring  the  slave  trade  to  be 
piracy,  and  the  British  government  agreed  to  a  convention  carry- 
ing into  effect  the  proposals  made  by  the  President  of  the  United 
States  in  pursuance  of  the  resolution.  This  convention  was, 
unfortunately,  not  allowed  to  pass  the  United  States'  Senate 
without  alterations  which  would  seriously  have  impaired  its 
efficiency,  and  in  its  altered  form  it  was,  also  unfortunately,  as  I 
cactuot  but  think,  rejected  in  turn  by  the  British  Cabinet 

**  The  vote  of  the  United  States'  Senate  on  this  occasion  was 
unquestionably  determined  by  the  influence  of  that  slave  power 
to  which,  according  to  Dr.  Woolsey,  the  American  commentator 
on  international  law, '  most  of  our  temptations  to  injustice,  and 
most  of  the  influences  which  blunted  the  consciences  of  a  large 
part  of  the  nation'  were  due.  Taking  advantage  of  an  old 
grievance,  that  of  the  scandalously  unjust  impressment  of 
American  seamen,  during  the  period  of  the  Napoleonic  wars,  as 
British  subjects,  the  slave  party  induced  their  government  constantly 
to  resist  all  proposals  admitting  a  mutual  right  of  search  over  slave 
ships ;  and  it  is  deeply  to  be  lamented  that  the  talents  of  Webster, 
Wheaton  and  other  American  diplomatists  were  placed  at  the 
service  of  a  cause  which,  though  plausibly  represented  as  that  of 
national  independence,  was  really  that  of  the  southern  slaveholders. 
Thus,  in  1841,  when  the  British  government  had  procured  the 
signature  of  the  quintuple  treaty  between  Great  Britain,  France, 
Austria,  Prussia  and  Russia,  conceding  a  mutual  right  of  search, 
the  French  Government  was  induced  by  the  representations  of  Mr. 
Wheaton,  then  American  Minister  at  Berlin,  and  Mr.  Cass,  who 
filled  the  similar  post  at  Paris,  to  refuse  to  ratify  it  Previous 
conventions  between  France  and  Great  Britain,  in  1831  and  1833, 
had,  however,  already  conferred  a  limited  right  of  search,  though 
not  so  effective  as  that  proposed  in  184 1.  In  1842  the  Ashburton 
Treaty,  between  Great  Britain  and  the  States,  established  a  system 
of  joint  cruisers  intended  as  a  substitute  for  the  right  of  search ; 
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but  Great  Britain  did  not  then  recede  from  the  claim,  set  up  some 
years  previously  by  the  Earl  of  Aberdeen,  to  risit  vessels  hoisting 
the  American  flag,  in  order  to  ascertain  whether  they  had  any  right 
to  do  so.  This  alleged  right  was,  however,  disavowed  in  1858  by 
the  Earl  of  Malmesbury,  after  taking  the  opinion  of  the  law  officers 
of  the  Crown,  who  reported  that  it  could  not  be  sustained ;  and 
the  protracted  controversy  on  this  subject  between  the  two 
countries  was  at  last  satisfactorily  settled  by  the  Treaty  of 
Washington,  in  1862,  by  which  the  cruisers  of  each  country  were 
empowered  to  visit  the  merchant  vessels  of  the  other,  suspected  of 
the  slave  trade,  within  200  miles  of  the  African  coast,  or  within  30 
leagues  of  Cuba,  or  (by  a  subsequent  extension  of  the  treaty  in 
the  following  year)  within  30  leagues  of  Porto  Rico,  St  Domingo 
or  Madagascar. 

"  The  civil  war  in  the  United  States,  ending  as  it  did  in  the 

abolition  of  North  American  slaveiy,  and  the  law  since  passed  for 

the  gradual  abolition  of  slavery  in  Brazil  have  put  an  end  to  the 

West  African  slave  trade ;  for,  although  slavery  still  exists  in  Cuba, 

it  is  more  than  ten  years  since  the  last  slave  cargo  is  known  to 

have  been  landed  in  that  island.     We  may,  therefore,  state  the 

general  result,  with  regard  to  the  Christian  states  of  Europe  and 

America,  to  be  that  they  have  all  abolished,  not  only  the  slave  trade, 

but  slavery  (except  Spain  in  Cuba)  ;  and  it  is  believed  diat  all  of 

them,  except  France,  have  granted,  by  treaties  with  Great  Britain, 

mutual  rights  of  search,  which  would  effectually  prevent  its  being 

resumed     Meanwhile  the  attention  of  Europe  has  been  turned  to 

the  revelations,  made  by  Dr.  Livingstone,  of  the  existence  of  an 

equally  atrocious  traffic  in  slaves  carried  on,  as  we  have  already 

seen,  between  the  eastern  coast  of  Africa  and  the  shores  of  Arabia 

and  Persia.     In  1870  a  Parliamentary  Committee  reported  that  no 

less  than  about  20,000  slaves  annually  passed  through  the  slave 

market  of  Zanzibar  alone,  and  that  a  considerable  contraband  slave 

trade  was  also  carried  on  through  the  Portuguese  territory  to  the 

south  of  that  place.     Besides  this,  there  is  a  large  trade  through 

the  Soudan  and  across  the  Red  Sea,  by  which  the  pilgrims  to 

Mecca  are  supplied  with  slaves  to  carry  home  with  them,  and 
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others  find  their  way  mto  Northern  Egypt  and  the  states  of  Ttinis 
and  Morocco.  To  some  extent  this  slave  trade  has  been  checked 
of  late  years  through  the  vigorous  exertions  of  the  Sultan  of 
Zanzibar,  who  has  loyally  aided  us  in  endeavouring  to  put  it  down^ 
through  the  operations  of  Gordon  Pasha  in  the  Soudan  and  by 
means  of  the  mission  stations  in  Central  Africa;  but  there  is 
reason  to  fear  that,  considering  the  very  small  proportion  of  slaves 
who  really  reach  their  destination,  the  number  of  victims  annually 
sacrificed  to  the  slave  trade  itself  and  to  the  wars  stirred  up  by  the 
Arab  slave-dealers  must  still  be  reckoned  by  hundreds  of  thousands. 

"  One  part  of  this  slave  trade  is  distinctly  connected  with  the 
want  of  any  rule  of  international  law  making  slave  traders 
amenable  to  its  jurisdiction ;  that,  namely,  which  is  carried  on 
across  the  Red  Sea.  Although  both  Turkey  and  Egypt  have 
professedly  abolished  the  slave  trade  and  declared  it  piracy,  Great 
Britain  has  not  yet  succeeded  in  obtaining  firom  the  former  power 
a  treaty  granting  the  right  of  search  over  her  vessels,  and  the 
consequence  is  that  the  English  cruisers  in  the  Red  Sea  are  unable 
to  board  any  slave  dhow  which  hoists  the  Turkish  flag.  This  is 
stated  by  recent  official  reports  to  be  one  of  the  princip^  obstacles 
in  the  way  of  the  complete  abolition  of  the  slave  trade.  It  was  for 
this  practical  reason,  as  well  as  with  the  desire  of  establishing  for 
ever,  on  an  international  basis,  the  principles  now  recognized  by 
all  Christian  nations  in  their  individual  capacity,  that  the  delegates 
of  the  Anti-Slavery  Society  once  more  submitted  to  the  Congress 
held  at  Berlin  the  proposal  to  render  the  slave  trade  piracy  by 
international  law.  It  was  thought  that  the  {vesence  of  Turkey  at 
the  Congress  made  the  opportunity  a  peculiarly  favourable  one  for 
obtaining  the  consent  of  that  power  to  the  enforcement  by 
international  law  of  the  rule  which  she  had  already  adopted, 
twenty-one  years  previously,  into  her  own  law.  As  a  matter  of 
fact,  one  of  the  representatives  of  that  state  intimated  that  they 
would  not  be  likely  to  raise  any  objection  to  the  proposal. 

"  Incredible  as  it  may  appear,  on  this  occasion  the  only 
objection  to  the  introduction  of  the  proposal  at  the  Congress  was 
raised  by  the  successors  of  those  British  plenipotentiaries  who, 
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at  Aix-la-ChapeUe  and  Verona,  had  so  warmly  supported  it  So 
completely  were  the  tables  turned  that,  whereas  in  1822  the  Duke 
of  Wellington  had  to  encounter  the  determined  opposition  of  the 
French  plenipotentiaries,  in  1878  it  was  the  leading  French 
plenipotentiary  who  personally  pleaded,  but  in  vain,  with  one  of 
the  English  representatives  that  the  Congress  should  not  separate 
without  taking  some  action  with  regard  to  the  slave  trade.  A 
magnificent  opportunity  was  thus  irretrievably  lost 

^  In  the  cause  of  philanthropy  it  is  never  lawful  to  acquiesce  in 
failure,  however  disheartening  it  may  be.  One  may  perhaps  hope 
that  the  movement  which  the  great  European  powers  have  failed 
to  set  on  foot  may  yet  be  brought  about  by  one  of  those  smaller 
states  whose  learned  subjects  have  m  the  past  done  so  much  to 
advance  the  science  of  international  law.  ^  To  their  successors,  of 
whom  so  many  are  members  of  our  Association,  I  would  appeal 
for  aid  in  this  matter.  Or  perhaps  some  citizen  of  the  United 
States  may  be  induced  to  bring  it  before  the  attention  of  his  fellow- 
countrymen  and  ask  them  at  last  to  take  some  steps  to  carry  out 
the  resolution  passed  by  their  representatives  in  1822,  now  that 
they  have  themselves  been  freed,  at  so  terrible  a  price,  from  the 
stain  of  slavery.  Or  it  may  be  that  even  yet  the  British 
government  and  people  will  repent  their  desertion  of  the  cause 
which  they  long  made  so  peculiarly  their  own  and  will  be  stirred 
by  the  djdng  words  of  their  noble-hearted  fenow-<:ountryman  who 
laid  down  his  life  in  the  cause  of  Africa,  which  they  have  inscribed 
on  his  tomb  in  Westminster  Abbey :  '  All  I  can  add  in  my 
solitude  is :  '  May  heaven's  rich  blessing  come  down  on  every  one, 
American,  English  or  Turk,  who  will  help  to  heal  this  open  sore  of 
the  world"  *  Surely  it  may  be  permitted  to  join  in  the  hope  ex- 
pressed by  the  distinguished  President  of  our  Conference,  in  the  last 
edition  of  his  well  known  treatise,t  that,  '  before  many  more  years 
have  elapsed,  both  municipal  and  international  law  will  be  brought 
into  harmony  with  the  law  of  nature,  and  that  to  the  question 

*  Since  the  above  was  written  a  treaty  on  the  subject  of  the  slave  trade  has 
been  concluded  between  the  British  Government  and  the  Sultan  of  Turkey. — 
Kd.  t  '  Phillimore's  International  Law,'  cccxvL 
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of  the  abolition  both  of  slavery  and  the  slave  trade  the  emphatic 
language  of  Grotius  may  be  appUcable,  *  humane gauri phcuit* " 

An  adjournment  took  place  at  4.30  p.m. 

Friday,  15  August,  1879. 

The  session  was  resumed  on  Friday,  the  isth  of  August,  1879, 
at  II  A.M. — 

The  chair  being  occupied  by  Sir  Travers  Twiss,  Q.C, 
D.C.L.,  F.R.S.— 

The  minutes  of  the  4th  day  of  the  Conference  read  and 
adopted — 

Mr.  Henry  Richard,  M.P.,  expressed  in  the  names  of  Dr.  J. 
P.  Thompson,  of  Berlin,  and  Professor  Sbarbaro,  of  Naples, 
their  regret  at  being  prevented,  the  former  through  illness,  from 
attending  the  Conference  and,  having,  as  a  member  of  a  delegacy 
consisting  of  himself.  Professor  Holland,  of  Oxford,  and  Signor 
Bernardo  Mattiauda,  of  Rome,  presented  to  the  Conference, 
on  behalf  of  the  committee  formed  in  Italy  to  do  honour  to  the 
memory  of  Albericus  Gentilis,  a  memoir  on  that  publicist  by 
Signor  Antonio  Fiorini,  of  Leghorn,  proposed,  and  the  Con- 
ference unaniniously  passed,  a  vote  of  thanks  to  the  Albericus 
Gentilis  Committee  and  also  a  resolution  of  sympathy  with 
Dr.  Thompson. 

Reduction  of  Armaments. — Arbitration, 

Mr.  Richard  then  read  the  following  paper  on  an  '*  International 
Reduction  of  Armaments : " 

"It  may  be  asked  what  relation  the  question  of  European 
armaments  has  to  the  reform  and  codification  of  the  law  of 
nations.  The  answer  is  not  far  to  seek.  It  may,  indeed,  be 
admitted  that  the  relation  is  one  of  contrast  rather  than  of 
afiinity.  If  the  object  proposed  by  the  labours  of  this  Asso- 
ciation be  to  brmg  civilized  nations  into  fuller  and  more  friendly 
connection  with    each  other    by  assimilating    their    laws    and 
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preparing  them  for  the  acknowledgment  of  something  like  a 
common  jurisdiction,  account  must  be  taken,  not  only  of  the 
influences  which  help,  but  also  of  those  which  hinder,  this  most 
desirable  consummation.  Undoubtedly  the  most  formidable  of 
those  influences  is  the  state  of  feeling  on  the  part  of  the  ruling 
powers,  which  is  symbolized  by  the  present  armed  condition 
of  £urope.  Laws  are  silent  in  the  midst  of  arms.  And  such  a 
state  of  things  as  we  witness  now  around  us  is  practically  a 
negation  of  all  law.  It  is  the  consecration  of  brute  force — which 
is  the  antithesis  of  law — as  the  supreme  &ctor  in  the  affidrs 
of  nations.  There  can  be  no  international  law,  while  the  nations 
are  practically  proclaiming  to  each  other  that  might  makes  right, 
that  the  only  law  that  really  avails  is  the  law  of  the  strongest,  to 
which  ail  considerations  of  justice,  reason  and  religion  must  be 
subordinated.  And  thus  we  are  conducted  to  the  conclusion 
that  there  is  a  very  close  and  vital  relation  between  the  aims 
and  objects  of  this  society  and  the  question  which  I  venture 
to  bring  before  you. 

*^  It  deserves  to  be  remarked  that  the  science  of  international 
law — ^if,  indeed,  we  may  venture  to  use  the  word  science  in  that 
connection — took  its  rise  in  the  deep  sense  entertained  by  the 
distinguished  men  to  whom  we  are  indebted  for  its  origin  of  the 
manifold  and  infinite  evils  of  war.  On  this  ground  our  Italian 
friends  claim  for  Albericus  Gentilis,  who,  even  more  than  Grotius, 
deserves  to  be  called  the  &ther  and  founder  of  this  study,  the 
honour  of  being  one  of  the  first  promoters  of  international  peace, 
since  he  was  among  the  first  to  proclaim  that  principles  of  law 
should  be  applied,  in  regulating  the  relations  of  states,  in  the 
place  of  mere  physical  force.  Professor  Valdarimi,  in  his 
valuable  pamphlet  on  Albericus  Gentilis,  speaking  of  his  work 
Dejure  Bdli^  sa)rs :  *  Instructed  by  the  discords  and  grave  evils 
of  many  and  divers  wars,  by  the  injuries  they  heaped  on 
humanity,  by  the  obstacles  they  placed  in  the  way  of  civilization 
and  the  progress  of  the  human  family,  he  invoked  perpetual  and 
universal  peace  in  these  memorable  words,  which  close  his 
treatise:  'May  the  good  and  great  God  put  an  end  to  all  war 
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and  establish  the  laws  and  the  sacred  compact  of  peace.  Do 
Aou,  O  God,  bring  ail  war  to  an  end  and  give  us  perpetual 
peace." 

'^Grotins  also,  in  explaining  his  motive  for  undertaking  his 
woik  De  Jure  Belli  et  Fads,  says:  'I  saw  in  the  whole 
Christian  world  a  license  of  fighting,  at  which  even  barbarians 
might  blush,  wars  begun  on  trifling  pretexts  or  none  at  all  and 
carried  on  without  reverence  for  any  divine  or  human  law,  as  if  a 
declaration  of  war  let  loose  every  crime.'  In  like  manner  the 
idea  which  presided  over  the  formation  of  this  Association  was 
a  desire  to  find  means  for  diminishing  the  firequency,  and 
mitigating  the  barbarity,  of  war.  Those  gentlemen  in  the  United 
States  with  whom  the  movement  originated  which  led  to  the 
present  organized  effort  for  the  reform  and  codification  of  the  law 
of  nations  had  long  been  earnestly  engaged  in  the  cause  of 
international  peace  and  were  prompted  to  this  effort  by  very 
much  the  same  feelings  as  those  described  by  Grotius  as  having 
moved  him  to  the  preparation  of  his  great  work. 

^  It  b  not  easy  to  give  the  statistics  of  European  armaments, 
for  they  change  firom  year  to  year  like  the  figures  in  a  kaleido- 
scope, the  change  being  always  in  the  direction  of  increase; 
The  Times,  in  an  article  which  appeared  two  or  three  years 
ago,  stated  that '  the  disposable  force  of  the  German  Empire  is 
2,800,000.'  'And,'  continues  the  writer,  'the  more  Gennany 
arms,  the  more  does  France,  the  more  does  Russia.  The 
former  now  commands,  under  all  heads,  about  a  million  and 
three-quarters  of  men;  the  latter,  three  millions  and  a  third. 
Austria,  Italy,  Denmark,  Holland  and  Switzerland  are  arming 
as  fast  as  they  can.  It  is  a  universal  strain  on  the  eneigy  and 
resources  of  the  world.  ....  A  dozen  millions  of  men  cannot 
be  withdrawn  firom  common  industry  and  civil  duties  and 
engaged  in  the  most  costly  and  destructive  of  all  employments, 
except  to  the  continual  loss  and  hindrance  of  the  people.'  Of 
course,  in  this  estimate  the  various  reserve  forces  are  included. 
But  probably  we  shall  not  exaggerate,  if  we  say  that  the  number 
of  men  always  under  arms  at  one  time  cannot  be  less  than 
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between  four  and  five  millions.  The  pecnniary  burdens  which 
the  war  system  imposes  upon  the  nations  may  be  divided  into 
two  parts :  the  interest  upon  the  debts  contracted  by  former  wars 
and  warlike  preparations,  and  the  cost  of  the  present  armaments. 
Mr.  Dudley  Baxter,  in  his  work  on  national  debts,  published  in 
187 1,  calculated  that  at  that  time  the  total  indebtedness  of 
Europe  amounted  to  nearly  3,000  millions  sterling,  88  per  cent, 
of  which  had  been  required  for  war  and  warlike  preparations  and 
similar  unproductive  purposes.  Since  then  there  has  been  a 
large  increase  occasioned  by  the  Franco-German  and  Russo- 
Turkish  wars,  which  were  not  included  in  his  calculation.  Of 
the  cost  of  European  armaments  many  estimates  have  been 
made.  It  is  obvious  that  the  mere  amount  of  the  naval  and 
military  budgets  of  the  different  nations  offers  only  a  very 
partial  and  inadequate  representation  of  the  sacrifices  involved. 
A  far  more  serious  item  than  the  money  extracted  from  the 
pockets  of  the  people  by  taxation  is  the  enormous  loss  sustained 
by  the  withdrawal  of  so  many  millions  of  able-bodied  men  in  the 
very  vigour  of  their  days  from  all  the  occupations  of  productive 
industry.  For  a  soldier  produces  nothing,  but  only  helps  to 
consume  the  productions  of  other  men.  To  this  must  be  added 
the  interest  on  the  prodigious  sums  sunk  in  means  and  munitions  of 
war,  such  as  arms,  accoutrements,  fortifications,  ships  of  war  etc,  all 
of  which  are  also  absolutely  unproductive.  If  we  take  these  three 
items  together,  it  may  probably  be  affirmed  with  truth  that  the 
cost  in  all  ways  of  European  armaments  cannot  be  less  than  500 
millions  sterling  per  annum.  If  to  this  be  added  the  interest  and 
cost  of  management  of  the  debts  contracted  by  wars  and  warlike 
pzeparations,  it  would  swell  the  sum  to  nearly  650  millions, 
taken  annually  firom  the  capital  and  industry  of  nations  to 
support  the  war  system  of  Europe. 

"The  effect  of  all  this  is  in  every  way  deplorable  and 
disastrous.  The  resources  of  all  nations,  whether  derived  from 
the  gifts  of  nature  or  the  rewards  of  industry,  instead  of  being 
devoted  to  purposes  of  utility  and  advantage,  to  relieve'  the 
sufferings  and  to  improve  the  moral  and  material  well-being  of 
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the  inhabitants,  are  wasted'  on  the  most  unproductive  and  un- 
profitable of  all  uses.  The  people  are  borne  down  by  intolerable 
burdens  of  taxation  and  military  service,  to  escape  from  which 
many  are  compelled  to  expatriate  themselves,  to  flee  from  their 
native  land  and  seek  for  rest  and  relief  on  a  foreign  soiL 
Others,  unable  to  emigrate,  are  driven  in  despair  into  wild 
and  dangerous  conspiracies,  directed  against  all  authority  and 
threatening  the  foundations  of  society  itself.  The  massing  of 
large  bodies  of  young  men  in  a  condition  of  enforced  celibacy  in 
barracks  and  camps,  removed  from  all  the  restraints  of  domestic 
life  and  often  exposed  to  the  temptations  of  great  cities,  gives 
rise  to  an  amount  of  vice  and  immorality  which  exerts  a  most 
disastrous  influence  on  the  moral  and  physical  health  of  com- 
munities. Neighbour  nations,  who  by  their  industry  and  com- 
merce ought  to  be  mutually  helpful  and  to  live  in  peace  and  trust 
on  each  other's  borders,  are  kept  in  a  state  of  constant  jealousy 
and  irritation,  suspecting  each  other  of  hostile  designs  and 
nourishing  towards  each  other  sentiments  of  anger  and  animosity, 
for  which  often  there  is  absolutely  no  foundation  but  the 
existence  of  these  menacing  armaments.  Ambitious  and  un- 
scrupulous rulers  have  in  their  hands  an  instrument  of  tremen- 
dous power,  which  they  can  wield  at  will,  either  in  entering  on 
foreign  wars,  in  which  neither  the  wishes  nor  the  welfare  of  the 
people  are  consulted,  or  in  suppressmg  the  national  liberties  at 
home. 

*'  Montesquieu,  130  years  ago,  called  attention  to  this  evil,  which 
since  his  time  has  developed  into  far  more  formidable  proportions. 
*  A  new  disease,'  he  says,  *  has  spread  throughout  Europe ;  it  has 
taken  hold  of  princes  and  led  them  to  maintain  an  inordinate 
number  of  troops.  It  has  its  paroxysms  and  becomes,  necessarily, 
contagious;  for  as  soon  as  one  state  augments  its  troops,  the 
others  forthwith  augment  theirs,  so  that  they  gain  nothing  but  a 
conunon  ruin.  Each  monarch  keeps  on  foot  as  many  armed 
men  as  he  could  have,  if  his  people  were  in  danger  of  being  ex- 
terminated, and  they  call  this  rivalry  of  all  against  all — ^peace. 
Thus  Europe  is  so  exhausted  that,  if  private  individuals  were  in 
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the  same  situation  as  the  Great  Powers  occupying  the  most  opulent 
countries  in  the  world,  they  could  not  live.  We  are  poor  with  the 
riches  and  commerce  of  the  whole  universe,  and  very  soon,  by 
mere  dint  of  having  soldiers,  we  shall  have  nothing  but  soldiers 
and  become  like  the  Tartars.  The  consequence  of  this  state  of 
things  is  a  constant  augmentation  of  taxes,  and — ^which  renders 
remedy  impossible — ^we  no  longer  depend  upon  our  revenue,  but 
we  make  war  with  our  capital/ 

"The  evils  which  Montesquieu  foresaw  and  deprecated  are 
coming  to  pass.     More  and  more  Europe  is  being  converted  into 
one  huge  camp,  and  among  the  male  inhabitants  nearly  all  are 
soldiers.      With  all  the  wealth  which  commerce  has  created  there 
are  millions  of  the  people  still  in  abject  poverty.      And  it  is  also 
true  that  so  prodigious  is  the  expenditure  in  times  of  peace  on 
preparations  for  war  that,  when  war  comes,  we  can  no  longer 
depend  upon  our  revenue,  but  have  to  make  war  with  our  capital. 
"  Is  there  no  remedy  for  this  system  of  folly  and  mutual  ruin  ? 
All  men  but  those  who  are  directly  interested  in  perpetuating  it 
deplore  and  denounce  it      But  can  we  do  nothing  but  murmur 
and  moan  and  stand  by  with  folded  hands,  while  we  see  the 
nations  thus  driven  headlong  on  a  path  which  cannot  but  ultimately 
lead  to  bankruptcy,  revolution  and  anarchy?     A  distinguished 
English  statesman,  the  late  Sir  Robert  Peel,  pointed  out,  thirty- 
eight  years  ago,  what  ought  to  be  done.    '  Is  not  the  time,'  said 
he,  'come,  when  the  powerful  countries  of  Europe  should  reduce 
those  military  armaments  which  they  have  so  sedulously  raised  ? 
What  is  the  advantage  of  one  power  greatly  increasing  its  army 
and  navy  ?     Does  it  not  see  that,  if  it  possesses  such  increase  for 
self-protection    and    defence,  the  other  powers  will  follow  its 
example  ?    The  consequence  of  this  state  of  things  must  be  that 
no  increase  of  relative  strength  will  accrue  to  any  one  power,  but 
there  must  be  a  universal  consumption  of  the  resources  of  every 
country  in  military  preparation.     The  true  interest  of  Europe  is  to 
come  to  some  common  accord,  so  as  to  enable  every  country  to 
reduce  those  military  armaments  which  belong  to  a  state  of  war, 
rather  than  of  peace.    I  do  wish  that  the  councils  of  every  country 
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or,  if  the  councils  will  not,  that  the  public  mind  and  voice  would 
willingly  propagate  such  a  doctrine.' 

*^  Some  efforts  have  been  already  made  in  this  direction.  In  the 
year  1851^  the  year  of  the  first  great  exhibition  in  London,  Mr. 
Cobden  brought  forward  a  motion  in  the  House  of  Commons 
embodying  the  idea  of  mutual  disarmament  It  was  a  tentative 
and  modest  proposal,  restricted  to  the  relations  of  England  and 
France,  and  was  expressed  in  these  words:  'That  an  humble 
address  be  presented  to  Her  Majesty,  praying  that  she  will  direct 
the  Secretary  of  State  for  Foreign  Affairs  to  enter  into  communica- 
tion with  the  Government  of  France  and  endeavour  to  prevent  in 
future  the  rivalry  of  warlike  preparations  in  time  of  peace,  which 
has  been  the  avowed  policy  of  the  two  nations,  and  to  promote,  if 
possible,  a  mutual  reduction  of  armaments.'  He  was  answered  by 
Lord  Palmerston  in  a  very  friendly  and  complimentary  speech, 
who  stated  again  and  again  that  he  adopted  both  the  motion  and 
speech  of  his  honourable  friend,  but  he  objected  to  going  bound 
and  fettered  into  a  negotiation.  *  I  do  not  object,'  he  added,  *  to 
the  end  he  desires  and  proposes  to  accomplish,  but  I  think  that 
end  is  more  likely  to  be  accelerated  by  the  language  of  the 
honourable  member  and  the  sentiments  he  and  the  House  have 
expressed  than  it  would  by  the  particular  and  specific  motion  he 
has  brought  before  us.'  And  so,  in  deference  to  the  wishes  of 
Lord  Palmerston,  the  motion  was  not  carried  to  a  division.  I  have 
great  pleasure  in  adding  that  on  more  than  one  occasion  our 
present  Prime  Minister,  Lord  Beaconsfield,  has  urged  the  same 
idea  with  his  usual  force  and  eloquence.  Speaking  of  England  and 
France,  in  1859,  he  said:  'Go  to  the  Emperor  of  France  and 
say  to  him :  '  Prove  by  the  diminution  of  your  armaments  that 
you  are  sincerely  anxious  for  the  peace  of  Europe  and  the  world, 
and  we  will  join  you  in  the  spirit  of  reciprocal  confidence.'  Let 
us  terminate  this  disastrous  system  of  wild  expenditure  by  mutually 
agreeing,  with  no  hypocrisy,  but  in  a  manner  and  under  circum- 
stances which  will  admit  of  no  doubt,  by  the  reduction  of 
armaments,  that  peace  is  really  our  policy.' 

"  In  1 86 1  the  London  Peace  Society  sent  a  deputation  to  Paris 
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with  an  address  to  the  people  of  France,  which  obtained  very 
wide  publicity  through  the  press  in  that  country.  In  that  address 
was  the  following  passage : — 

"  *  Why  should  not  we,  the  people  of  England  and  France,  unite 
to  demand  that  some  means  be  taken  by  our  two  powerful  Govern- 
ments to  organize  the  peace  of  Europe  by  establishing  a  system  of 
stipulated  arbitration,  or  some  other  form  of  judicial  reference  by 
which  the  disputes  of  nations  maybe  submitted  to  the  adjudication 
of  reason  and  justice,  instead  of  being  left  to  the  irrational  and 
brutal  arbitrament  of  the  sword?  Why  should  all  the  great 
civilized  and  Christian  nations  be  seen  for  ever  standing  in  an 
attitude  of  reciprocal  distrust,  exhausting  their  means  by  those 
enormous  armaments  with  which  they  menace  and  affront  each 
other  during  peace?  Would  it  not  be  more  consonant  with 
reason  and  religion  that  they  should  mutually  agree  to  reduce 
them,  so  that  they  may  no  longer  see  the  immense  wealth  created 
by  the  skill  and  industry  of  our  toiling  millions,  and  the  marvellous 
inventions  in  science  and  art  which  Providence  has  sent  for  the 
service  of  humanity,  instead  of  being  consecrated  to  relieve  the 
misery  and  increase  the  comfort  of  the  people,  diverted  to 
purposes  of  destruction  ? ' 

'*  Probably  the  words  of  Mr.  Cobden  and  Mr.  Disraeli  and  the 
address  just  cited  were  not  without  their  effect,  for  the  next  step 
that  was  taken  in  the  matter  was  taken  by  the  late  Emperor  of  the 
French  in  1863.  It  is  not  at  all  necessary  here  to  discuss  his 
character  or  policy.  But  I  think  we  may  give  him  credit  for 
having  been  moved  on  the  occasion  to  which  I  am  about  to  refer 
by  a  noble  and  generous  impulse.  In  the  remarkable  speech  in 
which  he  first  shadowed  forth  his  intentions  he  said :  *  Shall  the 
jealous  rivalries  of  the  Great  Powers  unceasingly  impede  the 
progress  of  civilization  ?  Are  we  still  to  maintain  mutual  distrust 
by  exaggerated  armaments?  Must  our  precious  resources  be 
indefinitely  exhausted  in  a  vain  display  of  our  forces  ? '  Accord- 
ingly he  proposed  a  Congress  of  all  the  European  States,  with  a 
view,  among  other  things,  to  agree  on  a  reduction  of  armaments. 
It  is  known  that  this  proposal  for  a  Congress  failed  principally 

s  2 


(      242      ) 

through  the  opposition  of  England,  though,  in  the  opinion  of  the 
late  Lord  Derby, '  if  there  was  a  country  in  all  Europe  that  had 
16ast  interest  in  sending  a  blank  refusal  to  have  anything  to  do 
with  the  Congress,  it  was  England* 

''  Some  years  ago  one  of  our  honoured  colleagues  of  this  Asso- 
ciation, M.  AuGUSTE  CouvREUR,  Member  of  the  Belgian  House  of 
Representatives,  occupied  himself  very  earnestly  with  the  question 
of  a  mutual  reduction  of  armaments.  He  had  an  extensive 
correspondence  with  influential  men  in  various  countries  of 
Europe.  He  came  to  England  and  saw  several  of  our  dis- 
tinguished politicians^  among  others  Mr.  Gladstone,  who  wrote  to 
him  a  letter  full  of  sympathy  with  the  object  If  the  writer  of  this 
paper  may,  without  appearance  of  egotism,  venture  to  make  a 
personal  allusion,  he  might  refer  to  the  fact  that  in  1869  he  visited 
several  of  the  capitals  of  Europe — including  Paris,  Brussels,  the 
Hague,  Berlin,  Munich,  Vienna  and  Florence — ^to  put  himself  in 
communication  with  members  of  different  representative  assemblies 
with  a  view  to  promote  some  concerted  action  in  their  respective 
legislatures  in  favour  of  a  mutual  and  simultaneous  disarmament 
The  first  fruit  of  that  journey  was  a  resolution,  proposed  in  the 
Prussian  Chamber  of  Deputies  by  the  distinguished  philosopher 
and  statesman,  Dr.  Virchow,  and  couched  in  these  terms  : — 

"*That  the  Royal  Government  be  requested  to  use  all  its 
influence  with  a  view  to  reduce  within  the  narrowest  practicable 
limits  the  expenses  of  the  military  administration  of  the  Northern 
Confederacy,  and  to  seek  to  bring  about  by  diplomatic  negotia- 
tions a  general  disarmament' 

'^ After  along  and  animated  debate  the  motion  was  lost, 
though  Dr.  Virchow  carried  with  him  no  fewer  than  99  votes. 
Soon  after,  a  motion  of  similar  import  was  proposed  in  the 
Chamber  of  Saxony  and  carried  by  a  large  majority.  In  the 
English  House  of  Commons  the  late  Mr.  Charles  Buxton  signified 
his  intention  to  make  a  proposition  of  the  same  nature,  but 
ill-health,  followed,  not  long  after,  by  his  lamented  death, 
frustrated  his  purpose.  In  all  probability  the  question  would 
have  been  brought    forward  in  several  other  European  logis- 
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latures,  had  not  the  deplorable  Franco-German  war  broken  out 
and  for  a  time  put  a  stop  to  all  motions  and  measures  in  favour  of 
peace. 

"  Since  then,  however,  the  question  has  been  revived  and 
considerably  discussed  in  various  quarters.  In  1875,  a  series  of 
able  letters  on  the  subject,  in  the  Neue  Prde  Presse  of  Vienna, 
from  the  pen  of  Dr.  Adolph  Fischhof,  attracted  a  good  deal  of 
attention.  They  were  reproduced  in  the  journals  of  various 
countries  and  were  translated  into  English  and  published  in  the 
Herald  of  Peace,  and  also  in  a  separate  pamphlet,  with  a  valuable 
introduction  by  our  colleague  Mr.  H.  W.  Freeland.  In  Austria 
the  subject  was  very  seriously  discussed  by  many  members  of 
the  House  of  Representatives,  and  deputy  Fux  undertook  to 
introduce  a  motion  expressing  a  hope  that  the  Imperial  and 
Royal  Government  would  show  its  disposition  in  favour  of  peace, 
so  frequently  expressed,  by  using  its  best  endeavours,  for  the 
sake  of  the  general  welfare,  to  promote  the  idea*  of  such  a 
general,  proportionate  and  simultaneous  reduction  of  armies  as 
would  not  afifect  the  balance  of  power  of  the  various  states. 

''  There  has  been  considerable  correspondence,  also,  and  prin- 
cipally through  the  initiative  of  Dr.  Fischhof,  with  members  of 
different  European  Parliaments  as  to  the  expediency  of  a 
Conference  of  Representatives  to  concert  measures  for  bringing 
the  question  of  disarmament  simultaneously  before  the  different 
legislatures  with  which  they  are  connected.  But  untoward 
poHtical  events  have  interposed  obstacles  for  the  moment  to 
the  realization  of  these  projects.  Now,  however,  that  Europe 
is  enjoying  a  lucid  interval  of  peace,  it  may  be  hoped  that  the 
consideration  of  this  subject  may  be  resumed  under  happier 
auspices.  Already,  an  effort  has  been  made  in  the  German 
Parliament  by  Herr  von  Biihler,  who  moved  that  Prince  Bismarck 
be  requested  to  call  a  Congress  of  the  Powers  with  the  view 
of  bringing  about  an  effective  disarmament  Though  this 
proposal  met  with  no  great  success,  it  may  be  taken  as  a 
significant  indication  of  the  general  feeling  of  uneasiness  and 
discontent  which  is  fermenting  in   the  hearts  of  nations  under 
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the  terrible  military  incubus  which  weighs  so  heavily  upon 
them. 

"  No  doubt,  the  difficulty  of  finding  any  plan  for  the  mutual 
reduction  of  armaments  is  greatly  aggravated  since  the  system  has 
been  adopted  of  having,  not  standing  armies,  but  armed  nations. 
But  let  the  reason  and  conscience  of  humanity  only  speak  out 
with  sufficient  emphasis,  and  means  can  be  and  will  be  found  to 
cope  with  the  evil.  Indeed,  the  remedy,  after  all,  seems  simple 
enough.  We  have  only  to  say  to  the  Governments  :  *  Cease  to 
do  evil;  agree  among  yourselves  to  build  fewer  ships  and 
fortifications,  to  call  fewer  men  out  for  military  discipline  and 
demonstration* — and  the  work  is  done. 

"  I  wish  it  were  possible  to  enlist  the  earnest  s}rmpathies  of  the 
members  of  this  Association  in  all  countries  in  the  promotion  of 
this  great  work  of  international  reform. 

"  I  approve  cordially  of  all  that  is  done  by  the  Association  in 
reference  to  what,  however,  I  cannot  regard  as  the  weightier 
matters  of  the  law  of  nations.  An)rthing  that  can  be  effected  to 
bring  different  countries  into  accord  on  matters  of  copyright  and 
patents,  bills  of  exchange,  general  average  and  questions  of  that 
sort  is  a  distinct  gain,  not  only  in  the  interests  of  commerce  and 
invention  and  literature  and  art,  but  in  the  interests  also  of  inter- 
national peace.  The  more  nations  are  brought  into  friendly  con- 
nection with  and  dependence  upon  each  other  by  assimilation  of 
their  laws  and  community  of  interest,  the  more  are  securities  multi- 
plied for  the  maintenance  of  friendly  relations.  But  I  hope  I  shall 
be  forgiven,  if  I  say  that  I  desire  for  this  body  some  share  in  a  larger 
and  nobler  work  than  this,  in  bringing  the  great  conmiunities  of 
mankind,  in  their  organized  and  collective  capacity,  to  acknowledge 
the  authority  of  a  common  law  and  to  take  some  steps,  at  least, 
towards  the  establishment  of  a  general  tribunal  before  which  their 
differences  may  be  adjudicated  on  principles  of  reason  and  justice, 
instead  of  by  an  appeal  to  the  bloody  arbitrament  of  the  sword. 
I  hope  we  shall  do  something  to  hasten  on  the  time  when 
civilized  and  Christian  nations  shall  cease  to  waste  by  far  the 
larger  proportion  of  their  enormous   revenues  in   inventing  and 
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perfecting  more  and  more  deadly  infernal  machines  and  in  training 
miliions  upon  millions  of  their  people  to  the  work  of  mutual 
slaughter  and  rapine ;  that  time,  which,  if  the  groans  of  suffering 
humanity,  if  the  aspirations  of  the  good  and  wise  in  all  ages,  if 
the  tendencies  of  civilization,  if  the  voice  of  God  mean  anything, 
will  come  to  pass,  '  when  nation  shall  no  longer  lift  sword  against 
nation,  neither  shall  they  learn  war  any  more.'  " 

Mr.  Freeland  laid  on  the  table  a  copy  of  his  translation  of  the 
pamphlet  by  Dr.  Fischhof,  to  which  Mr.  Richard  had  alluded. 

Mr.  Conrad  F.  Stollmeyer,  of  Trinidad,  Vice-President  of  the 
American  Universal  Peace  Union,  addressed  the  Conference  as 
follows  upon  the  subject  of  international  arbitration  : 

"There  is  hardly  any  dispute  among  civilized  nations  that 
it  would  be  infinitely  better  to  settle  international  disagreements 
by  arbitration  than  to  have  recourse  to  arms  first,  to  let  war 
destroy  thousands  of  human  lives  and  spoil  the  products  of  years 
of  industry,  and  only  when  one  of  the  contending  parties  is 
prostrate  to  think  about  peace  and  negotiations. 

**  This  is  the  old  Faustrecht^  which  was  abolished  centuries  ago 
by  the  German  Empire,  or,  to  come  to  modem  times,  the  duel  of 
nations.     But  duelling  is  by  law  prohibited  to  private  individuals. 

*'  Our  opponents  may  call  us  Utopists  and  say  that  it  is  impossible 
to  abolish  wars.  So  said  the  pro-slavery  party  to  the  abolitionists 
in  our  younger  days.  The  latter  were  looked  upon  in  the  United 
States  as  madmen,  fit  only  to  be  lynched  and  hanged  ;  but  times 
have  changed,  and  so  has  public  opinion,  so  that  the  small  number 
of  still  surviving  abolitionists  are  now  respected  amongst  their 
fellow-citizens  as  heroes  of  human  liberty.  This  also,  I  trust,  will 
be  the  case,  in  time,  with  the  friends  of  peace,  when  ironclads  will 
be  considered  useless,  and  men  of  science  will  invent  something 
better  than  monster  guns.  The  time  is  near,  when  electricity  will 
become  a  peace-maker,  when  one  man,  sitting  quietly  under  a  tent, 
will  be  able  at  a  distance  of  five  miles  to  destroy  a  whole  army, 
firom  the  general  to  the  drummer,  and  when  none  shall  escape  to 
tell  the  Ule. 
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"  When  the  late  Earl  of  Dundonald  proposed  something  similar 
to  King  William  the  Fourth  and  to  Lord  Palmcrston,  he  was  told: 
*  This  is  not  war,  this  is  wholesale  murder.'  But  what  else  is  war 
than  wholesale  murder,  with  a  bare  chance  for  some  of  the 
combatants  to  escape  with  life  and  limbs  ?  If  once  every  possible 
chance  of  escape  is  removed,  war  will  cease,  because  no  sane  man 
would  go  to  war,  if  it  were  mathematically  certain  that  he  would 
lose  his  life.  The  hope  of  escape  and  promotion,  if  brother 
officers  are  shot  down,  encourages  young  men  to  join  the  armies. 
The  late  Lord  L3rtton,  in  his  last  work,  also  points  to  some  power, 
which,  once  under  the  control  of  men,  would  make  war  impossible 
and  standing  armies  ridiculous. 

*'  I  am,  however,  as  little  in  favour  of  wholesale  murder  with  a 
bare  chance  of  escape  and  promotion,  namely  war,  as  I  am  of 
wholesale  murder  without  such  chances,  and  therefore  I  hope  that 
wars  will  be  obviated  by  arbitration,  as  was  done  at  Geneva  with 
the  Alabama  Claims  and  at  Berlin  with  the  Eastern  Question. 

"  The  leading  statesmen  of  the  world  have  declared  in  favour  of 
peace.  Prince  Bismarck,  the  man  of  blood  and  iron,  as  he  has 
been  called,  said  on  a  recent  occasion  to  a  deputation  that  he 
hoped  never  to  see  war  again,  and  that  the  Emperor  of  Germany 
fully  concurred  in  this  wish. 

''  The  President  of  the  United  States  said  to  a  deputation  of  the 
Universal  Peace  Union,  in  answer  to  an  address  read  and 
presented  to  him  by  the  President  of  the  Union :  *  The  general 
sentiment,  which  is  the  foundation  of  the  movement,  is  one  with 
which  I  am  in  hearty  sympathy ; '  and  later  he  said :  *  Go  on  and 
agitate  the  question ;  get  the  people  ready ;  and  then  I  will  do 
my  duty.'  Secretary  Evans  said :  *  We  propose  to  arbitrate  every 
case  of  difficulty  between  this  government  and  others  that  may 
arise  duiing  our  administration,  that  cannot  be  settled  by  the 
ordinary  modes  of  negotiation ;  and  we  hope  your  good  people  will 
sustain  us.' 

**The  Congress  of  the  United  States  passed  the  following 
resolution  on  the  17th  of  June,  1874  : 

"*The  President  of  the  United  States  is  hereby  authorized  and 
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requested  to  negotiate  with  all  civilized  powers  who  may  be 
willing  to  enter  into  such  negotiations,  for  the  establishment  of  an 
iutemational  system  whereby  matters  in  dispute  between  govern- 
ments agreeing  thereto  may  be  adjusted  by  arbitration  and,  if 
possible,  without  recourse  to  war/ 

"  Let  me  here  state  that  the  Universal  Peace  Union,  with  its 
seventeen  branches  in  the  different  States  of  North  America,  has 
had  the  subject  of  public  international  law  prominently  before  it 
It  takes  a  deep  interest  in  the  labours  of  our  Association,  which  it 
believes  tend  to  bring  nations  into  closer  relationship,  and 
ultimately  to  the  principle  of  arbitration  to  settle  national  disagree- 
ments ;  and  this  it  has  requested  me,  as  one  of  its  vice-presidents, 
to  communicate  to  you. 

*^  Statesmen  never  lead  or  create  public  opinion.  This  is  and 
must  be  done  by  a  few  men  of  progress  who  have  faith  in 
themselves.  Call  them  enthusiasts,  if  you  like,  it  matters  not 
Ideas  are  stronger  than  gunpowder  and  cannons.  They  are  living 
organisms  of  the  highest  order,  which  work  their  way  through  all 
obstacles.  You  may  lynch,  bum  or  hang  the  man  who  first  conceives 
or  expresses  them,  but  you  cannot  destroy  them.  Huss  and 
Savonarola  were  burnt,  but  their  ideas  lived  and  propagated. 
Luther,  the  most  courageous  of  all  Germans,  defied  the  power  of 
Rome,  which  at  that  time  dictated  its  terms  to  the  kings  and 
emperors  of  Europe,  and,  protected  by  a  kind  Providence,  could 
neither  be  boiled  nor  roasted,  and  effected  the  greatest  revolution 
in  history,  the  Reformation.  Why,  then,  should  we  despair  of 
seeing  arbitration  settle  national  disagreements  just  as  courts  of 
justice  settle  private  disputes  ?  Why  should  we  despair  of  seeing 
standing  armies  diminished  and  finally  reduced  to  a  police  force  to 
keep  criminals  from  murdering  and  pillaging  peaceful  men  ? 

"When  Prince  Bliicher  rode  in  1815  through  the  streets  of 
London,  he  said  :  *  What  a  fine  city  to  sack.'  Now,  I  wonder 
whether  it  is  more  honourable  or  more  princely  to  sack  a  city  or 
to  rob  a  house. 

"  We  must  reform  public  opinion,  we  must  call  a  spade  a  spade. 
We  must  try  to  do  away  with  the  glitter  of  war,  which  amuses 
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boys  and  servant-maids.  This,  however,  will  take  a  long  time ; 
but,  unless  the  seed  is  planted,  the  tree  cannot  grow ;  and,  when 
we  consider  that  it  takes  many  years  for  an  oak  to  come  to 
maturity,  we  can  take  patience  with  the  development  of  public 
opinion  upon  matters  so  vast  as  peace,  arbitration  and  the  abolition 
of  standing  armies/' 

A  paper  on  "  Treaties  of  Arbitration  between  Nations,"  by  Dr. 
Charles  Lemonnier,  of  Geneva,  President  of  the  Ligiu  Inter- 
noHanaie  de  la  Paix  et  de  la  Liberie^  was  laid  upon  the  table  by  the 
secretary. 

Mr.  H.  J.  Atkinson,  of  Hull,  submitted  that  the  questions  of 
arbitration  and  the  reduction  of  armaments  belonged  to  the 
province  of  social  science,  and  not  of  international  law.  For  the 
rest,  he  considered  that,  if  Prince  Bliicher  ever  used  the  words 
isittributed  to  him  by  Mr.  Stollmeyer — ^which  he  doubted — ^that 
only  showed  that  soldiers  were  required  as  an  international 
police,  and  that  the  best  way  to  ensure  peace  was  to  be  prepared 
for  war.  This  had  also  been  amply  demonstrated  by  still  recent 
events  in  Europe. 

M.  FrAd^iric  Passy,  of  Neuilly,  near  Paris,  Member  of  the 
Institute  of  France,  contended  that  both  questions  were  fully 
within  the  scope  of  the  objects  of  the  Association.  International 
arbitration  was  a  subject  of  international  law  no  less  than  private 
arbitration  was  a  subject  of  municipal  law.  Treaties  also  were 
matter  of  international  law  \  and  so  was  the  reduction  of  arma- 
ments, because  treaties  were  the  means  by  which  it  would  be 
effected.  He  trusted  that  the  learned  chairman,  if  he  felt  any 
doubt  upon  either  of  these  propositions,  would  remember  how 
much  the  society  was  indebted  in  its  inception  to  the  friends  of 
peace  and  would  decide  in  a  sense  adverse  to  Mr.  Atkinson's 
objection.  He  apprehended,  moreover,  that  the  point  taken  by 
Mr.  Atkinson  was  excluded  by  the  fact  that  the  Executive  Council 
had  admitted  both  the  subjects  in  question  to  the  programme  of 
the  Conference. 
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The  Ghair  concurring  in  this  view,  M.  Passy  continued.  A 
mutual  disarmament  of  the  nations  was,  he  was  convinced, 
feasible,  would  bring  about  enormous  good  and  would  tend  to 
direct  the  great  forces  of  humanity  towards  the  progress  of  the 
world,  instead  of  the  destruction  of  life.  It  was  chiefly  the 
consent  of  rulers  that  was  wanted.  Rulers  too  often  forgot  the 
sufferings  of  the  populations,  which  followed  the  most  brilliant 
triumphs  in  the  battle-field.  It  was  most  frequently  the  fault  of 
the  ruler  that  a  people  went  to  war ;  that  was  the  case  with  his 
own  country  in  1870.  I-^t  the  peoples  draw  nearer  to  one 
another;  let  the  general  public  opinion  once  express  itself  un- 
equivocally, and  one  congress  of  nations  would  accomplish  the 
great  work.  Simultaneously  a  system  of  international  arbitration 
should  be  introduced.  M.  Passy  next  proceeded  to  sketch  the 
extent  to  which  the  principle  of  arbitration  had  already  asserted 
itself,  and  finally  expressed  a  hope  that  the  Association,  in  laying 
those  small  foundations  upon  which  the  edifice  that  it  wished  to 
build  must  rest,  would  never  lose  sight  of  the  great  ends  which  its 
original  founders  had  in  view. 

Mr.  Andrew  Dunn,  of  London,  thought  that  no  subject  could 
possibly  have  a  greater  interest  for  members  of  the  Association 
than  that  brought  forward  by  Mr.  Richard,  because  excessive 
armaments  were  the  greatest  of  all  hindrances  to  the  adoption  of 
uniform  laws.  Military  display  created  a  love  of  war  among  the 
many  and  thus  led  to  those  scenes  of  violence  and  bloodshed  in 
in  the  midst  of  which  the  voice  of  law  could  not  be  heard. 

Mr.  H.  W.  Freeland,  late  M.P.  for  Chichester,  supposed 
that  Mr.  Richard's  views  were  regarded  by  some  as  Utopian. 
Himself,  being  anxious  for  the  substitution  of  right  for  might, 
he  felt  bound  to  support  them,  and  he  would  ask  the 
Conference  to  bear  in  mind  that  the  Utopias  of  one  generation 
often  became  the  realities  of  the  next.  A  partial  remedy 
was  at  hand  even  now  upon  some  points.  Thus,  parliaments 
might  oblige  their  respective  governments  to  give  them  ample 
information  upon   their    relations   with    foreign    powers.       He 
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would  make  one  remark  with  regard  to  an  error  in  the  education 
of  princes.  At  present  a  prince  was  not  considered  properly 
dressed  on  state  occasions,  unless  he  appeared  in  military  uniform ; 
and,  when  he  visited  a  foreign  country,  instead  of  being  invited  to 
inspect  manufactures  and  other  things  calculated  to  promote  the 
welfare  of  a  people,  he  was  entertained  with  military  reviews  and 
parades. 

Professor  Leone  Levi,  F.S.A.,  of  London,  observed  that 
Mr.  Richard's  paper  presented  the  other  side  of  the  picture 
drawn  by  the  President  of  the  Conference  in  his  opening  address. 
Sir  Robert  Phillimore  had  shown  what  would  be  the  effect  of 
the  reign  of  law,  and  Mr.  Richard  what  was  the  effect  of  the 
existing  reign  of  force.  The  learned  professor  then  dwelt  upon 
the  enormous  waste  of  energy  and  resources  caused  by  the 
unproductive  character  of  the  soldier's  occupation,  and  maintained 
that  such  waste  was  wanton  and  unnecessary.  In  his  opinion,  the 
United  States,  with  only  a  nominal  standing  army,  possessed  as 
much  influence  in  the  council  of  nations  as  England  or  any  other 
country. 

Mr.  Henry  Richard  replied.  He  said  that  Mr.  Atkinson  must 
have  forgotten  that  the  Association  sprang  from  what  was  called 
the  peace  party  in  America,  The  cardinal  idea  of  its  founders 
had  been  to  mitigate  the  frequency  and  barbarity  of  war.  At  the 
present  time  brute  force  reigned  supreme  in  Europe,  and,  until 
that  force  was  reduced,  there  could  be  no  hope  of  establishing 
uniformity  of  the  laws  of  nations.  The  maxim  that  the  best  way 
to  maintain  peace  was  to  be  prepared  for  war  he  would 
characterize  as  the  greatest  absurdity  that  was  ever  foisted  upon 
a  credulous  people  and  as  contrary  to  the  experience  of  mankind. 
It  was  as  reasonable  to  say  that,  if  you  were  in  fear  of  fire,  you 
should  lay  in  a  store  of  inflammable  materials.  In  the  last  twenty- 
five  years,  notwithstanding  the  immense  supposed  preparations  for 
peace,  there  had  been  six  of  the  most  disastrous  wars  of  all  times.  He 
would  not  enter  into  party  politics,  but  he  would  beg  leave  to  submit 
his  views,  in  the  shape  of  three  resolutions,  to  the  Conference. 
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Mr.  Richard  accordingly  moved  : 

"That  this  Conference  deeply  deplores  the  system  of  armed 
rivalry  which  prevails  among  the  states  of  Europe,  which  not 
only  imposes  oppressive  burdens  of  taxation  and  military 
servitude  on  the  people,  but  tends  to  nourish  mutual 
suspicion  and  jealousy  between  the  nations,  to  perpetuate 
the  reign  of  force  in  place  of  the  reign  of  law  and  to  render 
peace  insecure  and  war  always  imminent. 

"That  the  Conference  approves  of  efforts  made  to  bring  about 
a  mutual  and  simultaneous  reduction  of  armaments  and 
recommends  its  members  in  all  countries  to  labour  to  that 
end. 

**  That  a  committee  be  appointed  to  consider  the  expediency  of 
addressing  a  respectful  memorial  to  the  various  governments 
on  this  subject,  and  generally  to  examine  and  report  on  the 
best  means  of  applying  a  remedy  to  mitigate  this  crying  evil." 

These  resolutions  were  seconded  by  Mr.  Andrew  Dunn. 

Mr.  H.  J.  Atkinson  objected  to  their  being  put  to  the  meeting 
without  previous  debate. 

Sir  Charles  Farquhar  Shand,  late  Chief  Justice  of  the 
Mauritius,  spoke  with  considerable  energy  in  support  of  Mr. 
Atkinson's  objection. 

A  long  discussion  ensued,  in  the  course  of  which  the  Conference 
was  addressed  by  the  Hon.  J.  S.  Ropes,  of  Boston,  U.S.,  Delegate 
of  the  New  York  International  Code  Committee,  the  Hon.  S.  B. 
Ruggles,  of  New  York,  and  others. 

In  the  result  Mr.  Richard  declared  that  he  would  content 
himself  with  moving  the  foDowing  resolution : 

"That  the  paper  read  by  Mr.  Richard  be  referred  to  a 
committee,  with  instructions  to  report  on  the  subject  to 
which  it  relates  to  the  next  Conference." 

This,  being  seconded  by  Mr.  Freeland  and  put  to  the  vote, 
was  unanimously  carried. 
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Weights  and  Measures,* 

Mr.  Alderman  S.  C.  Hadley,  of  London,  as  Chairman  of  the 
Committee  on  Weights  and  Measures,  presented  the  following 
report  of  that  committee : 

"Your  Committee,  having  considered  the  question  of  an 
international  system  of  weights  and  measures,  submitted  to  the 
Conference  in  Mr.  Chatterton's  paper,  unanimously  favours  the 
introduction  of  the  cental  of  loo  lbs.  in  the  United  States  of 
America  and  the  United  Kingdom,  and,  having  regard  to  the 
extended  use  of  the  metric  system  of  weights  and  measures,  your 
Committee  recommends  that  the  lb.  weight  be  made  equal  to  the 
half  kilogram,  so  that  thereby  the  basis  of  a  decimal  system 
uniform  in  all  countries  may  be  established." 

It  was  proposed  by  Mr.  Alderman  Hadi^ey,  seconded  by 
Professor  Leone  Levi,  F.S.A.,  of  London,  and  resolved  by  the 
Conference : 

"That  the  report  of  the  Committee  upon  Weights  and 
Measures  be  adopted." 

77ie  Dutch  East  Indies. 

Dr.  Henry  L.  Norman,  Member  of  the  Dutch  East  Indian 
Council,  of  Batavia,  gave  an  interesting  account  of  the  relation  of 
Che  Dutch  East  Indies  to  international  law. 

An  adjournment  for  luncheon  then  took  place. 

Upon  the  Conference  reassembling  the  chair  was  taken  by  Dr. 
E.  E.  Wendt,  of  London. 

Conventions  for  the  Maintenance  of  Sea^lights. 

Sir  Travers  Twiss  read  a  paper  on  "International  Con- 
ventions for  the  Maintenance  of  Sea-lights : " 

"  The  title  of  the  present  communication  may  seem  at  first  sight 

♦  Cf.  ante,  p.  187. 


(    253    ) 

to  involve  an  innovation  upon  the  established  practice  of  nations 
under  which  the  members ^of  the  European  family  admit  it  to  be 
a  primary  duty  on  the  part  of  each  nation  to  light  up  its  coasts  to 
passing  vessels,  so  as  to  enable  them  to  avoid  shipwreck  upon 
outlying  reefs  and  shoals,  of  the  vicinity  of  which  they  would 
otherwise  have  no  sufficient  warning  at  night.  Hardly  anything 
is  to  be  found  on  the  subject  of  this  duty  in  the  works  of  writers 
on  public  law,  and  Grotius  is  content  with  laying  down  the  prin- 
ciple that  it  is  not  contrary  to  the  right  of  nature  and  of  nations 
that  those  who  take  upon  themselves  the  burden  of  protecting  the 
navigation  of  the  high  seas  by  lights  at  night  or  by  sea-marks  so 
placed  as  to  give  warning  by  day  of  rocks  and  shoals  should 
impose  an  equitable .  toll  upon  all  who  benefit  by  such  aids  to 
navigation.  But  the  subject  of  lighting  up  the  coasts  of  each 
nation  has  acquired  a  general  unportance  of  a  somewhat  unfore- 
seen character  since  the  days  of  Grotius.  The  successful  application 
of  steam-power  to  ocean  navigation,  which  may  be  regarded  as 
the  great  maritime  discovery  of  the  present  century,  is  the  com- 
plement of  the  invention  of  the  mariner's  compass,  by  which  I 
mean,  not  the  discovery  of  the  property  of  the  loadstone,  but 
the  scientific  combination  of  the  magnetic  needle  with  the 
mariner's  card  and  the  compass-box.  This  latter  invention  may 
be  referred  with  great  probability  to  the  latter  part  of  the  thirteenth 
century  or  the  beginning  of  the  fourteenth,  and  it  was  a  necessary 
condition  precedent  to  the  perilous  voyage  of  adventure  into  the 
unknown  depths  of  the  Atlantic,  which  resulted  in  the  discovery 
of  a  new  world  by  the  energy  of  Christopher  Columbus  in  the 
latter  part  of  the  fifteenth  century. 

''The  application  of  the  loadstone  to  purposes  of  navigation 
seems  to  have  been  familiar  to  the  Chinese  at  a  very  early  period, 
so  much  so  that  there  are  writers  who  contend  that  the  knowledge 
of  the  mariner's  compass  was  brought  to  Europe  from  China  by 
Marco  Polo.  Marco  Polo  may  have  brought  with  him  from 
China  the  knowledge  that  a  mariner's  compass*  was  in  use 

*  The  card  of  the  Chinese  compass  in  use  in  the  last  century  was  divided 
into  twenty-four  points,  whilst  that  of  the  European  compass  has  thirty-two. 
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amongst  the  navigators  of  the  Eastern  Seas,  although  he  does 
not  mention  the  fact  in  his  published  narrative ;  but  writers 
of  an  earlier  date  than  Marco  Folo  speak  of  the  mariner's 
needle  being  in  use  amongst  the  Mediterranean  mariners  in  the 
time  of  the  Crusades.  The  lighthouse,  on  the  other  hand,  is 
undoubtedly  an  invention  of  the  European  mind,  although  in 
a  certain  sense  it  is  of  African  origin,  for  the  Pharos  of  Alex- 
andria, the  first  light-tower  of  its  kind,  was  built  under  the 
direction  of  Ptolemy,  the  son  of  Lagos^  the  founder  of  the  Greek 
dynasty  of  Egyptian  kings,  and  from  the  design  of  a  Greek 
architect,  Sosthenes  of  Cnidus.  This  light-tower  was  completed 
in  the  reign  of  Ptolemy  Philadelphus,  about  283  B.C.,  and  its  cost 
is  said  to  have  amounted  to  800  talents,  the  equivalent  of  more 
than  a  quarter  of  a  million  of  pounds  sterling.  The  light-tower 
itself  consisted  of  several  stories,  furnished  with  windows  looking 
seawards,  and  on  the  floor  of  the  uppermost  story  a  wood  fire 
was  kept  burning  during  the  night,  the  flame  of  which  sufficed  to 
light  vessels  into  the  harbour  of  Alexandria.  If  the  statement  of 
the  Jewish  historian  Josephus  can  be  relied  upon  as  trustworthy, 
that  the  Are  of  this  lighthouse  was  visible  at  a  distance  of  about 
thirty-four  English  miles,*  we  can  hardly  resist  the  conclusion  that 
metallic  mirrors  must  have  been  employed  to  direct  the  rays  of 
light  seawards ;  and  from  what  we  know  of  the  skill  of  the  Greek 
engineers,  who  by  means  of  metallic  mirrors  set  fire  to  the  works 
of  the  Romans  when  they  besieged  Syracuse  at  a  later  period  of 
the  same  century,  there  is  no  great  difficulty  in  supposing  that 
metallic  mirrors  were  in  use  in  the  Pharos  of  Alexandria.  It  is 
not  unimportant  to  bear  in  mind  that,  as  the  Pharos  itself  gave  its 
name  to  the  lighthouses  which  I  shall  presently  mention  as  set 
up  in  Europe  by  the  Romans,  so  the  Greek  tongue  has  supplied 
the  distinguishing  terms  for  the  parabolic  reflector  and  the 
catoptric  system  of  lights^  which  were  in  general  use  in  European 

^  The  great  distance  at  which  charcoal  fires  are  visible  at  sea  in  a  serene 
atmosphere  is  well  known  to  mariners  who  have  been  accustomed  to  navigate 
the  seas  near  the  Cape  de  Verd  Islands  and  the  Canaries,  where  the  fires  of 
the  charcoal-burners  on  the  hills  may  be  seen  at  sea  at  a  distance  of  twenty *five 
miles. 
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lighthouses  in  the  latter  part  of  the  last  century,  before  the 
dioptric  system  of  Augustin  Fresnel,  the  distinguished  French 
Academician,  superseded  them  in  the  more  important  light-towers. 

''  When  Julius  Caesar  laid  siege  to  the  city  of  Alexandria,  at  that 
time  the  great  mtrepbt  of  trade  between  Europe  and  the  far  East, 
the  rapid  prosperity  of  which  was  the  most  striking  testimony  to 
the  genius  of  Alexander  the  Great,  his  chief  assault  was  made 
upon  the  island  of  Pharos,  at  that  time  united  by  a  causeway  to 
Alexandria,  and  against  its  light-tower,  which  he  captured  after 
some  difficulty.  He  has  given  a  brief  account  of  the  Pharos  in 
his  history  of  the  civil  war,*  and  Caesar's  countrymen  and  suc- 
cessors were  not  slow  to  appreciate  the  value  of  such  a  structure. 
Their  works,  or  traces  of  them,  exist  in  the  present  day.  The 
pharos  which  still  stands  within  the  precincts  of  Dover  Castle, 
and  which  is  known  by  the  name  of  '  Caesar's  Altar,'  is  supposed 
to  have  been  built  by  the  Romans  some  time  before  53  a.d.,  and 
its  counterpart,  on  the  opposite  side  of  the  Straits,  is'  found  at 
Gessoriacum,  on  the  high  land  above  Boulogne,  in  the  tower  which 
is  known  in  the  present  day  by  the  name  of  *Ztf  T<mr  d'Ordre* 
The  chief  Roman  ports,  such  as  Ostia,  at  the  mouth  of  the  Tiber, 
Ravenna,  the  great  military  port  of  the  Adriatic,  and  Brundusium, 
which  still  continues  to  be  the  most  convenient  port  of  communi- 
cation between  Italy  and  the  Levant,  had  each  its  pharos,  built 
upon  an  island  adjacent  to  the  mainland.  I  pass  by  other  famous 
lighthouses  of  Roman  construction,  for  most  of  such  lighthouses 
were  limited  in  their  object,  for  the  best  of  reasons,  that  they  were 
limited  in  their  means  of  usefulness,  inasmuch  as  the  lighthouse  of 
ancient  days  had  no  pretension  to  be  anything  more  than  a  lighted 
torch,  protected  from  the  wind  and  kept  burning  on  a  tower 
sufficiently  high  for  it  to  be  visible  to  vessels  approaching  a  given 
port  at  a  sufficient  distance  to  warn  them  of  the  dangers  which 
beset  its  entrance. 

*'  The  connecting  link  between  the  ancient  and  modern  systems 
of  lighthouses  is  to  be  found  in  a  light-tower  of  which  the 

*  C.  Julii  Caesaris  De  Bella  Chili^  lib.  iii.  chap,  cxii.     It  has  been  cal- 
culated that  the  Pharos  of  Alexandria  was  550  feet  in  height 
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structure  is  as  noble  of  its  kind  as  the  Pharos  of  Alexandria; 
I  mean  ' La  Tour  de^ Cordouan*  which  is  built  upon  a  ridge  of 
rocks  running  out  into  the  Bay  of  Biscay  on  the  southern  side  of 
the  entrance  of  the  river  Gironde.  The  tradition  is  that  the  site 
of  the  present  light-tower  was  the  site  of  a  lighthouse  erected  by 
Louis  le  D^onnaire  m  the  ninth  century,  which  was  rebuilt  on  a 
larger  scale  by  Edward,  Prince  of  Wales,  sumamed  the  Black 
Prince,  in  1370,  when  Guienne  was  appendant  to  the  English 
crown,  and  which  was  again  rebuilt  in  its  present  magnificent 
dimensions  during  the  reigns  of  Henri  III,  and  Henri  IV.  of 
France,  after  the  design  of  Louis  de  Foix  and  at  the  expense 
of  the  province  of  Guienne.  The  building  of  this  tower,  which  is 
,  220  feet  in  height,  was  no  slight  enterprise  of  itself.  Its 
construction,  for  it  consists  of  three  distinct  stories  of  dififerent 
orders  of  Greek  architecture,  resting  on  a  circular  casemated 
base,  occupied  a  quarter  of  a  century ;  and  when  it  was  com- 
pleted, the  light  was  supplied  by  a  fire  of  oak  logs  kindled  on 
a  *  chauffoir^  at  the  top  of  the  tower.  The  use  of  coals  was  the 
first  improvement  introduced.  Then  came  a  rude  reflector  in  the 
form  of  an  inverted  cone  to  prevent  the  dispersion  of  the  TKfs  of 
light  It  was  not,  however,  until  the  latter  part  of  the  last  century 
that  the  use  of  oil-lamps  and  parabolic  reflectors  was  substituted, 
and  at  last  in  1822  the  dioptric  system  of  lenses,  invented  by 
Augustin  Fresnel,  who  has  been  already  mentioned,  was  adopted. 
The  present  system  of  lights  is  a  combination  of  catoptric  mirrors 
with  dioptric  lenses,  and  is  termed  the  catadioptric  system.  This 
magnificent  light-tower,  as  now  fitted  up,  serves  not  merely  to  warn 
vessels  of  the  dangers  which  beset  the  entrance  of  the  river 
Gironde,  but  it  serves  as  a  guide  to  passing  vessels  bound  to 
various  ports  of  the  Bay  of  Biscay  or  trading  between  the 
northern  ports  of  Spain  and  the  ports  of  the  North  Sea,  as  its 
light  is  visible  at  a  distance  of  ten  French  leagues.  It  would  thus 
appear  that  the  same  country  which  gave  to  the  mariners  of  the 
Atlantic  and  of  the  North  Sea  their  earliest  sea  laws — I  allude  to 
the  sea  laws  of  the  island  of  Oleron,*  which  lies  a  little  to  the 
*  Pardessus,  Lois  Alaritimes^  torn  i,,  Paris,  1828, 
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north  of  the  entrance  of  the  river  Gironde — wsla  the  first  to  revive, 
for  the  aid  of  the  same  body  of  mariners,  the  use  of  the  light-tower 
to  assist  them  at  night  in  their  navigation  near  a  most  dangerous 
6oast 

^*  I  have  ventured  to  speak  of  ' Za  Tour  de  Cordouan\zA  the 
most  magnificent  of  modern  light^towers.  It  is  not,  however,  the 
most  wonderful  of  such  structures.  It  hafl  been  said,  with  what 
justice  I  am  not  at  present  concerned  to  decide,  that  the  French 
nation  has  kept  the  lead  of  Europe  in  originating  the  greatest  dis* 
coveries  of  modem  science,  whilst  the  English  nation  has  adopted 
and  brought  to  perfection  most  of  those  great  discoveries.  I  have 
already  assigned  to  Guienne  the  credit  of  having  originated  the 
earliest  compilation  of  sea  laws,  known  as  the  Rolls  of  Oleron, 
as  well  as  the  merit  of  reviving  the  idea  of  a  pharos,  or  lofty 
light-tower,  built  upon  an  outlying  reef  of  rocks  and  illuminating 
far  and  wide  the  shoal  waters  of  a  dangerous  coast.  But  just  as 
England  adopted  the  sea  laws  of  Oleron  and  gave  them  cur^ 
lency  in  the  British  and  North  Seas,*  so  she  has  adopted  and 
perfected  the  system  of  constructing  light-towers  on  dangerous 
reefs,  situated  far  in  advance  of  the  mainland  and  invisible  to  the 
eye  of  the  mariner  by  day  equally  as  by  night,  being  in  some 
cases  below  the  high-water  siir&ce  of  the  sea.  The  Eddystone 
lighthouse  may  be  cited  as  the  earliest  instance  of  such  a  light- 
tower,  set  up  on  the  Edd3rstone  Rocks,  distant  about  nine  miles  and 
a  half  from  the  Ranie  Head,  on  the  coast  of  Cornwall.  It  is  not 
necessary  on  this  occasion  to  weigh  the  comparative  claims  to  the 
gratitude  of  shipowners  and  merchants  of  Winstanley,  the  designer 
of  the  first  light-tower,  which  was  washed  away  in  a  storm  in  1703  \ 
of  Redyard,  the  constructor  of  the  second  light-tower,  which  was 
destroyed  by  fire  in  1755 ;  or  of  Smeaton,  the  architect  of  the 
present  light-tower.  Each  accomplished  a  great  task  in  his  day. 
The  work  of  Smeaton  was  completed  in  1759,  and  his  remarkable 
tower  still  stands,  as  far  as  its  structure  is  concerned,  uninjured 
by  the  ceaseless  thrust  of  the  Atlantic  surge  and  apparently  in- 
destructible, were  it  not  the  fact  that  the  very  reef  on  which  it 
^  Black  Book  oftke  Admiralty^  Rolls  edition,  187 1. 
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Stands  is  made  of  more  perishable  materials  and  has  become 
undermined  by  the  action  of  the  waves.*  Other  light-towos 
deserve  to  be  mentioned  which  England  has  constructed  at  her 
own  expense  upon  reefs  far  beyond  the  limits  of  her  territorial 
waters.  The  dangerous  reef  known  as  the  Inch  Cape  or  Bell 
Rock,  so  long  a  terror  to  mariners,  is  more  than  twelve  miles 
distant  from  the  Scotch  coast,  and  the  foundations  of  the  light- 
tower  which  rest  on  that  reef  are  covered  to  the  depth  of  sixteen 
feet  by  the  high  water  of  spring  tides.  The  erection  of  this  light- 
house, in  1810,  was  the  great  triumph  of  Mr.  Robert  Stevenson, 
the  engineer  of  the  Northern  Lighthouse  Board;  whilst  the 
Skerryvore  light-tower,  built  at  a  subsequent  period,  upon  a  rock 
of  compact  gneiss,  rising  abruptly  out  of  the  deep  waters  of  the 
Atlantic  at  the  distance  of  about  twelve'  miles  from  the  extreme 
western  part  of  Argyllshire,  is  the  engineering  trophy  of  Mr.  Alan 
Stevenson.  The  Skerryvore  light-tower  was  completed  in  1844, 
in  the  face  of  the  greatest  difficulties,  and  the  design  of  it  was  an 
adaptation  of  Smeaton's  Eddystone  tower  to  the  peculiar  situation 
and  circumstances  of  the  Skerryvore  rocks.t 

''  I  have  alluded  to  these  remarkable  light-towers  as  evidence  of 
the  power  of  modem  science  to  overcome  difficulties  which  to  the 
ancients  would  have  been  insuperable,  and  also  in  illustration  of 
the  fact  that  the  modem  lighthouse  is  an  institution  capable  in 
certain  cases  of  producing  such  great  international  benefit  that  its 
erection  and  maintenance  may  well  deserve  the  co-operative  action 
of  civilized  states.  The  point  to  which  the  attention  of  the 
governments  may  with  much  propriety  be  directed  is  to  secure 
that  sea-lights  are  msdntained  in  a  satisfactory  condition  and  are 
trustworthy.  The  very  essence  of  the  value  of  sea-lights  is  that 
they  should  indicate  their  purposes  with  unfailing  regularity  and 
efficiency,  and  there  is  some  reason  to  suppose  that  in  many 

*  It  is  this  circumstance  which  entails  necessity  of  buildingthe  a  new  light- 
house in  the  immediate  neighbourhood  of  Smeaton's  tower. 

The  foundation  stone  of  the  new  Eddystone  Lighthouse  was  laid  by  the 
Prince  of  Wales  on  the  following  Monday,  i8th  of  August,  1879. — Ed. 

t  The  Eddystone  tower  is  68  feet  in  height ;  the  Bell  Rock  tower  is  117 
feet  in  height,  and  the  Skerryvore  tower  is  138  feet  6  inches  high« 
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parts  of  the  world  the  lights  are  not  maintained  in  a  condition 
altogether  satisfactory,  and  a  question  has  suggested  itself  to 
nautical  men,  whether  an  international  commission  might  not  be 
▼ested  with  some  sort  of  controlling  power  in  regard  to  inefficient 
lights,  so  as  to  be  at  liberty  to  call  upon  the  negligent  authority 
to  put  matters  right 

'*  Allusion  has  been  made  to  the  scanty  notices  which  are  found 
in  writers  on  public  law  on  the  subject  of  lighthouses.    Vattel 
is  sQent  on  the  subject    Azuni,  who  published  his  first  work  in 
Italian  in   1795,  which  was  re-edited  by  him  in  French  with 
additions  in  1805,  and  G.  F.  von  Martens,  the  originator  of  the 
well-known  collection  of  public  treaties,  who  published  a  work 
on  the  law  of  nations  in  German  in  1796,  deal  briefly  with  the 
subject  in  the  same  spirit  in  which  Grotius  maintained  the  right 
of  the  maritime  states  to  require  all  vessels  which  anchor  on 
their  coasts  or  come  within  their  ports  to  contribute  towards  the 
expenses  which  are  necessary  to  secure  the  safety  of  their  naviga- 
tion«    Accordingly  they  lay  it  down  that,  if  fire  beacons  are  kept 
alight  on  shore  or  afloat  during  the  night,  and  buoys  are  placed 
npon  the  shoals  to  indicate  the  deep  and  shallow  water  passages, 
foreign  vessels  which  avail  themselves  of  such  aids  to  navigation 
may  be  reasonably  required  to  contribute  towards  their  support 
In  practice,  however,  if  a  foreign  vessel  merely  passes  along  the 
coast  of  a  nation  without  casting  anchor  within  a  marine  league  of 
the  shore  or  entering  any  of  its  harbours,  it  is  not  subject  to  the 
payment  of  any  dues  for  coast  lights.    This  practice  may  be  re- 
garded as  grounded  on  two  principles:  first,  that  the  right  of 
passing  peaceably  along  all  portions  of  the  open  sea  is  one  of  the 
national  rights  of  nations,  and,  secondly,  that  the  primary  object 
of  light-towers  and  sea-marks  is  to  guide  vessels  into  the  harbours 
of  the  neighbouring  state,  and  it  is  an  accidental  result  that  its 
lighthouses  should  contribute  to  assbt  the  navigation  of  vessels 
passing  along  its  coasts.     But  floating  lightships  are  of  compara- 
tively novel  institution,  and  come  under  different  considerations  of 
public  law,  as  they  are  frequently  moored  and  mamtained  in  parts 
of  the  open  sea  which  are  far  beyond  the  limit  of  a  marine  league 
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from  the  nearest  coast  For  instance,  England  •maintains  a  light* 
vessel  on  the  Galloper  Sand,  which  is  twenty-four  miles  distant 
from  the  English  shore;  a  light-vessiel  on  the  Kentish  Knock 
Sand,  which  is  twenty  miles  distant  from  the  Essex  coast ;  a  light- 
vessel  on  the  Vame  Sand,  which  is  nearly  in  mid<hannel  between 
the  English  and  French  coasts  and  is  ten  miles  distant  from  the 
English  shore ;  and  a  light-vessel  on  the  Seven  Stones,  which  is 
fifteen  miles  distant  fix)m  the  Land's  End ;  and  England  has  not 
limited  her  contribution  towards  such  general  aids  to  navigation 
to  this  side  of  the  Atlantic,  as  she  lights  the  Gulf  Stream,  where  it 
issues  from  the  Gulf  of  Mexico,  to  all  passing  vessels  by  a  lightship 
on  the  Bahama  Bank,  distant  six  miles  from  her  coast  I  allude 
to  these  British  lighthouses  and  light-vessels  more  especially  from 
having  a  tnofe  accurate  knowledge  of  their  details  than  I  possess 
concerning  foreign  light-vessels ;  but  it  must  not  be  supposed  that 
-  the  other  nations  of  Europe  lag  behind  England  in  such  matters,  or 
tlut  they  do  not  equally  with  her  recognize  the  fact  that  in  such 
matters  a  higher  civilization  brings  with  it  higher  respon^bilities, 
and  imposes  upon  each  member  of  the  family  of  nations  the  duty 
of  co-operative  action  in  matters  of  such  general  utility. 

"  The  view  which  the  nations  of  Europe  have  adopted  in  the 
present  century  on  the  subject  of  the  international  duty  of  states 
to  light  up  their  sea-coasts  to  passing  vessels  has  recently  been 
placed  on  record  in  an  European  treaty,  under  which  Denmark 
has  renounced  her  long-standing  practice  of  levying  toUs  upon  all 
vessels  passing  through  the  Sound  and  the  two  Belts.  The  right 
of  Denmark  to  levy  the  Sound  dues  rested  upon  an  immemorial 
prescription,  of  which  the  evidence  was  forthcoming  in  treaties  ot 
a  period  as  early  as  the  fourteenth  century.  It  was  a  legacy  of  the 
middle  ages,  the  origin  of  which  is  not  quite  clear,t  whether  it 
was  founded  on  an  asserted  right  of  empire  over  the  narrow 
passages  between  the  North  Sea  and  the  Baltic,  or  was  a  com- 
pensation for  the  expense  incurred  by  the  lords  of  the  narrow 
straits  in  securing  the  safe  navigation  of  the  Baltic  Sea  by  keeping 

♦  Nautical  Magazine  for  April  1878,  article  "Territorial  Waters." 
t  Twiss,  Ijxw  of  Nations,  vol.  i.,  §  179,  "Ob  the  Right  of  the  Sea." 
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it  clear  of  pirates  and  maintaining  lights  and  sea-marks  to  indicate 
the  navigable  channels.  Be  this  as  it  may,  the  European  powers, 
in  redeeming  the  payment  of  the  Sound  dues  for  the  future  under 
the  General  Tieaty  of  Copenhagen  of  March  15,  1857,  have 
placed  on  record  their  view  of  the  international  duty  of  the  state 
which  controls  the  sea  passages  into  the  Baltic,  namely,  that  it  is 
bound,  not  merely  to  maintain  in  complete  efficiency  the  existing 
lighthouses  and  lightships  for  the  service  of  passing  vessels  equally 
as  of  vessels  entering  or  approaching  her  ports,  but  to  adopt  all 
improvements  in  such  aids  to  navigation  and  to  increase  their 
number,  if  found  necessary.  Sweden  also,  by  a  special  treaty 
with  Denmark  (March  14,  1857),  has  entered  into  an  engagement 
to  maintain  all  necessary  lights  on  the  coast  of  Sweden  and  Norway 
which  facilitate  the  entrance  into  the  Kattegat,  and  Denmark 
has  guaranteed  the  vessels  of  the  signatory  powers  of  the  Treaty  of 
Copenhagen  from  any  charge  on  that  account 

*'  I  have  confined  my  remarks  hitherto  to  the  nations  of  Europe, 
but  as  regards  the  other  quarters,  as  they  are  termed,  of  the 
globe,  the  question  of  sea-lights  has  an  equally  important  interest 
The  United  States  of  America,  for  instance,  have  entered  into  a 
special  treaty  with  Denmark  (April  ix,  1875),  under  which 
Denmark  has  undertaken  in  the  same  spuit  that  the  passages  of 
the  Sound  and  of  the  two  Belts  shall  be  lighted  and  buoyed  as 
heretofore,  and  that  such  improvements  in  them  as  circumstances 
may  require  shall  be  made  from  time  to  time  without  any  charges 
to  American  vesseb  and  their  cargoes.  Now  it  deserves  remark 
that  the  United  States,  which  disputed  for  a  short  time  any  pre* 
scriptive  right  on  the  part  of  Denmark  as  against  a  state  of  the 
New  World,  have  claimed  from  Denmark  nothing  more  than  they 
freely  give  in  their  turn  to  all  the  nations  of  the  world.  The 
lighthouses,  floating  lights,  buoys  and  beacons  on  the  whole  sea- 
coasts  and  lake-coasts  and  on  the  rivers  of  the  United  States  have 
been  constructed  and  are  maintained  by  the  federal  government 
under  an  annual  appropriation  made  by  Congress  for  these  objects. 
Thirty  years  ago,  when  Mr.  Abbott  Lawrence,  minister  of  the 
United  States,  entered  into  a  correspondence  with  Lord  Pabner- 
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ston  on  the  subject  of  the  great  inequality  which  exists  on  the 
subject  of  coast-lights  under  the  respective  systems  adopted  in 
the  United  States  and  by  Great  Britain,  it  appeared  that  the 
federal  government  maintained  two  hundred  and  seventy  light- 
houses,  thirty  floating  lights  and  a  thousand  buoys,  besides  fixed 
beacons.*  Since  that  time  there  has  been  a  large  increase  of 
such  aids  to  navigation,  especially  on  the  coasts  of  the  Pacific 
Ocean,  all  of  which  are  given  to  the  use  of  the  world  by  the 
United  States  without  tax  or  charge.  This  is  not  an  unimportant 
fact  in  the  bearing  which  it  has  upon  the  action  of  the  Asiatic  and 
African  states,  which  have  recently  been  admitted  into  the 
European  concert  of  public  law.  The  state,  for  instance,  which 
connects  Europe  immediately  with  Asia  has  adopted  the  system  of 
charging  the  expenses  of  lighting  its  coasts  upon  the  vessels  which 
frequent  its  ports.  Thus  the  Ottoman  Empire  has,  I  believe, 
farmed  out  its  sea-lights  to  a  Frenph  company,  which  levies  light- 
dues,  and  light-dues  are  levied  by  the  Egyptian  government  on 
vessels  navigating  the  Red  Sea.  So  also  with  regard  to  China. 
By  an  article  of  the  Treaty  of  Tientsin  the  Chinese  government  is 
authorized  to  levy  on  British  shipping  certain  dues  named 
'  tonnage  dues,'  in  r^tuni  for  which  they  are  to  light  and  buoy  the 
coast,  conserve  the  rivers  and  harbours  and  do  generally  whatever 
may  be  necessary  to  facilitate  th§  navigation  of  waters  open  to 
foreign  trade.  Sincp  i86e,  under  the  administration  of  the 
maritime  customs,  which  ar^  entirely  under  the  direction  of 
European  officers,  the  lighting  of  the  Chinese  coast  has  made 
steady  progress  up  to  the  present  time,  when  all  the  principal 
places  requiring  to  be  lighted  hav§  be^n  furnished  with  sea-lights, 
some  of  them  of  the  first  order  and  constructed  upon  the  most 
recent  and  most  approve4  principles  of  European  science.  The 
system  of  dues,  however,  is  not  regulated  by  any  consideration  of 
the  use  which  the  shipping  may  have  made  of  the  lights,  but  all 
foreign  shipping,  from  whatever  direction  they  may  have  come, 
pay  the  same  tonnage  dues  each  time  a  ship  enters  a  given 
harbour ;  coasting  vessels,  on  th^  other  hand,  pay  them  only  once 
*  Lawrence's  Wheaton^  edition  of  1863,  p.  337,  note. 
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in  three  mdnths.  Japan,  on  the  other  hand,  has  adopted  the 
example  of  the  United  States  of  America,  and  makes  no  charge 
upon  foreign  vessels  for  lighting  the  intricate  navigation  of 
the  surrounding  seas.  The  foreign  powers  which  entered  into 
a  common  tariff  convention  with  Japan,  on  June  25,  1866, 
being  Great  Britain,  France,  the  United  States  of  America  and 
Holland,  introduced  into  the  convention  an  article  to  this 
effect : — 

"  Article  XI. — *  The  government  of  Japan  will  provide  all  the 
ports  open  to  foreign  trade  with  such  lights,  buoys  and 
beacons  as  may  be  necessary  to  render  secure  the  navi- 
gation of  the  approaches  to  the  said  ports.' 

"  In  pursuance  of  this  treaty  Japan  has  spent  upwards  of  half  a 
million  of  pounds  sterling  in  fitting  out  lighthouses  and  light- 
vessels  during  the  seven  years  ending  in  1875.  Her  lighthouse 
work  has  been  designed  by  Messrs.  D.  and  T.  Stevenson  on  the 
recommendation  of  the  English  Board  of  Trade,  and  it  has  been 
carried  into  execution  by  Mr.  Richard  Henry  Brunton  with  all 
the  improvements  devised  by  European  science.  An  unusual 
difficulty  has  had  to  be  grappled  with  in  Japan,  namely,  the 
frequency  of  volcanic  disturbances,  for  which  a  peculiar  con« 
trivance,  termed  an  aseismatic*  joint,  has  been  devised  to  admit  of 
a  certain  amount  of  horizontal  movement  taking  place  in  a 
light-tower  without  affecting  the  table  on  which  the  lighting 
apparatus  rests.  The  success  of  this  arrangement  remains  to  be 
proved,  for  in  the  only  case  of  an  earthquake  which  has  hitherto 
happened  at  Segami  (my  authority  is  Mr.  Brunton,  the  engineer, 
speaking  in  1876)  the  joint  upon  which  the  apparatus  was 
intended  to  work  was  not  in  proper  order,  and  the  earthquake 
disarranged  the  lighting  apparatus.  I  mention  this  fact  in 
illustration  of  the  great  care  which  the  Japanese  government  has 
taken  to  secure  the  efficiency  of  their  lighthouse  system* 

*  The  word  "  aseismatic  "  is  derived  from  the  Greek  negative  particle  a  and 
the  ftttbsCantive  siisma^  a  shaking. 
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^'  So  far  indeed  the  two  great  civilized  nations  of  the  far  East 
have  acceded  effectively  to  the  established  practice  of  the  nations 
of  the  Western  world,  as  regards  the  lighting  up  of  their  coasts  to 
passing  vessels.  There  are  other  countries,  however,  with  which 
Europe  has  been  brought  into  maritime  contact  under  a  system  of 
trade  which  has  grown  up  since  the  application  of  steam  to  ocean 
navigation,  which  are  not  able  to  light  up  their  coasts  on  a  scale 
commensurate  to  the  necessities  of  the  increased  commerce  of  the 
age,  fix)m  want  of  means  to  meet  the  expenditure,  and  there  are 
some  countries  in  which  no  civilized  government  exists  which  can 
be  called  upon  to  light  up  certain  portions  of  the  sea  which  form 
part  of  the  immediate  highway  frequented  by  the  great  steam 
vessels  which  carry  mails  and  passengers  between  Europe  and  the 
far  East  since  the  opening  of  the  Suez  CanaL  The  successful 
completion  of  that  great  work  has  revolutionized  the  course  of 
maritime  communication  with  the  East,  which  was  initiated  by  the 
enterprise  of  the  Portuguese  under  Vasco  da  Gama,  and  it  has  not 
merely  brought  China  and  Japan  nearer,  as  it  were,  to  Europe, 
but  it  has  rendered  the  east  coast  of  Africa,  which  was  almost  a 
terra  incognita  except  to  the  slave-dealer,  readily  accessible  to  the 
general  commerce  of  Europe.  This  result,  however,  would  not 
have  been  accomplished  with  the  rapid  success  which  has  attended 
it,  had  not  the  merchant  been  able  to  invoke  the  aid  of  the 
steamship,  while  the  steamship  has  to  thread  its  way  along 
channels  unknown  in  former  days  to  the  sailing  vessel,  and  at  the 
eastern  extremity  of  the  Gulf  of  Aden  has  frequently  to  contend 
with  the  south-west  monsoon,  against  which  no  sailing  vessel 
could  ever  hope  to  make  headway.  A  question  arises,  how  shall 
we  provide  for  the  safe  navigation  of  the  steamship  along  coasts 
and  amidst  islands  which  are  not  under  the  sovereignty  of  any 
civilized  power?  This  question  has  been  slightly  touched  upon 
in  an  article  in  the  Nautical  Magazine  for  April  1878.  'The 
canalization  of  the  Isthmus  of  Suez/  as  observed  in  that  article 
^has  led  to  a  great  revolution  in  the  course  of  trade  between 
Europe  and  the  trans-Isthmian  ports  of  Asia,  and  the  safe  naviga- 
tion of  the  Red  Sea  and  of  the  Gulf  of  Aden  has  become  a  matter 
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of  paramount  interest  to  the  commerce  of  Europe  with  Persia, 
India,  China  and  Japan,  seeing  that  upwards  of  three  millions  of 
gross  tonnage  passed  through  the  canal  in  1876.  This  commerce 
is  no  longer  a  monopoly  of  one  or  two  European  states,  but  it  is 
open  to  the  merchants  of  all  Europe  and  of  all  Asia.  But  what 
nation  shall  light  up  the  common  seaway  for  the  aid  of  mariners 
trading  with  the  East,  so  as  to  indicate  the  dangers  which  beset 
the  entrance  of  the  Gulf  of  Aden  ? '  For  instance,  a  light  would 
be  highly  desirable  on  Cape  Guardafui,  at  the  entrance  of  the 
Gulf  of  Aden,  and  another  light  on  Ras  Hafun,  which  is  a 
headland  a  little  to  the  south  of  the  ^trance  of  the  same 
gulf,  having  a  sheltered  bay  both  on  the  north  and  on  the 
south  side,  and  upon  which  numerous  steam-vessels  have  gone 
ashore,*  coming  firom  the  southward  with  the  intention  of  making 
a  course  to  Europe  by  the  Red  Sea  and  the  Suez  Canal.  These 
two  points,  however,  upon  which  it  would  be  desirable  to  exhibit 
lights  to  ships  approaching  from  the  eastward  or  the  southward, 
are  on  a  barbarous  coast,  whilst  the  north-east  monsoon  renders 
it  impracticable  to  maintain  a  lightship  at  any  moorings  off 
Cape  GuardafiiL  The  Somali  Arabs  are  in  fact  the  lords 
of  the  soil,  and  the  tribal  system  prevails  amongst  them, 
and  they  do  not  recognize  any  suzerain  power  with  which 
Europe  can  treat  on  the  subject  of  a   light-tower  on  Cape 


*  A  list,  with  which  I  have  been  fevoured  by  the  Committee  of  Lloyd's, 
shows  that  during  the  last  six  years  (1S73  to  1878)  as  many  as  seven  largf 
vessels  of  commerce,  amongst  which  were  five  steamships,  have  been  reported 
as  having  been  wrecked  at  Cape  Guardafui  and  Ras  Haiun  :— 

At  Cafe  Guardafui. 

Singapore  (st),  Hankow  to  London. 
Kwangchow  (st),  Liverpool  to  Hongkong. 
Cashmere  (st),  Zanzibar  to  Aden. 
Royal  Family f  Cardiff  to  Aden. 

At  Ras  Hafun. 

Tenasserim  (st.),  Rangoon  to  London. 
Meikong  (st),  Shanghai  to  Marseilles. 
Trihune,  Liverpool  to  Aden. 
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Guardafai,  where  in  fact  a  fort  would  have  to  be  built  and  a 
strong  garrison  of  soldiers  maintained  to  protect  the  tower  and 
the  light-keepers.  Ras  Hafun,  on  the  other  hand,  can  be  more 
easily  protected  from  attack,  and  the  tribes  of  the  immediate 
neighbourhood  are  more  friendly  to  Europeans ;  and,  if  we  look 
forward  to  the  opening  of  trade  with  the  eastern  coast  of  Africa, 
a  light  on  Ras  Hafun  will  be  invaluable  to  vessels  coming  from 
the  south-west,  whilst,  if  it  be  a  sufficiently  powerful  light,  it  will 
warn  vessels  coming  from  the  southward  and  eastward  that  they 
must  keep  a  more  northerly  course  to  open  the  Gulf  of  Aden 
clear  of  GuardafuL  At  present,  after  losing  sight  of  the  English 
light  in  the  Isle  of  Perim  or  of  the  English  light  at  Aden,  as  the 
case  may  be,  all  the  great  ocean  steamers  that  have  come  through 
the  Suez  Canal,  and  are  bound  to  some  port  of  the  far  East  have 
to  strike  across  the  dark  waters  of  the  Arabian  Sea,  where  they 
will  see  no  light*tower,  until  the  English  light  on  Cape  Comoiin 
or  the  English  lights  on  the  southern  end  of  Ceylon  come  in  sight ; 
yet  all  those  vessels  have  to  pass  either  to  the  north  or  the  south 
of  Minicoy,  a  small  island  of  the  Laccadive  group,  upon  which  one 
of  the  Peninsular  and  Oriental  steamers  has  suffered  shipwreck. 
But  what  nation  shall  place  a  light  upon  Minicoy  Island,  which  is 
invariably  passed,  according  to  the  season,  very  close  on  the  north 
or  south  side  by  every  vessel  which  is  bound  from  the  Red  Sea 
either  for  Ceylon,  the  Bay  of  Bengal,  the  Eastern  Archipelago,  or 
China  or  Japan,  not  to  mention  Australia?  And  what  nation 
shall  light  the  passage,  farther  eastward,  of  Torres  Straits  and  the 
Arafura  Sea,  which  are  dotted  with  dangers  and  are  traversed 
by  English,  French,  Dutch  and  German  vessels  ?  There  are  diffi- 
culties in  the  way  of  any  single  European  power  undertaking  the 
duty.  Such  an  enterprise  might  be  reasonably  viewed  with  some 
jealousy  by  the  other  powers,  whilst  no  one  power  has  such  a 
preponderating  interest  in  the  question  as  to  feel  called  upon  to 
undertake  the  expense  of  erecting  and  maintaining  the  requisite 
light-towers.  For  instance,  on  Minicoy  Island,  although  the  light 
need  not  be  of  the  highest  power,  the  tower  must  be  of  consider- 
able height  to  overtop  the  cocoa-nut  trees  which  are  cultivated  on 
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the  island*  It  remains  that  the  great  seaway  between  Europe 
and  the  far  East,  where  it  does  not  lie  within  the  territorial  waters 
of  any  European  power,  should  be  lighted  up  by  a  common 
concert  between  the  powers  whose  subjects  have  a  common 
interest  in  the  navigation.  There  need  be  no  difficulty  in  arriving 
at  an  international  concert  on  such  a  subject  A  precedent  has 
been  established  in  the  Cape  Spartel  Convention,  to  which  I  am 
about  to  allude,  and  to  which  the  attention  of  governments  may 
be  properly  invited,  as  furnishing  a  convenient  settlement  of  a 
question  at  first  sight  seemingly  surrounded  with  difficulties. 

**  To  those,  if  there  be  any  among  us,  whose  memory  can 
convey  them  back  to  the  insecurity  of  the  navigation  of  the 
Mediterranean  Sea  off  the  Barbary  coast  at  the  beginning  of  the 
present  century,  it  will  be  a  subject  of  pleasing  contrast  to  find 
that  the  Sultan  of  Morocco  and  Fez  has  welcomed  an  appeal  made 
to  him  by  the  European  powers  in  the  interest  of  humanity  with  a 
view  to  light  up  the  African  coast  at  the  entrance  of  the  Straits  of 
Gibraltar  to  passing  vessels.  A  treaty  was  signed  at  Tangiers  in 
1865,  and  ratified  in  1867,  under  which  the  Sultan  of  Morocco 
and  Fez  has  ordered  the  construction  at  his  own  expense  of  a 
lighthouse  at  Cape  Spartel  and  has  made  over  the  entire  direction 
and  administration  of  the  establishment  to  the  representatives  of 
the  contracting  powers.  His  Sheriffian  majesty  has  also  under- 
taken to  provide  a  military  guard  for  the  lighthouse  and  to 
protect  the  light-keepers.  The  contracting  parties  to  this 
convention  are  Great  Britain,  France,  Austria,  Belgium,  Spain,  the 
United  States  of  America,  Italy,  the  Netherlands,  Portugal  and 

*  The  island  of  Minicoy,  accoxding  to  Findlay*s  Directory,  "  Indian  Ocean  " 
(2nd  edition,  1873),  i'  considered  by  some  to  belong  to  the  Laccadive  group  of 
islands,  as  it  is  claimed  by  the  Bebee  of  Cananore,  as  the  sonthem  islands  of 
the  archipelago  are.  According  to  Fallerton,  it  is  dependent  on  one  of  the 
rajahs  of  the  Malabar  coast,  who  is  probably  the  same  with  the  Bebee  of 
Cananore,  as  Cananore  or  Kananur  is  near  Mount  Dilly,  on  the  Malabar 
coast  In  Petermann's  Mittkeilungen  (Vol.  18,  1872),  there  is  a  full  descrip- 
tion of  the  island  with  its  cocoa-nut  plantations,  by  Captain  J.  P.  Basevi, 
with  a  map,  which  exhibits  a  dangerous  reef  almost  co-extensive  with  the 
island  on  the  north-west.  The  Peninsular  and  Oriental  Company's  steamer 
Columbo  was  wrecked  upon  this  island  in  1862. 
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Sweden  on  the  one  part,  and  the  Sultan  of  Morocco  and  Fez  on  the 
other  part ;  and  the  German  Empire  has  recently  acceded  to  the 
convention  by  a  declaratory  act»  signed  at  Tangiers  in  1878.  '  The 
Sultan  of  Morocco  and  Fez  having  at  present  no  navy  eitiier  of 
war  or  of  commerce,  the  other  contracting  powers  have  agreed  to 
pay  the  expenses  necessary  for  the  maintenance  and  administnit 
tion  of  the  lighthouse  by  means  of  an  annual  contribution,  which 
shall  be  equal  in  amount,  for  each  of  them.*  It  is  further 
provided  that  the  delegation  to  them  of  the  administration  of  the 
lighthouse  shall  in  no  way  affect  the  rights  of  property  and  of 
sovereignty  of  the  Sultan,  whose  flag  alone  shall  be  hoisted  on 
the  tower  of  the  lighthouse.'  There  is  still  wanting  another 
lighthouse  on  the  ancient  Barbary  coast  of  the  Mediterranean,  to 
secure  the  safety  of  the  through  traffic  on  this  side  of  the  Sues 
Canal  A  light  is  wanted  on  the  islet  just  to  the  north  of  Galita 
Island,  off  the  coast  of  Tunis.  The  Sorelle  Rocks,  to  the  wester 
ward  of  the  island,  would  probably  be  the  best  situation,  as  they 
would  be  more  in  the  direct  track  of  vessels  bound  from  the 
Straits  of  Gibraltar  to  Port  Said ;  but  such  a  light  can  only  be 
established  and  maintained  by  an  international  concert  after  the 
precedent  of  the  Cape  Spartel  Convention.  There  is  good  reason 
to  believe  that  the  territorial  authority  is  favourable  to  the  erection 
of  such  a  light-tower,  if  the  maritime  powers  can  agree  amongst 
themselves  to  defray  the  expense  of  its  erection  and  its  main* 
tenance.  If  such  a  light  can  be  established,  the  Mediterranean 
highway  to  the  East  will  be  well  lighted  up.t 

**  On  the  other  hand,  the  Red  Sea  is  at  present  insufficiently 
lighted,  nor  can  it  be  reasonably  expected  that  the  Khedive  of 

*  The  annual  contribation  from  each  power  is  £60,  under  the  original 
agreement  between  the  ten  powers.  The  extra  contribution  of  £60  from  the 
German  Empire  will  be  applied  to  improvements. 

t  Since  the  above  passage  was  written,  I  have  been  informed  that  the 
French  and  Tunisian  governments  have  concluded  an  arrangement  for  the 
erection  by  those  governments  of  a  lighthouse  on  the  island  of  Galita.  A 
lighthouse  has  already  been  erected  at  Cape  Bon  by  the  Bey  of  Tunis,  to 
which  England  has  supplied  a  lantern  and  the  lighting  apparatus,  and  towards 
the  maintenance  of  which  certain  dues  are  charged  upon  all  vessels  entering 
the  Tunisian  )X)rts. 
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Egypt  should  light  it  up  adequately  to  secure  the  safety  of  vessels 
which  are  beyond  his  territorial  jurisdiction.  There  are  four 
lights  at  present  in  the  upper  part  of  the  Red  Sea  ;*  but,  after 
leaving  the  Daedalus  Shoal  light,  nothing  is  visible  until  the 
English  light  on  the  island  of  Perim,  at  the  southern  extremity  of 
the  Red  Sea,  comes  into  sight ;  yet,  after  quitting  the  parallel  of 
Jeddahf  the  shores  of  the  Red  Sea  are  fringed  with  reefs,  which 
run  out  some  distance  seawards  on  each  side,  leaving,  a  com* 
paratively  narrow  channel  southward  of  19^^  N.  Three,  or 
even  four,  lights  are  needed  for  the  safety  of  this  navigation^ 
but  they  must  be  maintained  by  all  commercial  nations  using 
this  route.  If  such  lights  can  be  established,  we  shall  have  got 
clear  of  common  dangers,  until  we  reach  the  North  Indian  Sea, 
where  the  monsoons  determine  the  normal  route  of  vessels.  I 
have  already  alluded  to  the  desirability  of  an  international  con- 
cert to  maintain  a  light-tower  on  Minicoy  Island  If  this  can  be 
aztanged,  England,  as  having  the  greatest  interest  in  the  question, 
may  lend  a  further  helping  hand  to  the  security  of  this  part  of  the 
common  highway  by  erecting  a  lighthouse  either  on  Abdul  Keri, 
an  outlying  island  westward  of  the  island  of  Socotra,  or  else  on 
the  east  end  of  Socotra  itself,  which  would  probably  be  the  most 
useful  position  for  a  light-tower,  seeing  that  steamers  arriving 
from  the  eastward  would  have  no  difficulty  in  taking  the  route 
north  of  Socotra^  leading  into  the  Gulf  of  Aden,  whilst  steamers 
leaving  the  Gulf  of  Aden  and  going  eastward  frequently  take 
that  route  as  a  matter  of  fact  and  then  make  their  course  to 
Minicoy  Island.!  England  is  probably  the  power  to  which  the 
other  maritime  nations  might  look  to  take  the  initiative  in  a  scheme 
for  constructing  and  maintaining  such  a  lighthouse  by  an  inter- 
national concert     Two  conditions,  however,  might  reasonably  be 

*  The  lanterns  and  lighting  apparatus  for  three  of  the  Red  Sea  lights  have 
been  supplied  by  England,  and  dues  are  collected  in  respect  of  UshruiTa, 
Dsedalos  and  other  lights.  A  scheme  for  supplying  further  lights  on  the  Red 
Sea  is  under  the  joint  consideration  of  the  French  and  British  governments. 

t  This  is  very  nearly  the  same  route  which  has  been  followed  by  sailing 
vessels  ever  since  the  discovery  of  the  monsoon  winds  by  Hippalus,  in  the  reign 
of  the  emperor  Claudius. 
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required  on  the  part  of  other  nations,  as  proper  to  be  inserted  in 
an  international  convention  for  such  purposes  :  (i)  that  England 
should  disclaim  all  intention  to  fortify  the  island  of  Minicoy, 
excepting  so  far  as  may  be  necessary  for  the  security  of  the  light- 
tower  and  the  safety  of  the  light-keepers  ;  (2)  that  the  con- 
tracting powers  should  engage  themselves,  each  so  far  as  it  is 
concerned,  to  respect  the  neutrality  of  the  island  and  of  the  light- 
house; and  for  both  these  provbions  we  have  precedents  in 
existing  international  arrangements. 

"  In  favour  of  the  first  provision  there  is  a  precedent  to  be  found 
in  an  arrangement  concluded  between  Great  Britain  and  the 
United  States  of  America  in  1850,  by  Mr.  Abbott  Lawrence  on 
the  part  of  the  United  States,  and  by  Lord  Palmerston  on  the 
part  of  Great  Britain,  when  Great  Britain  ceded  to  the  United 
States  a  portion  of  the  Horseshoe  Reef,  near  the  outlet  of  Lake 
Erie,  for  the  purpose  of  the  United  States  erecting  a  lighthouse 
for  the  advantage  of  all  vessels  navigating  the  lakes,  whilst  the 
government  of  the  United  States  undertook  to  erect  such  a  light- 
house and  to  maintain  a  light  thereon,  and  that  no  fortification 
should  be  erected  on  the  said  reef.  In  favour  of  the  second 
provision  a  precedent  is  at  hand  in  the  Cape  Spartel  Convention, 
already  cited,  in  the  third  article  of  which  the  signatory  powers 
engage  themselves,  '  each  so  far  as  it  is  concerned,  to  respect  the 
neutrality  of  the  lighthouse  and  to  continue  the  payment  of  the 
contributions  destined  for  its  maintenance  even  in  the  event 
(which  God  forbid)  of  hostilities  breaking  out,  either  between  them, 
or  between  any  one  of  them  and  the  kingdom  of  Morocco.' 

**  It  would  thus  appear  that  three  different  systems  of  public  law 
prevail  at  present  on  the  subject  of  lighting  the  highways  of  the 
sea: — 

"  I.  The  most  ancient  and  the  more  general  condition  is,  where 
such  lights  are  supported  by  duties  levied  upon  vessels  entering 
the  ports  of  the  state  within  whose  territory  and  by  whose  means 
the  lights  have  been  erected. 

"  2.  The  more  modem  and  somewhat  exceptional  case  is,  where 
such  lights  are  supported  by  the  state  itself  within  whose  territory 
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they  have  been  erected.  Such  is  the  condition  of  the  lights  on  the 
coasts  of  the  United  States  of  America,  of  Japan  and  of  the 
Bahama  group  of  islands,  where  there  are  ten  sea-lights  main- 
tained by  Great  Britain,  in  respect  of  which  no  dues  are  levied,  any 
more  than  for  the  light  on  Cape  Pembroke,  in  the  Falkland  Islands. 

''  3.  The  most  recent  and  most  exceptional  condition  is,  where 
such  lights  are  maintained  by  a  joint  contribution  from  the 
maritime  states,  the  territorial  power  being  unable  to  erect  or 
tp  maintain  the  necessary  light-towers  or  light-vessels,  and  no 
sufficient  number  of  vessels  entering  its  ports,  upon  which  any 
light-dues  can  be  levied. 

''  If  we  would  establish  an  uniformity  of  law  on  the  subject, 
the  Cape  Spartel  Convention  is  our  polar-star  to  steer  by.  There 
are  evidently  two  classes  of  lights,  which  come  under  different 
considerations  of  utility,  coast-lights  and  harbour-lights.  The 
former  are  for  the  benefit  of  all  passing  vessels  of  every 
nationality;  the  latter  are  of  service  to  a  limited  class,  such  as 
carry  on  trade  with  the  lighted  harbour.  Nothing  can  be  more 
reasonable  than  that  all  vessels  which  trade  with  any  given  port 
should  contribute  to  the  maintenance  of  the  lights  which  enable 
them  to  frequent  that  port  in  safety,  and  light-dues  in  respect  of 
such  lights  may  fairly  be  charged  among  other  port-dues  payable 
by  such  vessels.  But  coast-lights  are  of  benefit  to  all  vessels 
which  pass  along  the  sea,  the  dangers  of  which  are  made  known 
to  them  by  the  presence  of  those  lights ;  yet  for  the  most  part 
only  such  vessels  are  charged  with  a  payment  for  such  lights,  as 
enter  some  port  of  the  hospitable  nation  which  maintains  the 
coast-lights.  This  is  not  equitable;  neither  is  the  practice 
encouraging  to  nations  to  light  up  their  coasts  adequately  to  warn 
passing  vessels  of  its  dangers ;  and,  on  the  other  hand,  in  many 
cases  the  funds  that  might  be  raised  by  port-dues  will  not  suffice 
to  support  adequate  coast-lights,  unless  the  port-lights  are  so  high 
as  to  discourage  vessels  from  trading  with  the  ports  of  the  very 
nation  which  has  lighted  up  its  coasts  to  passing  vessels.  I  have 
already  alluded  to  the  redemption  of  the  Sound  dues  under  the 
provisions  of  an  European  treaty  by  which  the  nations  of  Europe 
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and  the  United  States  of  America  have  agreed  to  capitalize  those 
dues,  and  Denmark,  in  return  for  a  certain  capital  sum  paid  in 
certain  proportions  to  her  by  the  signatory  powers,  has  agreed  to 
light  up  the  sea-passages  between  the  North  Sea  and  the  Baltic 
without  any  charge  upon  foreign  vessels.  We  live  in  the  days  ot 
international  postage  conventions  and  of  international  telegraph 
conventions.  Why  should  we  not  hope  to  see  the  day  arrive 
when  international  lighthouses  shall  be  among  the  trophies  of 
peace,  which  the  civilization  of  Europe  shall  set  up  amidst  the 
islands  of  the  far  East  ?  I  have  confined  my  observations  on  the 
present  occasion  to  the  great  highway  of  commerce  connected 
with  the  Suez  Canal ;  but  I  might  have  led  you  southward,  on 
leaving  the  Gulf  of  Aden,  along  the  east  coast  of  Africa,  which  is 
unfortunately  a  shoal  water  coast,  as  we  approach  Zanzibar,  with  a 
strong  current  setting  to  the  westward,  increasing  in  intensity,  as 
we  draw  near  to  the  Mozambique  Channel ;  or,  if  we  pass  to  the 
eastward  of  Madagascar,  in  a  course  for  the  islands  of  Reunion 
and  of  Mauritius.  There  is  much  room  for  international  co- 
operation in  lighting  up  certain  portions  of  these  African  seas,  not 
so  much  in  the  interest  of  shipowners  and  merchants,  as  in  the 
interest  of  shipowners  and  passengers,  the  latter  being  of  the 
humblest  class,  the  Indian  coolie  labourers,  of  whom  some 
thousands  are  conveyed  every  year  from  ports  in  the  Indian  seas 
to  the  two  islands  above  mentioned,  which  contain  between  them 
a  population  of  600,000  coolies,  working  under  what  is  termed  the 
five-year  coolie  system,  and  whose  labour  contributes  to  supply 
Europe  with  some  of  the  necessaries  of  the  European  working- 
man's  life,  to  wit^  sugar  and  coffee.  For  instance,  a  light  is  much 
needed  on  the  south-west  end  of  Farquhar  Island,  to  the  north  ot 
Madagascar,  or  it  would  be  still  more  serviceable  on  the  outlying 
reef,  close  to  which  lies  the  route  in  the  south-west  monsoon  to 
Bombay  and  Karachi ;  but  we  are  in  the  present  day  only  on  the 
threshold  of  the  East  African  question.  I  have,  however,  ventured 
to  ask  you  to  cast  a  glance  over  the  East  African  seas ;  for  if  the 
civilization  of  Europe  is  to  penetrate  into  the  heart  of  Africa  from 
the  east,  the  first  great  step  will  be  to  secure  to  the  European 
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mariner  a  safe  approach  to  its  shores,  and  this  may  be  materially 
furthered  by  an  international  concert  to  light  up  the  dangerous 
portions  of  the  African  seaway," 

Mr.  H,  J.  Atkinson,  Chairman  of  the  Hull  Chamber  of 
Shipping,  begged  to  thank  Sir  Travers  Twiss  in  the  name  of  the 
shipping  interest  for  his  valuable  and  erudite  paper.  The  shipping 
trade  had  long  been  urging  that  the  cost  of  sea-lights  should  be 
charged  upon  the  national  consolidated  funds.     He  moved : 

"That  the  Conference  approves  highly  the  suggestion,  made 
by  Sir  Travers  Twiss,  of  international  co-operation  in  the 
erection  and  maintenance  of  coast-lights^  and  recommends 
to  the  members  of  the  Association  to  bring  the  subject  to 
the  attention  of  the  shipping  and  commercial  interests  of 
their  respective  countries,  with  a  view  to  those  interests 
obtaining  the  support  of  their  governments  for  the 
movement" 

The  Hon,  S.  R  Ruggles,  Delegate  of  the  New  York  Chamber 
of  Commerce — ^who,  in  seconding  the  resolution,  stated  that  on  the 
day  of  his  inauguration  as  president  of  the  United  States,  George 
Washington  wrote  to  the  man  in  charge  of  the  Sandy  Hook  light- 
house, then  the  only  one  in  the  States,  that  he  was  to  keep  his 
light  in — and  Admiral  J,  H.  Selwyn,  of  London,  likewise  bore 
testimony  to  the  desirability  of  the  conventions  advocated  by 
Sir  Travers  Twiss. 

Professor  J.  T.  Platt,  of  Yale  College,  U.S.,  having  also  spoken 
upon  the  subject — 

The  resolution  was  carried  unanimously. 

Bankruptcy, 

At  the  suggestion  of  the  chairman  it  was  determined  that  the  next 
subject  on  the  order  of  the  day,  that  of  bankruptcy,  should  be 
considered  in  committee  in  a  separate  room,  with  M.  Thi^odore 
Engels,  of  Antwerp,  as  chairman,  the  section,  upon  rising,  to  report 
to  the  Conference.     (See  p.  2^$,  post) 

u  2 
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Bi-metallic  Momy, 

The  Secretary  laid  upon  the  table  an  elaborate  disquisition  upon 
"  Monometallism,  Bi-metallism  and  International  Coinage,"  by 
Dr.  F,  A.  P.  Barnard,  President  of  Columbia  College,  U.S. 

The  following  paper  was  read  by  Mr.  Samuel  Smith,  late 
President  of  the  Liverpool  Chamber  of  Coriimerce : 

"  Among  the  various  questions  which  appertain  to  the  province 
of  international  law,  none  appear  to  me  of  greater  importance  than 
those  relating  to  money.  The  intercourse  of  nations  depends  as 
much  upon  sound  monetary  laws  as  upon  anything  else  within  the 
domain  of  legislation.  If  uniform  standards  of  weight  and  measure 
are  to  be  aimed  at,  much  more  are  uniform  standards  of  value.  If 
common  principles  of  commercial  law  are  to  be  sought  after,  much 
more  should  a  common  agreement  in  reference  to  the  medium  of 
exchange,  whereby  all  operations  of  trade  are  carried  on,  and  by 
which  all  international  balances  have  to  be  settled. 

"  Monetary  questions  have  hitherto  been  shirked,  in  consequence 
of  their  supposed  complexity.  The  science  of  money  is  the  least 
known  of  all  the  branches  of  political  economy,  and  so  many  crude 
theories  have  been  propounded  with  regard  to  the  currency  that 
practical  men  for  the  most  part  shun  the  question ;  yet  I  make 
bold  to  say  that  the  subject  we  venture  to  bring  before  this 
Conference  is  second  in  practical  importance  to  none.  Neither  is 
it  to  be  confounded  for  a  moment  with  those  crude  theories  to 
which  I  have  referred. 

"  The  principle  of  bi-metallism  has  now  been  accepted  by  a 
large  number  of  the  most  acute  intellects.  It  is  rapidly  making 
converts  in  all  parts  of  Europe  and  America,  and  the  time  seems  to 
be  not  far  distant  when  everywhere  out  of  England  it  will  command 
the  assent  of  the  best  monetary  authorities.  It  is  surely,  then, 
desirable  that  strong  efforts  should  be  made  to  enlighten  the 
British  public  on  the  merits  of  this  question,  so  that  the  ultimate 
decision,  when  it  is  taken,  may  be  with  full  knowledge  of  all  the 
facts  of  the  case. 

"  The  proposition  which  we  lay  before  the  Conference  is  briefly 
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this :  '  It  is  highly  desirable  that  both  gold  and  silver  should  be 
used  by  the  world  at  large  as  full  valued  money,  and  that,  to 
accomplish  this  end,  an  international  agreement  should  be  made 
to  coin  without  restriction  both  metals  alike  and  use  them  as  full 
legal  tender  at  a  fixed  ratio  to  each  other.' 

''  It  is  not  easy  to  keep  this  question  free  from  <a  crowd  of 
irrelevant  details,  with  which  it  is  encumbered,  in  public  discussion ; 
nor  is  it  easy  to  know  how  far  one  should  recapitulate  facts  well 
known  to  all  who  have  studied  the  question. 

"  Perhaps  I  shall  best  serve  the  purpose  of  this  assembly  by 
referring  as  briefly  as  possible  to  the  existing  state  of  monetary 
law  throughout  the  world,  with  a  glance  at  its  past  history,  and 
thus  preparing  the  way  for  the  consideration  of  its  future 
prospects. 

"  Gold  and  silver  from  the  earliest  times  have  constituted  the 
money  of  the  world ;  at  least,  in  all  countries  removed  by  one 
degree  from  primitive  barbarism.  Their  natural  qualities  eminently 
fit  them  for  that  purpose,  their  rarity,  their  comparative  steadiness  of 
value,  their  divisibility,  their  extraordinary  durability.  In  short  they 
have  all  the  chemical,  as  well  as  monetary,  qualities  that  fit  them  for 
this  use,  and  are  as  obviously  the  gift  of  Providence,  to  serve  the 
purpose  of  money,  as  coal  is  to  serve  for  fuel,  or  iron  for  human 
handicrafts.  The  universal  instinct  of  man  has  grasped  the  use  of 
the  precious  metals  firom  the  earliest  ages,  and  no  substitutes  have 
ever  been  found  which  are  in  the  least  degree  likely  to  supersede 
them. 

"  Up  to  the  present  century  silver  was  the  leading  metal  and 
discharged  the  principal  monetary  functions  over  most  of  the 
world ;  the  value  of  the  aggregate  of  silver  much  exceeded  that  of 
the  aggregate  of  gold;  in  many  countries  it  was  the  sole  standard 
of  value,  while  in  few  was  gold  the  sole  standard.  Monetary 
science  was  very  little  understood  even  in  last  century ;  but,  as 
commercial  intercourse  grew,  the  need  of  scientific  arrangements 
was  increasingly  felt,  and  attempts  were  made  to  adjust  the  relative 
values  of  the  metals  and  to  lay  down  sound  principles  of  coinage. 

^*  In  the  earlier  periods  of  the  world  the  coin  was  so  frequently 
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debased  by  unprincipled  governments,  aixd  the  intercourse  of 
nations  was  so  small,  that  there  is  little  to  be  learned  from 
studying  their  currency  laws,  and  the  starting-point  for  our  inquiry 
may  fittingly  be  taken  at  the  time  when  Sir  Isaac  Newton,  as 
Master  of  the  Mint,  presented  a  report  on  the  relative  value  of  the 
metals  and  recommended  a  bi-metallic  system,  based  upon  a  ratio 
of  15-21  of  silver  to  one  of  gold,  and  that  became  theoretically 
the  law  of  England  during  most  of  last  century;  but  as  the  silver 
coinage  was  very  much  dipt  and  worn,  gold  was  preferred  as  the 
medium  of  exchange,  though  it  remained  open  to  any  one,  by 
coining  silver  of  full  weight  at  the  Mint,  to  discharge  his  debts  in 
that  metal  at  the  ratio  fixed  in  the  beginning  of  the  century. 

"  Throughout  the  rest  of  Europe  silver  remained  the  chief 
medium  of  exchange,  and  the  ratio  between  the  metals  was 
remarkably  steady  during  last  century  at  about  15  of  silver  to  i 
of  gold. 

"  About  the  beginning  of  this  century  scientific  reasoning  was 
for  the  first  time  applied  in  good  earnest  to  monetary  questions. 
France,  which  has  always  been  distinguished  for  clear  thinking 
and  luminous  exposition  in  matters  of  finance,  decided,  in  1803, 
after  carefiil  examination,  in  favour  of  using  both  gold  and  silver 
as  full  legal  tender  at  the  ratio  of  15^  to  i  and  allowed  either 
metal  to  be  coined  without  restriction  at  her  mint  England,  on 
the  other  hand,  at  the  conclusion  of  her  great  war,  during  which 
she  had  suspended  specie  payments,  decided,  in  181 6,  upon 
resuming  in  gold  alone,  only  using  silver  as  a  token  or  inferior 
currency,  not  to  be  legal  tender  beyond  40J.  Had  she  been 
happy  enough  to  have  adopted  the  wise  system  of  France,  we 
should  not  this  day  have  been  investigating  the  causes  of  the 
divorce  that  has  taken  place  between  the  metals  and  trying  to 
apply  a  remedy. 

"In  182 1  the  English  law  came  into  effect,  and  Great  Britain 
since  then  has  been  a  gold  mono-metallic  country.  But  France 
persevered  in  her  bi-metallism,  and  it  answered  so  well,  and  her 
whole  financial  system  was  so  solid  and  trustworthy,  that  a  group 
of  states  joined  her  in  1865,  called  the  Latin  Union,  and  French 
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ideas  largely  spread  over  Europe.  The  other  great  powers, 
though  mainly  silver  using  countries,  practically  adopted  the 
French  ratio^  whenever  they  made  use  of  gold.  The  United 
States  were  also  in  theory  bi-metallic  all  this  century,  until  they 
resumed  specie  payments  a  year  or  two  ago  ;  their  ratio^  however, 
was  unwisely  fixed  at  i6  of  silver  to  i  of  gold,  and  the  necessary 
consequence  was  that  silver  left  America,  where  it  was  under- 
valued, and  went  to  France,  where  it  was  more  highly  valued. 
India,  on  the  other  hand,  which  had  within  this  century  gradually 
come  under  British  rule,  was  constituted  by  us  a  country  of  silver 
money,  and  gold  coins,  which  used  to  circulate  freely  under  the 
native  princes,  were  virtually  demonetized. 

"  Now  the  great  fact  to  which  I  wish  to  call  your  attention  is 
this.  The  French  ratio  of  15^  to  i  was  sufficient  of  itself  to  give 
practical  fixity  to  the  relative  value  of  the  metals  for  about  three- 
quarters  of  a  century,  that  is  to  say,  till  France  and  the  Latin 
Union  restricted  the  coinage  of  silver,  1873-4,  under  dread  of  the 
demonetized  metal  of  Germany. 

"The  exhaustive  discussions  that  have  taken  place  on  this 
question  have  comanced  me  that  all  the  attempts  of  our  opponents 
to  prove  that  this  fixity  of  relative  value  was  caused  by  the 
respective  yield  of  the  metals  from  the  mines  or  by  demand  for 
commercial  purposes  (that  is  to  say,  by  the  ordinary  action  of 
supply  and  demand)  are  utter  failures  and  do  not  touch  the  fringe 
of  the  subject.  They  remind  one  of  nothing  so  much  as  the 
hopeless  attempts  of  the  ancient  astronomers  to  explain  the  move- 
ments of  the  heavenly  bodies  on  the  theory  that  the  Earth  was  the 
centre  of  the  Universe. 

"  When  English  commercial  minds  for  the  first  time  approach 
the  consideration  of  this  subject,  they  are  sure  to  split  upon  the 
rock  of  what  I  may  call  Free  Trade  ideas — that  is  to  say,  they 
import  the  language  of  the  market  into  a  region  where  it  is 
meaningless  and  get  hopelessly  adrift  upon  false  analogies.  It  is 
like  a  naturalist  who  only  understands  the  laws  of  living  organisms 
attempting  by  means  of  them  to  unravel  the  science  of  chemistry ; 
or  the  chemist  who  only  understands  dead  matter  attempting  to 
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explain  the  phenomena  of  life.  Monetary  science  has  laws  of  its 
own,  quite  distinct  from  those  wliich  apply  to  the  common  opera- 
tions of  trade,  and  they  must  be  mastered  in  some  degree,  before 
any  intelligent  discussion  can  take  place. 

"  Now,  any  one  who  carefully  examines  the  respective  produc- 
tion of  gold  and  silver  during  this  century,  and  the  great  changes 
that  have  at  various  times  occurred  in  the  cost  of  producing  one 
metal  as  compared  with  another^  will  perceive  that  this  wonderful 
fixity  of  relative  value  must  have  arisen  from  some  all-powerful 
cause  quite  apart  from  what  is  vulgarly  called  *  supply  and 
demand  ;*  he  will  see  that  the  ratio  of  isi  to  i  existed  during  a 
long  period  when  silver  was  produced  to  three  or  four  times  the 
value  of  goldj  and  during  another  long  period  when  gold  was 
produced  to  three  or  four  times  the  value  of  silver.  It  was 
equally  unaflfected  by  the  great  increase  in  the  cost  of  producing 
silver  during  the  civil  wars  in  South  America,  which  closed  the 
richest  silver  mines,  and  the  extraordinary  decrease  in  the  cost  of 
producing  gold,  when  the  rich  mines  of  Australia  and  California 
were  first  discovered.  It  was  equally  unaffected  by  the  entire 
cessation  of  the  great  Eastern  demand  for  silver,  which  happened 
once  or  twice  in  the  earlier  part  of  the  century,  and  by  the 
extraordinary  demand  which  set  in  during  the  time  of  the  Cotton 
Famine.  Neither  was  it  affected  by  the  vast  displacements  of 
specie  that  occurred  in  many  countries,  such  as  the  United  States  of 
America,  Italy,  Austria  &c,  caused  by  war  or  national  bankruptcy, 
when  inconvertible  paper  expelled  metallic  money.  It  may  be 
asserted,  in  brief,  that  evety  possible  convulsion  occurred  in  the 
monetary  world  during  the  first  three-quarters  of  this  century,  and 
yet  the  tie  between  gold  and  silver  was  not  broken.  So  long  as 
the  French  mint  was  open  to  coin  either  of  them  to  an  unlimited 
extent  and  as  full  legal  tender,  it  mattered  not  whether  the  yield 
of  gold  was  two  millions  a  year  or  thirty  milUons ;  whether  that  of 
silver  was  six  or  sixteen  millions;  whether  the  miners  in 
Australia  were  extracting  gold  at  a  cost  of  ^^i  per  ounce,  or  in 
Nevada  were  producing  silver  at  i  j.  dd,  per  ounce  \  the  relation 
between  the  metals  was  practically  fixed  and  sUble  at  15*  to  i, 


(     479     ) 

with  small  variations  in  the  London  market  very  rarely  exceeding 
iSf  to  I  on  one  side  or  15^  to  i  on  the  other,  and  these  small 
oscillations  were  traceable  to  causes  that  can  easily  be  explained. 

"  Now  those  who  ignore  the  equilibrating  effect  of  the  French 
ratio  ought  to  be  able  to  explain  why,  when  silver  was  produced 
three  times  as  plentifully  as  gold,  it  did  not  fall  heavily  in  relative 
value ;  why,  when  gold  was  produced  three  times  as  plentifully  as 
silver,  it  did  not  fall  correspondingly ;  why,  when  a  prodigious 
demand  existed  for  silver  for  the  East,  it  did  not  sensibly  raise 
the  value  of  that  metal ;  why,  when  that  demand  was  extinct,  it 
did  not  &11  in  value,  and  so  forth.  If  those  theories  which 
attribute  all  fluctuations  in  value  to  pure  commercial  laws,  such  as 
those  which  regulate  the  value  of  cotton  and  calico,  were  true,  we 
should  then  see  forty  ounces  of  silver  at  one  time  exchanging  for 
one  ounce  of  gold,  and  four  of  silver  for  one  of  gold  at  another 
time.  The  two  metals  would  have  varied  far  more  than  copper 
and  tin,  or  lead  and  iron;  for  the  fluctuations  in  their  relative 
yield  have  been  unexampled. 

"  Our  opponents,  however,  will  reply  that  another  natural  law 
interposes  to  prevent  these  excessive  fluctuations  of  value,  and 
that  is  their  extraordinary  durability.  Most  of  the  silver  and 
gold  produced  since  the  time  of  Abraham  must  be  in  existence 
somewhere;  consequently  any  great  fluctuations  in  annual  yield 
affect  but  little  the  value  of  this  great  mass.  I  readily  grant  this 
is  true,  but  it  does  not  invalidate  the  argument  I  have  adduced,  it 
only  modifies  it  Even  the  whole  stock  of  each  metal  has 
undergone  great  changes  during  this  century.  Speaking  roughly, 
the  quantity  of  silver  money  in  the  world  in  1848  was  estimated 
at  600  millions  sterling,  against  400  millions  of  gold,  while  in 
1870  the  proportion  had  altered  to  650  millions  of  silver  against 
750  millions  of  gold,  that  is,  the  one  metal  had  increased  nearly  90 
per  cent,  in  quantity,  against  10  per  cent  in  the  other.  These 
changes  were  the  result  of  the  discoveries  of  the  Californian  and 
Australian  mines,  which  were  most  fertile  from  1850  to  1870, 
when  silver  was  sparingly  produced,  yet  the  relative  value  of  the 
metals  remained  practically  unchanged.     The  simple  explanation 
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is,  that  the  bi-metallic  system  of  France  and  the  Latin  Union 
enabled  the  greater  part  of  the  gold  to  be  coined  and,  if  need  be, 
exchanged  for  silver  at  the  old  ratia^  so  that  sellers  of  gold  who 
wished  to  buy  silver  would  not,  anywhere  in  the  world,  give  one 
ounce  of  gold  for  13  or  14  of  silver,  when  by  sending  it  to  France 
they  could  get  15  J. 

"  It  may  be  safely  predicted  that,  had  France  and  the  Latin 
"Union  refused  to  coin  gold  after  1850,  as  they  refused  to  coin 
silver  after  1872,  we  should  have  seen  the  same  phenomenon  on 
a  greater  scale  than  we  have  witnessed  of  late  years,  only  gold 
would  have  been  the  depreciated  metal  and  silver  the  enhanced 
one,  and  we  should  have  been  listening  to  the  same  arguments  we 
are  familiar  with  now,  viz.,  that  gold  was  falling  in  obedience  to 
great  natural  laws,  and  that  silver  was  rising,  that  it  was  vain  to 
complain  of  those  laws  which  were  inexorable,  and  that  no  human 
legislation  could  withstand  them.  Our  economists  would  have 
pointed  to  the  mines  of  Australia  aud  California,  and  said : 
*  Who  can  resist  this  torrent  of  thirty  millions  a  year  of  gold ;  is  it 
likely  that  silver,  which  only  gives  eight  millions  a  year,  will 
remain  at  the  same  ratio  to  gold  as  in  the  old  times,  when  the 
yield  of  the  two  metals  was  nearly  the  same?  Silver  must 
inevitably  rise  and  gold  fall  All  our  text-books  of  political 
economy  say  so,  all  our  authorities  prove  this  to  demonstration.' 
But,  unfortunately  for  our  opponents,  none  of  these  events 
happened.  France  had  the  courage  to  stick  to  her  system,  the 
large  addition  of  gold  took  place  and  was  diffused  gradually 
through  the  world  without  breaking  the  tie  that  bound  it  to  silver; 
the  gold  using  countries  and  the  silver  using  countries  found  no 
inconvenience  arising  from  a  change  in  the  relative  value  of  the 
metals ;  debts  that  had  been  contracted  in  silver  countries,  payable  to 
gold  countries,  were  defrayed  at  practically  the  same  rate  of  exchange 
they  were  contracted  at ;  there  was  no  dislocation  of  commerce, 
such  as  has  occurred  of  late  years,  no  fraud  on  creditors  by  paying 
what  was  practically  i6j.  in  the  pound  on  the  one  side,  or,  it  may 
be,  obtaining  24J.  in  the  pound  on  the  other.  This  fixity  in  value 
was  an  inconceivable  gain  to  the  commerce  of  the  world,  because 
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it  enabled  the  countries  that  had  spare  capital  to  lend  it  to  those 
that  had  not,  without  the  fear  of  a  partial  repudiation  of  debts 
from  a  change  in  the  standard  of  value.  But  for  this  fixity,  the 
Indian  railway  system  could  hardly  have  been  made,  nor  a  vast 
number  of  reproductive  works  carried  out  in  Europe  and  America. 
The  beneficial  flow  of  capital  firom  countries  having  a  gold  to 
countries  having  a  silver  currency  went  on  undisturbed  from  1850 
to  1870,  as  it  did  from  1800  to  1850.  Capitalists  in  this  country 
never  inquired  why  this  fixity  of  value  existed  It  had  existed 
substantially  for  nearly  two  centuries,  and  it  was  supposed  to  be 
an  ordinance  of  nature.  No  one  in  those  days  understood  that  it 
was  the  result  of  the  French  bi-metallic  system.  As  I  have 
observed  elsewhere,  we  were  like  a  man  who  never  had  suffered 
firom  dyspepsia  and  hardly  knew  he  had  a  stomach,  and  who  first 
acquired  a  knowledge  of  that  organ  firom  a  severe  fit  of  indigestion. 
The  British  public  took  for  granted  that  gold  and  silver  must 
somehow  be  worth  intrinsically  as  i  to  15  i^,  in  other  words  that 
silver  naturally  fetched  about  sx.  an  ounce,  and  it  is  only  the 
experience  of  the  last  few  years  that  has  disabused  them  of  this 
notion. 

"  We  think  we  have  now  reached  the  point  at  which  we  may 
formulate  the  followmg  conclusions. 

"  In  spite  of  enormous  changes  in  the  relative  production  of  the 
precious  metals  and  in  the  commercial  demand  for  them,  France 
succeeded  by  her  bi-metallic  system  in  preserving  a  practical 
equilibrium  between  them  for  seventy  years,  and  to  a  less  extent 
the  same  result  was  reached  during  the  previous  century  by  more 
imperfect  machinery.  And,  further,  the  painful  dislocation  which 
has  taken  place  in  the  last  few  years  is  in  no  sense  the  result  of 
ordinary  commercial  laws,  but  purely  caused  by  changes  in 
monetary  legislation,  and  more  especially  by  the  closing  of  the 
mints  of  France  and  the  Latin  Union  to  the  fi-ee  coinage  of  silver 
since  1872. 

«  We  go  so  far  as  to  assert  that,  had  the  bi-metallic  countries  of 
Europe  ventured  to  face  the  consequences  of  German  demone- 
tization, the  thirty  or  forty  millions  of  silver  thus  thrown  on  the 
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market  would  have  disappeared  as  easily  as  the  five  hundred  or 
six  hundred  millions  of  gold  produced  between  1850  and  1870. 
It  was  not  merely  the  fear  of  the  German  silver  that  caused  the 
change  of  policy  by  France,  there  was  political  rivalry  as  well, 
and  there  was  the  antecedent  diffusion  of  gold  mono-metallic 
doctrine  by  Chevalier  and  his  followers,  both  in  France  and 
Germany,  urged  on  by  a  school  of  doctrinaires  in  this  country, 
who  imagined  that  it  would  be  for  the  good  of  the  world  to  have 
a  smgle  gold  standard  universally  adopted.  No  one  had  the 
foresight  to  perceive  the  evil  that  would  follow  from  attempting  to 
expel  one  of  the  two  factors  of  which  money  wa's  composed. 
The  scientific  theorists  were  all  on  the  side  of  gold,  and  there  was 
a  widely  diffused  opinion  on  the  Continent  that  the  prosperity  of 
England  was  in  some  way  due  to  her  single  gold  standard. 
Nations,  like  individuals,  follow  leaders,  and  as  England,  the  chief 
commercial  country,  had  given  a  factitious  honour  to  gold,  her 
neighbours  and  rivals  only  waited  for  a  chance  to  imitate  her. 
The  French  indemnity  gave  Germany  that  chance,  and,  had  the 
war  gone  the  other  way,  France  would  most  likely  have  done  what 
Germany  did  ;  but  as  that  was  impossible,  the  next  best  thing  was 
to  thwart  Germany  by  refusing  to  coin  her  silver,  and  so 
compelling  her  to  sell  at  a  heavy  loss.  There  is  no  doubt  that 
nations  can,  to  a  wonderful  extent,  injure  each  other  by  bad 
monetary  laws,  and,  as  the  whole  world  is  smarting  under  the 
effect  of  this  at  present  and  is  at  last  awake  to  the  evils  of 
divorcing  gold  from  silver,  the  time  seems  opportune  to  attempt 
an  alliance  between  the  metals  on  a  broader  and  sounder  basis 
than  has  ever  existed  before. 

"  Now  the  scheme  which  we  lay  before  you  is  this :  that  the 
leading  monetary  powers,  which  are  four,  viz.,  the  British 
Empire  (including  India  and  the  Colonies),  France,  the  United 
States  and  Germany,  should  come  to  an  agreement  to  coin  both 
gold  and  silver,  without  restriction,  at  a  fixed  ratio,  and  make 
them,  severally  or  jointly,  full  legal  tender  for  all  debts.  These 
four  powers  comprise  all  the  important  specie  paying  countries  in 
the  world ;  they  probably  hold  among  them  three-fourths  of  ail  the 
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gold  and  silver  in  the  world,  and  they  own  all  the  principal  mines. 
It  can  be  shown  by  a  mathematical  demonstration  that  the  ratio 
adopted  by  them  must  rule  everywhere  else  throughout  the  world. 
It  is  a  perfect  delusion  to  suppose  that  eithfer  metal  could  be 
cheap  or  dear  under  such  an  arrangement,  and  that  the  under- 
valued metal  would  leave  this  monetary  union  of  powers  and 
seek  some  undiscovered  region  where  it  was  more  highly  prized. 

"  The  rest  of  the  world  is  nearly  all  composed  of  poor  countries 
that  are  debtors  to  the  rich  ones  which  form  our  suggested  union. 
They  have  no  power  of  taking  specie  to  any  extent,  and  the  little 
they  require  can  be  easily  furnished  from  the  annual  produce  of 
the  mines.  Probably  China  is  the  only  country  outside  this  union 
that  absorbs  any  quantity  of  specie^  and  she  takes  silver  perhaps  to 
the  extent  of  one-third  or  one-fourth  the  annual  produce  of  the 
mines.  India,  which  is  the  largest  absorbent  of  silver,  would, 
under  our  proposed  arrangement,  take  either  metal,  according  to 
the  taste  of  the  people  and  according  to  the  convenience  of 
merchants. 

"The  exchange  between  London  and  Calcutta  would,  under 
this  system,  be  as  steady  as  the  exchange  between  London  and 
Melbourne  now  is,  and  those  harassing  fluctuations  would  be  put 
an  end  to.  The  world  would  then  have,  virtually,  identical 
money,  and  capital  could  flow  from  the  bi-metallic  countries  to 
the  poorer  silver  using  countries  without  fear  of  virtual  repudiation 
at  some  future  date.  Banks  and  merchants  could  give  credits  and 
push  commerce  with  safety,  knowing  that  the  money  in  which 
they  would  be  repaid  had  a  fixed  relationship  to  what  they  used 
at  home.  Those  slight  oscillations  in  the  value  of  silver, 
measured  by  gold,  which  existed  till  1872,  could  not  exist  now, 
for  they  were  rendered  possible  only  by  the  limited  area  of  French 
bi-metallism  and  the  excessive  strain  to  which  it  was  subjected  by 
the  mono-metallic  countries  round  about,  and  chiefly  by  England, 
which  at  one  time  needed  vast  amounts  of  silver  to  send  to  the 
East,  at  other  times  needed  no  silver,  but  took  large  amounts  of 
gold.  Very  much  is  made  by  our  opponents  of  the  fact  that 
French  bi-metallism  did    not  produce  absolute  fixity  of  ratio 
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between  the  metals  in  the  London  market,  and  that  slight  pre- 
miums had  sometimes  to  be  paid  on  silver.  These  trifling 
variations,  it  may  be  observed,  were  spread  slowly  over  many 
years  and  resulted  from  France  standing  nearly  alone ;  but  now 
we  often  see  as  violent  changes  in  a  week  as  then  happened  in  a 
year,  and  probably  the  fluctuations  in  each  one  year  since  1872 
have  been  nearly  as  numerous  and  as  great  as  in  the  whole 
seventy  years  preceding,  and,  if  we  mistake  not,  will  continue  on 
the  same  scale  in  the  future,  till  some  plan  akin  to  ours  is 
adopted. 

"  The  chief  objections  urged  to  our  scheme  are  three- 
fold:— 

"  I.  That  silver  is  not  so  suitable  as  gold  for  the  commerce  of 

rich  nations. 
"  2.  That  future  discoveries  may  be  made  of  either  gold  or  sOver 

mines  so  rich  as  to  upset  the  ratio  agreed  upon. 
**  3.  That  we  are  debasing  the  currency. 

"As  to  the  first  objection,  we  would  reply  that  it  would  be 
perfectly  valid,  if  pa)mients  could  only  be  made  in  solid  metal ;  if 
waggon-loads  of  silver  had  to  be  carried  about,  no  doubt  the 
inconvenience  would  be  excessive,  and  this  difliculty  would  have 
prevented  any  scientific  scheme  of  bi-metallism  being  adopted  in 
the  rude  ages,  before  banking  facilities  were  known,  but  in  all 
civilized  countries  now  the  transfer  of  coin  has  almost  ceased  for 
large  payments,  and  the  London  Clearing  House,  which  settles 
nearly  100  millions  sterling  weekly  with  a  mere  handful  of  coin, 
is  a  sample,  more  or  less,  of  the  business  of  all  civilized  countries. 
Metallic  money  is,  in  fact,  only  wanted  as  a  reserve  in  the  coffers 
of  banks,  to  secure  the  convertible  paper  issued  on  the  strength  of 
it,  and  the  only  effect  of  our  scheme,  so  far  as  England  is 
concerned,  would  be  that  the  Bank  of  England  would  hold  silver 
as  well  as  gold,  and  issue  notes  thereon ;  the  pound  sterling  would 
in  future  represent  a  fixed  weight  of  either  gold  or  silver  instead 
of  a  fixed  weight  of  gold  alone ;  it  would  resemble  the  franc  in 
France,  which  represents  a  certain  weight  of  gold  or  15  J  times 
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its  weight  of  silver.  It  could  easily  be  provided  that  tenders  of 
silver  as  between  man  and  man  should  be  limited  to  small  sums, 
and,  indeed,  it  might  be  desirable  to  apply  the  same  limitation 
to  gold,  for  tenders  of  looo  or  2000  sovereigns  are  by  no  means 
convenient  payments  to  the  receiver.  The  Bank  of  England,  or 
the  other  issuing  banks,  should,  however,  be  bound  to  pay  all 
their  notes  in  specie  when  required,  and  the  spme  might  either 
be  alternative  gold  and  silver,  as  is  the  case  with  the  Bank  of 
France  at  present,  or  a  joint  tender  of  both  metals. 

"  These  questions  are  merely  matters  of  detail  which  monetary 
experts  can  settle  and  only  require  to  be  glanced  at  in  a  brief 
paper  like  this. 

"The  second  objection  is — that  future  discoveries  may  be 
made  of  either  gold  or  silver  mines  so  rich  as  to  upset  any  ratio 
of  value  that  may  be  agreed  upon. 

"We  reply  that  there  is  no  likelihood  of  any  discoveries 
being  made  more  rich  than  those  of  Australia  and  California, 
which  suddenly  increased  the  yield  of  gold  four  or  fivefold,  and 
yet  did  not  disturb  the  ratio  fixed  by  the  French  bi-metalUc 
system.  This  present  century  has  witnessed  the  widest  diver- 
gences in  the  yield  of  the  metals  probably  known  in  the  history  of 
the  world.  According  to  Ernest  Seyd,  the  most  careful  statist  in 
this  country,  the  weight  of  either  metal  produced  was  50  of  silver 
to  I  of  gold  at  the  beginning  of  this  century,  while  in  1850  to 
i860  it  was  4j  of  silver  to  i  of  gold ;  yet  the  ratio  of  15^  to  i 
held  good  during  both  of  these  periods.  We  have  no  expectation 
that  the  system  will  be  exposed  to  a  greater  strain  in  the  future — 
it  is  very  unlikely  it  will  be  exposed  to  an  equal  strain.  Provi- 
dence seems  to  have  so  ordered  it  that  discoveries  of  gold  and 
silver  are  made  alternately,  so  that  the  metals  are  complementary 
and  make  between  them  a  more  stable  medium  than  either  of 
them  separately.  If  silver  were  universally  demonetized,  gold 
would  fluctuate  far  more  in  buying  power  than  the  two  metals  do 
jointly;  indeed,  if  one  metal  alone  were  to  be  selected,  silver 
would  be  the  more  suitable,  as  its  yield  has  varied  much  less  than 
that  of  gold  in  past  ages.     We  think  it  better,  however,  to  follow 
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the  indications  traced  out  by  nature  and  accept  both  metals,  as 
mankind  has  always  done  since  the  world  began,  with  that 
universal  instinct  which  is  usually  surest  and  safest. 

"We  believe  that  the  difficulty  which  men  feel  about  fixing  a 
ratio  between  the  metals  arises  mainly  from  not  perceiving  that 
monetary  law  is  a  necessary  factor  in  determining  the  value  of 
either  metal.  Gold  and  silver  derive  their  value  mainly  from  their 
use  as  money ;  probably  five-sixths  of  the  annual  produce  of  the 
mines  are  employed  for  that  purpose,  and  they  cannot  be  used  for 
money  where  legislation  forbids  it  If  all  the  world  passed  such 
laws  as  England  and  Germany  have  done,  silver  would  be  almost 
valueless.  At  least  five  hundred  millions  sterling  of  that  metal, 
now  circulating  as  full  legal  tender,  would  be  expelled,  and,  as  not 
a  hundredth  part  of  it  would  be^wanted  for  plate  or  ornaments,  it 
would  have  to  be  degraded  to  some  mechanical  use,  where  it 
would  compete  with  iron  and  steel  and  be  sold  by  the  ton  instead 
of  the  ounce.  The  same  would  happen  in  a  less  degree  to  gold. 
We  say  in  a  less  degree,  because,  the  quantity  being  small  and  the 
metal  having  great  natural  beauty,  it  would  be  capable  of  being 
used  in  the  arts,  though  at  a  much  lower  value  than  it  now  holds. 
It  is  safe,  however,  to  predict  that  the  universal  demonetization  of 
gold  would  lower  its  value  by  one-half,  more  probably  by  three- 
quarters,  reducing  it  to  one  quarter  of  what  it  is  worth  now. 
These,  of  course,  are  only  theories,  but  are  fitted  to  bring  out 
clearly  the  essential  part  that  human  law  plays  in  respect  to  the 
value  of  the  metals,  whereas  all  other  commodities  derive  their 
value  from  a  natural  demand  apart  from  law.  Money  may  be  said 
to  be  in  a  certain  sense  the  creation  of  law,  though  it  is  equally 
true  that  all  wise  laws  will  conform  to  the  outlines  traced  by 
nature  and  avoid,  as  far  as  possible,  the  appearance  of  mere 
caprice.  Hence,  though  we  believe  it  is  possible  for  the  leading 
monetary  powers  to  adopt  almost  any  ratio  they  like,  and  make  it 
the  law  of  the  world,  yet  it  is  manifestly  wiser  to  be  governed  by 
the  history  of  the  past,  and  no  ratio  can  be  adopted  that  seems 
more  just  to  all  interests  than  the  French  15^.  It  comes  very 
close  to  what  has  been  the  ratio  for  two  centuries,  and  inter- 
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national  trade  is  almost  the  creation  of  the  last  two  centuries,  and 
nearly  all  the  national  debts,  now  estimated  at  4000  millions 
sterling,  have  been  contracted  during  that  period,  some  of  them 
being  in  countries  having  silver  for  their  money,  some  in  countries 
having  gold.  Much  of  the  debts  of  silver  countries  was  borrowed 
from  the  gold  countries,  and  payment  accepted  in  silver  because  it 
was  believed  to  be  equivalent  to  a  fixed  weight  of  gold.  In  the 
same  way  a  vast  amount  of  loans  and  mortgages  were  entered 
into,  based  on  the  same  supposed  fixity ;  and  surely  it  is  most  just 
to  the  holders  of  those  bonds,  both  national  and  private,  to  fix  the 
basis  of  pajrment  at  the  same  figure  it  was  entered  into.  Nothing 
has  occurred  in  the  last  six  years  to  make  it  unjust  or  inexpedient 
to  resort  to  the  practice  of  the  past  two  hundred  years,  or,  more 
particularly,  to  the  excellent  scientific  arrangement  of  the  first 
seventy  years  of  tlus  century,  when  probably  nine-tenths  of  these 
international  engagements'  were  entered  into.  There  is  nothing 
alarming  in  the  present  yield  of  silver,  it  is  steadily  falling  off  and 
is  now  probably  less  than  14  millions  annually,  against  18  or  19 
millions  of  gold ;  and  what  is  this  when  compared  with  a  yield  of 
30  millions  of  gold  against  8  or  10  of  silver,  which  we  had  for 
many  years  without  it  being  necessary  to  change  the  ratio  of  the 
metals  in  favour  of  a  higher  valuation  of  silver?  Besides,  the 
total  stock  of  metallic  money  in  the  world  at  the  present  time  is 
supposed  to  be  about  800  millions  of  gold,  against  700  millions  of 
silver,  calculated  at  i  to  15^.  They  are  more  nearly  balanced 
than  in  the  early  part  of  this  century,  when  gold  was  put  at  400 
millions  against  600  millions  of  silver.  In  whatever  way  we  look 
at  this  matter,  justice,  prescription  and  common  sense  unite  in 
recommending  the  ratio  that  has  so  long  and  so  beneficially 
prevailed  These  considerations  make  it  easy  to  answer  the  third 
objection,  that  *  we  are  debasing  the  currency.' 

"Our  opponents  urge  that  objection  on  the  ground  that,  as 
silver  now  exchanges  against  gold  at  the  ratio  of,  say,  18  or  19 
to  I,  we  would  by  force  of  law  make  it  exchange  at  15^  to  i,  thus 
artificially  raising  silver  and  correspondingly  lowering  gold.  The 
argument  is  very  specious  at  first  sight  and  would  have  force  in  it 
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if  the  fall  of  silver  had  arisen  from  natural  causes ;  but,  as  we  have 
already  shewn,  human  legislation  alone  has  caused  the  fall,  and, 
therefore,  human  legislation  can  and  ought  to  imdo  the  mischief. 
No  one  who  has  studied  the  subject  can  doubt  that,  if  Germany 
and  France  had  preserved  the  system  they  had  in  force  up  till 
1872,  we  should  never  have  heard  of  the  fall  in  the  value  of  silver. 
We  should  have  heard  nothing  of  the  Nevada  mines,  at  least  so  far 
as  the  price  of  the  metal  was  concerned.  Gold  and  silver  would 
have  remained  practically  a  unit,  so  far  as  purchasing  power  went, 
and  it  would  have  been  a  matter  of  indifference,  whether  the  one 
metal  or  the  other  was  yielded  more  plentifully,  seeing  that  the 
value  of  the  metallic  medium  depended  on  the  joint  supply  of 
both  metals,  and  not  of  either  singly.  Surely  it  cannot  be  wrong 
for  legislation  to  restore  that  harmony  which  legislation  foolishly 
disturbed ;  surely  it  is  no  fraud  to  place  debtors  and  creditors  in 
the  same  relation  to  each  other  as  they  held  till  1872.  The  real 
injustice  has  all  been  committed  in  the  last  six  years.  Since  that 
date  every  man  who  had  a  fixed  income  payable  in  gold  has  had  it 
artificially  enhanced  from  causes  that  he  could  never  have  cal- 
culated on.  Every  man  who  had  a  fixed  income  payable  in  silver 
has  had  it  diminished  from  causes  he  could  never  have  calculated 
on.  Surely  the  holders  of  fixed  incomes  in  gold  will  not  be  so 
unjust  as  to  persist  in  claiming  more  than  their  due,  in  order  that 
holders  of  sUver  incomes  may  get  less.  No  durable  international 
arrangement  could  ever  be  made  in  order  to  benefit  one  class  at 
the  expense  of  another ;  there  must  be  an  honest  desire  to  give  all 
their  due  and  to  buUd  upon  principles  of  undoubted  equity,  other- 
wise the  edifice  is  sure  to  tumble  down. 

'*  But,  English  objectors  will  add,  why  should  the  English  pound 
sterling  be  debased  or  lowered  in  purchasing  power  because 
Germany  and  France  have  made  changes  in  their  currency  laws  ? 
We  reply  that  the  effect  of  those  laws  was  artificially  to  enhance 
the  value  of  the  pound  sterling,  and  we  ask  you  to  consent  to  its 
being  placed  where  it  stood  before,  because  in  no  other  way  can 
a  reform  be  carried  out  which  is  of  incalculable  value  to  the  world 
at  large. 
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*'  But  some  superficial  observers  may  say :   *  The  pound  sterling 
has  never  been  changed  since  specie  payments  were  resumed  in 
182 1 ;  the  silver  legislation  on  the  Continent  cannot  have  affected 
it,  for  it  has  always  represented  a  fixed  weight  of  pure  gold  (say 
113  grains)  firom  that  day  to  this.'    We  reply,  the  English  pound 
sterling  was  as  much  affected  by  the  value  of  silver  up  to  1872  as 
if  England  had  been  bi-metallic.     The  gold  of  England  felt  the 
competition  of  the  silver  of  the  Continent  just  as  keenly  as  if 
silver  had  circulated  equally  with  gold  in  this  country.    The 
exchangeable  value  of  the  metals  in  Paris  was  practically  the 
exchangeable  value  in  London,  in  Calcutta,  in  New  York,  every- 
where.    The  more  silver  France  coined,  the  less  gold  she  needed, 
and  the  more  gold  was  available  for  England  and  other  countries. 
The  arteries  of  circulation  in  France  carried  a  certain  amount  of 
metallic  money;  when  most  of  that  was  silver,  more  gold  was 
available  for  other  countries ;  when  little  of  that  was  silver,  more 
gold  was  needed  for  France,  and  less  was  available  for  the  rest  of 
the  world    The  buying  power  of  English  gold  was  as  much 
affected  by  the  silver  that  was  coined  and  circulated  on  the 
Continent  as  the  value  of  English  wheat  is  affected  by  a  deficient 
or  abundant  crop  of  cereals  in  France  or  America.    It  is  nonsense 
to  assert  that   the    English   gold   standard   was   tmaffected  by 
monetary  changes  on  the  Continent     There  cannot  be  a  doubt 
that  the  purchasing  power  of  goH)  has  been  artificially  enhanced 
by  the  expulsion  of  silver  firom  its  fimction  of  money  over  a  portion 
of  the  Continent,  and,  if  that  foolish  poUcy  were  to  prevail  so  &r 
as  to  lead  to  the  universal  expulsion  of  silver,  the  bu3ring  power 
of  gold  would  be  nearly  doubled.     No  doubt  this  policy  would 
apparently  benefit  for  a  time  that  small  class  of  capitalists  whose 
income  is  paid  in  a  fixed  weight  of  gold ;  they  would  be  seemingly 
benefited  at  the  expense  of  the  mass  of  the  nation.      We  say 
seemingly,  for  great  wrongs  bring  retribution  sooner  or  later. 
The  dreadful  dislocation  of  industry  thus  brought  about  and  the 
suffering  of  the  masses,  would  most  probably  lead  to  violent 
remedies,  such  as  all  friends  of  peaceful  progress  would  deplore. 
We  repeat  that  no  true  interest  of  mankind  is  ever  conserved  by 

X  2 


(      290      ) 

injustice,  and  there  is  no  kind  of  injustice  that  more  keenly  affects 
the  industrious  classes  than  artificial  changes  in  the  standard  of 
value  by  which  all  debts  are  measured  and  all  contracts  settled. 
We  allege,  without  fear  of  contradiction,  that  the  depreciation  of 
silver,  brought  about  by  bad  laws,  has  artificially  enhanced  the 
value  of  gold,  and  that  justice  demands  the  restoration  of  both 
metals  to  the  relationship  they  held  until  a  few  years  ago.  We 
would  not  debase  the  British  currency,  but  prevent  its  artificial 
enhancement  and  correlate  it  with  the  entire  metallic  currency  of 
the  world,  as  it  used  to  be,  revert  to  the  old  arrangement  which 
practically  existed  since  the  world  began,  viz.,  use  all  the  produce 
of  the  mines,  both  gold  and  silver,  as  full  valued  money,  that  is,  as 
full  legal  tender  for  the  discharge'  of  debts.  Why  cut  off  one  of 
the  two  great  sources  of  metallic  money,  or  why  throw  our 
influence  in  that  direction?  It  virtually  turns  upon  England, 
whether  the  process  Of  silver  demonetization,  now  commenced, 
goes  on  with  ever-increasing  mischief  or  is  arrested  permanently. 
Surely  her  wisest  policy  is  to  aid  to  the  fullest  extent  the  utilization 
of  all  the  money  that  nature  gives  us.  Nature  is  no  blind  guide ; 
there  are  proofs  of  unerring  wisdom  in  all  her  arrangements,  and, 
when  she  supplies  us  with  two  metals  to  serve  as  money,  it  surely 
is  the  height  of  folly  to  throw  one  of  them  overboard. 

'^  But,  lastly,  the  question  arises,  what  chance  is  there  of  getting 
a  great  monetary  union,  and  what  likelihood  of  its  being  preserved, 
if  obtained  ?  We  reply  that  all  turns  upon  the  attitude  of  this 
country.  We  know  that  the  delegates  from  the  United  States  to 
the  Paris  Conference  last  year  were  charged  with  a  scheme  of 
general  bi-metallism ;  it  is  beyond  dispute  that  the  American 
people  believe  in  that  system  and  strenuously  urge  its  adoption, 
but  they  will  not  adopt  it  single-handed  ;  their  best  authorities 
concur  in  urging  d^lay  till  the  powers  of  Europe  meet  them  half- 
way. Many  English  writers  dispose  of  the  well-known  preference 
of  America  by  the  sneer  that,  as  they  own  the  chief  silver  mines, 
they  naturally  wish  to  reinstate  silver.  The  proper  answer  is  that 
the  United  States  produce  equal  values  of  gold  and  silver,  and, 
whatever  the  silver  miners  gain,  the  gold  miners  lose,  but,  as 
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many  of  the  mines  produce  both  metals  blended  together,  even 
that  slight  opposition  of  interest  disappears.  Besides,  it  is  only 
trifling  with  the  question  to  make  it  depend  upon  fancied  gain  or 
losses  to  the  miners,  a  most  insignificant  fraction  of  the  human 
race,  and  not  to  be  weighed  against  the  obvious  needs  of  the 
population  of  the  world. 

"We  next  come  to  France.  It  is  superfluous  to  say  that  that 
country,  which  still  holds  about  loo  millions  sterling  of  silver 
circtilating  as  full  legal  .tender  alongside  of  gold  at  the  raiio  of  i  S^ 
to  I,  would  be  too  glad  to  have  its  value  restored  to  the  same 
level  outside  of  France,  so  as  to  remove  the  danger  of  having  at 
some  future  time  to  demonetize  this  great  mass  in  order  to  have  a 
currency  in  full  harmony  with  the  countries  around  it  France, 
the  home  of  the  bi-metallic  system,  would  be  too  glad  to  have  it 
re-«stablished  on  broader  and  deeper  foundations,  so  as  to  be  able 
to  reopen  its  mints  to  the  unrestricted  coinage  of  silver  as  in 
olden  times;  nor  would  she  be  deterred  from  that  task  by  the 
imaginary  fears  of  the  holders  of  her* 200  millions  of  gold,  which 
would  thereby  lose  in  purchasing  power  more  than  was  gained  by 
the  lOQ  millions  of  silver. 

"Germany  is  the  most  doubtful  of  our  supposed  monetary 
allies.  She  has  suffered  severely  in  carrying  out  her  gold  policy, 
but  there  is  good  reason  to  believe  that  she  has  learned  prudence 
from  experience  and  would  not  be  averse  to  a  scheme  which 
would  save  her  from  demonetizing  the  great  mass  of  silver  thalers 
still  in  circulation  as  full  legal  tender  at  the  old  ratio  of  15^  to  i. 
Germany  is,  in  fact,  at  present  bi-metallic  within  her  frontier,  just 
as  France  is,  but,  like  France,  she  has  ceased  to  coin  full  valued 
silver.  It  would  obviously  be  to  her  interest  to  be  bi-metallic, 
if  France  and  England  were.  The  German  people  are  more 
accustomed  to  silver  and  prefer  it  to  gold.  They  are  large  holders 
of  Austrian  silver  securities,  and  the  nation  at  large  would  be  a 
great  gainer  by  rehabilitating  that  metal  which  is  the  sole 
standard  of  the  great  nations  which  are  conterminous  with  half  its 
frontier.  Germany  lies  between  bi-metallic  France  on  one  side 
and  silver  using  Russia  and  Austria  on  the  other.      By  becoming 
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bi-metallic  she  would  correlate  her  currenqr  with  aU  ber  ne^h- 
hours,  to  the  great  advantage  of  her  trade.  There  is  no  doubt 
that  she  was  led  into  her  present  course  mainly  by  the  example  of 
£ngland,  and  the  national  repentance  of  this  country  could  not 
fail  to  have  a  powerful  effect  an  her  erring  sister. 

"  The  fact  is,  the  real  crux  of  the  situation  lies  here  in  England 
-—our  real  difficulty  is  to  convert  the  Bntish  nation,  especially  the 
moneyed  and  influential  classes.  We  have  to  shew  them  how 
vitally  they  are  affected  by  the  dislocation  of  the  two  metals ;  how 
terribly  our  far-reaching  commerce  suffers ;  what  a  barrier  is  now  in- 
terposed to  the  flow  of  capital  into  the  poorer  silver  using  countries 
of  the  world,  with  which  most  of  our  trade  is  carried  on  \  how,  in 
feet.  Great  Britain,  as  the  great  trader  of  the  world,  is  by  far  the 
greatest  sufferer.  We  have  specially  to  urge  upon  them  that 
England,  as  the  mistress  of  India,  is  interested  in  silver  beyond 
any  other  country  on  the  globe.  The  finances  of  that  great 
empire  are  all  based  upon  silver,  and  the  accumulated  savings  of 
200  millions  of  Hindoos  are  mostly  invested  in  silver.  No  one 
can  tell  what  a  mass  of  silver  exists  in  that  country,  which  has 
been  the  chief  receptacle  of  the  stream  that  flowed  from  Europe 
for  hundreds  of  years.  It  is  not  improbable  that  India  holds  200 
millions  sterling  in  the  shape  of  coin,  besides  a  still  larger  amount 
in  the  shape  of  bullion  and  ornaments,  and  surely  a  policy  that 
would  restore  its  former  value  to  that  mass  of  money  and  bring  it 
into  a  fixed  relationship  to  the  gold  of  England  would  be  at  once 
wise  and  generous.  The  British  Empire,  take  it  all  round,  is 
much  the  largest  holder  of  silver  in  the  world,  its  stake  in  that 
metal  is  double  its  stake  in  gold,  and,  were  the  seat  of  empire  at 
Delhi,  instead  of  London,  there  can  be  little  doubt  what  the  decision 
would  be.  If  the  greatest  good  of  the  greatest  number  is  to  be 
the  motto  of  government,  there  can  be  no  doubt  what  the  decision 
should  be.  Surely  it  is  not  too  much  to  ask  that  the  capitalists  of 
this  country,  a  mere  fraction  of  the  population,  should  view  this 
question  in  its  world-wide  significance  and  submit  to  any  little 
inconvenience  that  may  be  needful  in  carrying  out  a  scheme  of 
vital  importance  to  mankind  at  large. 
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'*  But,  lastly,  it  will  be  urged  that,  if  the  proposed  compact  be 
made  between  the  four  chief  monetary  powers,  it  will  be  broken 
on  the  first  outbreak  of  war.  We  reply  that  this  is  most 
improbable.  Each  country  in  the  group  has  a  vital  interest  in 
conserving  the  system  and  would  hurt  herself  far  more  than  any 
other  in  breaking  away  from  it  If  perchance  one  of  them,  under 
stress  of  war,  had  to  suspend  specie  payments  for  a  time,  as  the 
United  States  did  during  their  civil  war,  the  bi-metallic  system 
would  not  be  impaired.  America  virtually  parted  with  her  spede 
between  1861  and  1865,  but  it  did  not  produce  any  effect  on  the 
bi-metallism  of  £urope,  which  was  then  limited  to  the  Latin 
Union.  Any  state  which  had  temporarily  to  suspend  specie 
payments  would  undoubtedly  resume  in  what  would  then  be  the 
world's  money ;  not  to  speak  of  being  under  solemn  covenant  to 
do  so.  There  are  interests  too  vital  to  all  civilized  nations  to  be 
sacrificed  even  in  times  of  war  and  panic.  Neither  France  nor 
Germany  thought  of  repudiating  the  bonds  held  by  the  other  side 
during  their  late  struggle.  Russia  did  not  confiscate  that  large 
part  of  her  debt  held  in  England  during  the  Crimean  war,  nor  did 
our  parliament  think  of  confiscating  Russian  interests  in  this 
country.  With  each  advance  of  civilization  there  is  an  increase 
of  the  interests  deemed  too  sacred  to  be  infringed,  and  we  see  no 
reason  to  doubt  that  an  international  agreement  to  coin  and  use 
the  two  metals  as  the  money  of  civilization  would  take  its  place 
among  the  inviolable  covenants  which  national  quarrels  could  not 
disturb,  reposing  as  it  would  do  on  the  sure  foundation  of  man's 
universal  well-being." 

The  Hon.  S.  B.  Ruggles,  of  New  York,  said  that  he  much 
doubted  whether  a  general  convention  such  as  Mr.  Smith 
desiderated  was  a  present  possibility,  and  that  for  three  reasons  : 
(i)  that  the  actual  ratio  between  silver  and  gold  was  as  17  to  i ; 

(2)  that  the  states  of  the  Latin  Union  were  determined  to  give  a 
thorough  trial  to  the  experiment  upon  which  they  had  embarked  \ 

(3)  that,  from  causes  which  appeared  by  what  Mr.  Smith  had  said, 
England  would  not  move  in  the  matter;  but  England,  with  its 
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silver  empire  in  the  east  and  its  golden  empire  in  the  west,  was  a 
necessary  factor  in  the  problem.  For  himself,  he  regarded  the 
double  standard  as  an  absurdity  and  would  instance  the  failure  of 
the  ^Shearman  loan/  As  a  friend  of  the  English,  he  should 
advise  them  to  watch  the  course  of  events  beyond  the  Atlantic 

Other  speakers  were  heard  upon  the  subject,  including  Mr.  H. 
Coke,  of  Liverpool,  Mr.  H.  Langley,  of  London,  Mr.  A.  Green. 
of  New  York,  Mr.  W.  Maclean,  of  Bombay,  and  Mr.  A.  Balfour, 
of  Liverpool,  the  last  named  of  whom  moved  : 

"  That  Mr.  S.  Smith's  paper  and  the  subject  with  which  it  deals 
be  referred  to  a  committee,  to  be  appointed  by  the 
Executive  Council  and  to  report  to  the  next  Conference  of 
the  Association." 

Mr.  W.  Baker,  of  London,  seconded  this  resolution,  which  was 
passed. 

Patents  for  Inventions, 

Admiral  J.  H.  Selwyn,  of  London,  presented  the  report  of  the 
Patent  Law  Section,  over  which  he  had  presided.  The  report 
began  with  the  following  statement : 

"As  Chairman  of  the  section  appointed  to  consider  the 
resolutions  on  international  patent  law  contained  in  the  report*  of 
the  Committee  appointed  by  the  Association  at  the  Bremen 
Conference  and  further  instructed  by  the  Antwerp  Conference,  I 
have  the  honour  to  transmit  herewith  the  resolutions  as  amended 
by  the  section,  recommending  them  in  the  name  of  the  section  to 
the  adoption  of  the  Association,  as  the  basis  of  a  desirable 
international  law  on  that  most  important  subject,  a  due  apprecia- 
tion of  which  must  govern  the  production  and  industrial 
development  of  all  states,  under  whatever  circumstances,  since  by 
protected  invention  alone  can  capital  be  induced  to  assist  in  the 
creation  of  new  industries,  the  discovery  of  new  economies  or 
giving  the  impetus  necessar)-  to  the  onward  march  of  material 
progress." 

•  Ante^  p.  76  et  seq- 
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The  amendments  in  the  original  resolutions,*  made  by  the 
section,  were  as  follows : 

9fl.t  Read :  "  No  person,  except  he  be  engaged  in  the  Patent 
Office,  should,  by  reason  of  his  employment,  be  debarred  from 
obtaining  patents  for  his  inventions." 

1 04  Omit  "officiaL" 

I  I.J  After  "  international"  insert  "  or  officially  recognized." 

16.  J  For  "  at  the  option  of  the  inventor  "  substitute  "  if  desired 
by  the  inventor." 

3o.§  Leave  out  "  The  effiect  of  a  patent  should  be." 

33.11  Instead  of  "  twenty-five  "  read  "  twenty-one,"  and  instead 
of  "  that  time  "*  read  "  twenty-five  years  prior  to  that  date." 

34,11  Omit  "  on  any  terms,"  and  add,  as  the  last  words,  "by  a 
special  law  in  each  case." 

Upon  the  motion  of  Admiral  Selwyn,  seconded  by 
Mr.  P.  RoMYN,  of  the  Hague,  the  report  was  adopted  by  the 
Conference. 

Bankruptcy.% 

M.  Theodore  Engels,  of  Antwerp,  as  Chairman  of  the 
Bankruptcy  Law  Section^  reported  that,  after  hearing  papers  read 
by  Dr.  F.  J.  Tomkins  and  Mr.  F.  T.  Piggott,  of  London,  and  after 
discussion,  that  section  had  adopted  the  following  resolutions* 
proposed  by  M.  Clunet  of  Paris,  seconded  by  Dr.  A.  Alexy,  of 
Buda-Pesth,  Himgary : 

"  It  concerns  the  mercantile  interest  that  treaties  regulating 
international  relations  in  the  matter  of  bankruptcy  be  concluded 
upon  the  following  principles  : 

"  I.  Unity  and  universality  of  bankruptcy. 

''  3.  Unity  of  jurisdiction  and  administration  in  the  country  of 
domicile  of  the  bankrupt. 

"  3.  Sufficiency  in  all  the  contracting  countries  of  an  adjudica- 
tion in  bankruptcy  in  one  of  them. 

"  4.  Inquiry  only  into  the  extrinsic  validity  of  the  judgment 

•  AnU,  p.  77  et  seq,  t  A*^^^  p.  78.  X  ^^^t  P-  79* 

§  AnU,  p.  81.  II  Ante,  p.  82.  ^  See  p.  273,  ante. 
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by  the  courts  of  a  country  in  which  execution  is  sought  to  be 
enforced. 

''  5.  Equality  of  treatment  between  creditors,  without  distinc- 
tion of  nationality. 

"  6.  Appointment  by  each  treaty  of  an  arbitral  tribunal  to 
interpret,  if  necessary,  the  treaty." 

The  paper  read  by  Dr.  Tomkins,  headed  "Bankruptcy  law 
from  an  international  point  of  view,"  was  as  follows  : 

''  It  seems  almost  like  an  impertinence  for  an  English  lawyer  to 
attempt  to  discuss  the  conditions  under  which  there  should  be  a 
unification  of  the  bankruptcy  laws  of  the  civilized  nations  of  the 
world.  When  we  look  at  the  miserable  failure  of  our  own  bank- 
ruptcy laws,  and  how  well  they  serve  to  defeat,  in  most  cases,  the 
very  object  contemplated  by  a  cessio  bonorum^  whether  made  to  a 
syndic,  or  to  a  trustee,  or,  as  according  to  the  old  Roman  law, 
to  a  universal  successor,  it  might  very  properly  be  suggested  that 
it  would  be  well  to  reform  our  own  bankruptcy  law,  before  we  essay 
the  larger  and  more  difficult  task  of  bringing  the  systems  of  other 
states  into  something  like  harmony  with  our  own  jurisprudence ; 
or  our  bankruptcy  laws  into  harmony  with  the  legal  rules  relating 
to  bankruptcy  laid  down  in  foreign  systems.  But,  while  this 
objection  might  be  taken  in  limine^  there  is  the  fact  patent  to  all, 
that,  through  the  discovery  of  steam,  the  facilities  for  travel  and  for 
the  transport  of  goods  and  the  growing  commerce  of  the  world, 
the  nations  of  the  earth  are  no  longer  in  the  isolated  condition 
that  they  once  were  in.  Trade  and  commerce  take  the  wings  of  the 
morning  and  fly  with  a  speed  at  one  time  never  even  imagined 
to  the  uttermost  parts  of  the  earth.  International  law,  as  it 
affects  contracts,  personal  status^  and  the  devolution  of  property 
under  various  circumstances,  forces  itself  upon  the  attention  of 
the  practical  jurist. 

''Now,  bankruptcy  law,  in  one  aspect,  comes  so  near  to  the  verge 
of  criminal  law  that,  when  thus  viewed,  it  seems  quite  impossible 
to  contemplate  the  possibility  of  its  unification  ;  but,  when  viewed, 
apart  from  criminal  law,  as  appertaining  to  the  private  Jaw  of  the 
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state,  as  the  distribution  of  the  assets  of  an  insolvent  trader  or  a 
failing  firm,  or  rather  as  the  mode  in  which  the  active  and 
passive  obligations  of  a  trader  or  firm  unable  to  meet  its  liabilities 
should  be  dealt  with — when  thus  viewed,  we  say,  there  seems  to 
be  no  reason  why  certain  general  principles  might  not,  after  full 
and  careful  discussion,  be  established,  and  practical  rules  laid 
down  and  accepted,  for  the  guidance  of  the  tribunals  of  the  great 
commercial  (Centres  of  the  world.  To  facilitate  the  determining 
of  such  practical  rules,  we  may  always  turn  with  advantage  to  the 
principles  laid  down  by  the  Roman  jurists,  modified  and  adapted 
as  they  have  been  and  may  be  still  further  to  the  exigencies 
of  modem  life  by  the  great  jurists,  especially  those  of  the  continent 
of  Europe.     Briefly  siunmed  up,  these  rules  are  as  follows  : 

"  The  debtor  who,  without  any  fault  on  his  part,  becomes  in- 
solvent may  avert  the  disgrace  of  an  actual  and  absolute  bank- 
ruptcy by  a  cessio  bonamm,  that  is,  the  assigning  of  all  his 
property  for  the  benefit  of  his  creditors.  The  sale  of  these  effects 
takes  place  not  in  the  debtor*s  name.  He  is  held  free  from 
arrest,  and,  should  he  acquire  property  hereafter,  he  may  plead, 
as  against  a  suing  creditor  to  whom  he  still  remains  liable  for  the 
balance  of  his  claim,  the  excepHo  competentia. 

"Further,  when  several  creditors  clash  in  their  demands, 
and  the  debtor  becomes  insolvent,  the  relationship  arising 
fxovcL  bankruptcy  ensues.  Again  all  creditors  who  wish  to  par- 
ticipate in  the  distribution  of  the  existing  assets  of  the  bankrupt's 
estate  must  become  parties  to  the  bankruptcy.  Again,  satis- 
fection  must  be  sought  by  them  in  conmion,  and  no  longer 
separately.  They  become  parties  to  the  bankruptcy  by  edictal 
citation.  The  effect  of  bankruptcy  on  a  debtor  is,  that  he  loses 
all  right  of  disposing,  not,  however,  the  ownership  of  his  property, 
and  that  the  management  of  his  estate  is  given  to  the  assignee  in 
bankruptcy. 

"These  simple  principles  must  be  at  the  basis  of,  and  they 
indeed  form  a  firm  and  intelligible  one  for,  any  system  of  rules 
applicable  to  bankruptcy  law.  A  more  difficult  question,  however, 
now  arises ;  indeed,  a  series  of  difficult  questions  occur.     What 
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shall  be  the  extra-territorial  effect  of  the  decree  of  a  bankruptcy 
tribunal?  Can  the  office  of  the  assignee,  trustee,  or  syndic, 
or  ought  it  to  be  made  to,  extend  beyond  the  territory  of  the 
tribunal  of  his  appointment?  What  priorities  shall  appertain 
to  the  different  classes  of  creditors;  and  can  there  be  a 
unification  of  the  laws  of  nations  on  this  point?  Shall  the  dis- 
charge of  a  bankrupt  in  one  country  operate  as  his  discharge 
in  another?  What  shall  be  the  effect  of  the  sentence  of 
bankruptcy  as  regards  the  debtor  himself  ?  It  is  impossible  here 
to  discuss  these  points.  The  last  question  is  one  that  has  given 
rise  to  much  discussion.  M.  Fdlix  says:  'Certain  disabilities 
attach  to  a  bankrupt  in  France,  such  as  exclusion  from  the 
Bourse^  prohibition  by  the  rules  of  the  Bank  of  France  from 
opening  an  account  These,  however,  are  essentially  of  a  local 
character  and  do  not  affect  the  fundamental  principle  that  a 
bankruptcy  under  a  foreign  sentence  has  no  operation  ia 
France.'  On  the  other  hand,  Lord  Eldon  laid  down  the  rule 
in  his  own  emphatic  words  : — *  One  thing  is  quite  clear,  there  is 
not  in  any  book  any  dictum  or  authority  that  would  authorize  me 
to  deny  that  an  English  commission  passes,  as  with  respect  to  the 
bankrupt  and  his  creditors  in  England,  the  personal  property  he 
has  in  Scotland  or  in  any  other  foreign  country,*  Mr.  Justice 
Story,  conmienting  upon  this  dictum  of  Lord  Eldon,  observes: 
'  This  is  now  the  settled  law  of  England :  first,  that  an  assign- 
ment under  the  bankrupt  law  of  a  foreign  country  passes  all  the 
personal  property  of  the  bankrupt  locally  situate  and  debts  owing 
in  England;  secondly,  that  an  attachment  of  such  property  by 
an  English  creditor  after  such  bankruptcy,  with  or  without  notice 
to  him,  is  invalid  to  overreach  the  assignment ;  thirdly,  that  in 
England  the  same  doctrine  holds  under  assignment  by  her  own 
bankrupt  laws  as  to  personal  property  and  debts  of  the  bankrupt 
in  foreign  countries;  fourthly,  that  upon  principle  all  attach- 
ments made  by  foreign  creditors  after  such  assignment  in  a 
foreign  country  ought  to  be  held  invalid;  fifthly,  that  at  all 
events  a  British  creditor  will  not  be  permitted  to  hold  the 
property  acquired  by  a  judgment  under  any  attachment  made 
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in  a  foreign  country  after  such  assignment ;  and,  sixthly,  that  a 
foreign  creditor  not  subject  to  British  laws  will  be  permitted  to 
retain  any  such  property  acquired  under  any  such  judgment,  if  the 
local  laws  confer  on  him  an  absolute  title.' 

"  The  question  of  priority  in  claim  has  been  one  of  fruitful  and 
distressing  litigation.  It  is,  however,  one  upon  which  inter- 
national jurists  might  do  something  to  promote  uniformity. 
Courts  of  law  have  laid  down  the  rule  borrowed  from  the 
civilians,  *  Qui  prior  est  tempore  potior  est  jure!  In  the  case 
Holmes  v.  Remsen  this  principle  was  upheld,  and  the  views 
entertained  by  the  courts  of  the  United  States  have  been  held 
by  the  jurists  of  France  and  Germany. 

*'  The  modem  Roman  law,  as  now  valid  in  what  are  denominated 
*the  lands  of  civil  rights,'  lays  down  the  following  rules  as  to 
priority.  The  creditors  in  a  bankruptcy  proper  rank  as  follows : — 
(i)  the  absolutely  privileged  creditors,  as,  for  instance,  creditors 
claiming  for  expenses  incurred  for  the  last  illness  of  the  defurutus^ 
wages  of  servants  and  fiscal  dues;  (2)  preferential  mortgage 
creditors ;  (3)  simple  mortgage  creditors ;  (4)  privileged  chiro- 
graphic creditors ;  (5)  simple  chirographic  creditors.  There  are, 
however,  claims  which  have  a  pTefGTence,privi/egium  exigendi^  which 
privilege  attaches  exclusively  to  the  person  of  the  creditor,  as,  for 
instance,  to  the  Jiscus,  to  municipalities,  to  the  ward,  to  the  wife : 
costs  for  the  reparation  of  a  building  in  ruins,  for  money  deposited 
with  a  banker  or  money-dealer  without  interest  The  priorities 
as  given  by  Savigny  are  as  follows : — (i)  creditors  who  hold  in 
hypothec ;  (2)  ordinary  mortgagees ;  (3)  creditors  possessing  liens, 
personal  privileges,  such  as  agents,  solicitors  and  others;  (4) 
creditors  who  are  not  included  in  the  above  categories. 

"  The  mode  of  realizing  the  assets  of  a  bankrupt  estate  is  a  ques- 
tion of  prime  practical  importance.  In  this  country,  to  an  alarming 
extent,  the  creditors  under  our  present  system  are  a  people 
robbed  and  spoiled.  The  learned  registrars  in  our  great  cities, 
before  a  bankruptcy  case  is  heard  and  adjudicated  upon,  often, 
through  constant  adjournments,  forget  the  facts  of  the  case  several 
times  over.     Much  loss  of  time  and  great  expense  are  uselessly 
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incurred.  The  system  of  appointing  what  are  denominated 
professional  accountants  as  trustees  is  a  premium  in  many 
cases,  as  recent  returns  prove,  upon  spoliation.  What  we 
venture  to  recommend  is,  either  a  return  to  the  old  system  of 
an  official  assignee,  excluding  the  whole  race  of  harpies  that  gloat 
and  fatten  upon  bankrupt  estates,  or,  which  would  be  better,  the 
appointment  by  the  court,  who  should  be  a  judge  in  bankruptcy, 
of  a  universal  successor  to  the  active  and  passive  obligations 
of  the  debtor.  There  should  be  at  the  first  meeting  of  creditors 
a  careful,  complete  and  faithful  schedule  presented  of  the 
debts  and  assets  of  the  debtor,  that  is,  of  both  his  passive  and  his 
active  obligations.  A  second  meeting  of  his  creditors  should  be 
called  after  a  sufficient  length  of  time  to  admit  of  careful  examina- 
tion and  consideration  of  the  value  of  the  estate,  as  set  forth 
in  the  schedule  already  presented.  At  this  second  meeting  a 
universal  successor  to  the  bankrupt  should  be  appointed,  who 
might  be  either  a  creditor  or  an  outsider,  who,  having  before  him 
all  the  debts  and  the  possible  assets  of  the  debtor,  should  offer  to 
the  creditors  a  certain  sum  in  the  pound  for  those  debts,  which 
might  be  accepted,  possibly  subject  to  the  approval  of  the  court. 
Under  such  a  system,  in  hundreds  of  estates  in  which  the  creditors 
now  realize  nothing,  a  substantial  dividend  would  at  once  be 
obtained. 

"  I  leave  to  more  competent  hands  to  inform  this  learned  Asso- 
ciation upon  the  mode  in  which  the  assets  of  an  insolvent  estate 
are  realized  for  the  benefit  of  the  creditors  in  other  countries,  and 
not,  as  is  too  often  the  case  in  this  country,  to  their  utter  dis- 
comfiture, the  waste  of  their  property  and  sometimes  their  own 
embarrassment  and  ruin.'' 

The  following  were  the  contents  of  Mr.  Piggoit's  paper,  which 
was  intituled  **  The  International  Effect  of  Bankruptcy : " 

"  Proceedings  in  bankruptcy  may  be  divided  into  three  stages 
— the  adjudication  and  assignment — the  pendency  of  proceedings 
— and  the  final  discharge. 

"  In  considering  the  question  as  an  international  one,  it  is  well 
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to  keep  these  three  divisions  distinct  On  the  second  I  do  not 
propose  to  dwell,  the  rules  as  to  concurrent  suits  and  lis  alibi 
pendens  in  ordinary  cases  applying. 

*'  Both  at  the  commencement  and  at  the  conclusion  of  the 
proceedings  there  is  an  order  of  the  court  before  which  they  are 
taken.  It  seems,  therefore,  the  simplest  plan  to  consider  each  of 
these  orders  as  a  judgment  and  to  apply  to  them  the  general  rule 
relating  to  the  recognition  of  foreign  judgments. 

''  First  as  to  the  adjudication  and  assignment 

"The  rule  is  now  universally  accepted  that  an  adjudication 
and  assignment  in  one  country  will  be  recogized  in  any  other. 
The  general  proposition  may  be  put  thus  :  if,  during  the  course  of 
proceedings  affecting  personal  property,  notice  is  given  that  the 
owner  of  the  property  has  been  adjudicated  bankrupt  by  a 
foreign  court,  the  court  in  which  the  proceedings  are  being  taken 
will  recognize  the  foreign  adjudication  and,  if  requested,  will  give 
effect  to  it  by  staying  the  proceedings,  and,  in  a  suit  by  the  foreign 
trustees,  by  ordering  the  property  to  be  handed  over  for  the 
benefit  of  the  creditors  under  the  foreign  insolvency ;  and  that, 
even  if  the  proceedings  have  teqninated,  and  the  property  has 
been  attached  in  ignorance  of  the  insolvency  abroad,  yet  that 
insolvency  will  be  recognized,  and  effect  will  be  given  to  it,  in 
an  action  by  the  trustees  against  the  attaching  creditor,  on  the 
foreign  order  of  insolvency  as  on  a  foreign  judgment 

"  This  principle,  it  will  -  be  observed,  applies  to  personal 
property  alone.  As  regards  realty,  the  rule  that  it  must  be 
governed  by  the  Ux  rei  sita  is  of  universal  application,  and  it 
cannot,  therefore,  be  considered  to  pass  to  the  trustees  under  an 
adjudication  of  a  foreign  court 

"  The  question  of  assumed  jurisdiction  reappears.  I  have  had 
the  honour  of  laying  before  this  Conference  what  I  conceive  to  be 
the  international  rules  upon  this  most  intricate  question.  Those 
rules  of  necessity  apply  to  the  case  of  assumed  jurisdiction  in 
bankruptcy. 

"  It  may,  however,  happen  that,  either  without  regard  to,  or 
in  ignorance  of,  the  assignment  in  one  country,  a  judgment  by 


(     302     ) 

attachment  may  be  given  in  another.  It  appears  that  such  a 
judgment  should  be  recognized  even  by  the  courts  of  the  country 
whose  assignment  has  been  disregarded.  This  is  in  accordance 
with  the  general  theory  of  foreign  judgments  (and  the  most 
eminent  writers  have  assented  to  it),  if  the  local  laws,  however 
incorrectly  in  principle,  confer  on  the  attaching  creditor  an 
absolute  title. 

"But  the  English  courts  have  introduced  a  most  important 
modification  of  this  principle.  If  the  attaching  creditor  is  an 
Englishman,  he  will  be  held  to  have  recovered  to  the  use  of  the 
English  trustees,  and  this,  whether  the  trustees  gave  notice  of  their 
claim  to  the  foreign  court,  or  not  The  reason  is  obvious.  And 
further,  if  the  attaching  creditor  is  a  foreigner,  he  will  not  be 
allowed  to  prove  under  the  English  bankruptcy  without  bringing 
into  the  common  fund  any  money  he  may  have  already  received 
abroad. 

"  We  have  hitherto  considered  only  the  effect  of  bankruptcy  on 
the  bankrupt's  own  property  and  on  the  debts  owing  to  him.  We 
now  advance  to  the  last  stage  of  the  proceedings,  the  order  given 
by  the  court  that  the  debtor  be  discharged  from  his  obligations. 

"  Where  the  discharge  is  by  the  courts  of  the  country  of  the 
contract,  it  will  be  recognized  in  every  other  country. 

"  No  question  arises  as  to  the  nationality  of  the  parties ;  but 
the  point  always  to  be  considered  is,  whether  the  discharge  is 
absolute  in  the  country  where  it  was  given.  A  discharge 
equivalent  only  to  the  cessio  bonorum  of  the  Romans,  exempting 
the  debtor  from  imprisonment,  but  not  releasing  him  from  his 
debts,  will  not  be  recognized  and  will  be  held  not  to  have 
discharged  the  obligation.  But  where  the  discharge  is  by  the 
courts  of  a  country  not  the  country  of  the  contract,  questions  very 
difficult  of  solution  arise.  To  recognize  such  discharges  would  be 
to  make  perfect  the  system  of  the  comity  of  nations.  One  great 
writer  alone,  Mr.  Westlake,  has  ventured  to  hope  that  this  comity 
will  at  last  establish  itself.  In  all  the  range  of  reports  I  believe 
there  is  but  one  case — Odwin  v.  Forbes — in  which  this  recognition 
has  been  accorded.      The  judgment  was  pronounced  by  the 
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President  of  the  Court  in  Demerara  and  was  approved  by  the 
Privy  Council  in  England.  But  the  case  seems  to  have  been 
forgotten.     I  doubt  whether  it  has  ever  since  been  cited. 

"  On  the  other  hand,  we  have  the  great  authority  of  Story  and 
the  learned  arguments  of  Ix)rd  Kenyon,  Lord  Chief  Justice  of 
England,  protesting  most  powerfully  against  the  recognition  of  the 
foreign  discharge.  It  might  as  well  be  contended  that,  if  a  foreign 
state  had  enacted  that  no  debts  due  from  its  own  subjects  to  the 
subjects  of  another  country  should  be  paid,  a  creditor  would  have 
been  bound  by  it  The  accepted  principle  now  is  that  a 
discharge  of  a  contract  by  the  law  of  a  place  where  the  contract 
was  not  made  or  to  be  performed  will  not  be  a  discharge  of  it  in 
any  other  country,  and,  further,  if  a  state  should  by  its  own  laws 
provide  that  a  discharge  of  an  insolvent  debtor  under  its  own  laws 
should  be  a  discharge  of  all  the  contracts,  even  of  those  made  in  a 
foreign  country,  its  own  courts  would  be  bound  by  such  pro- 
visions.  But  they  would  or  might  be  held  mere  nullities  in  every 
other  country. 

"  England  is  certainly  such  a  state.  The  English  certificate 
is  an  answer  in  the  English  courts  to  every  contract  by  the 
bankrupt  made  in  any  part  of  the  world.  I  believe  that  the 
bankruptcy  laws  of  the  majority  of  nations,  with  the  exception  of 
the  United  States,  arrogate  to  themselves  this  same  right  of 
discharging  foreign  obligations  in  their  own  courts. 

**  Let  me  then  illustrate,  by  a  hypothetical  case,  the  confusion 
to  which  this  state  of  things  gives  rise. 

"We  will  suppose  a  contract  entered  into  in  France  and  a 
discharge  under  the  bankruptcy  laws  of  England.  In  an  action 
in  the  French  courts  on  the  contract  they  will  be  justified  in 
refusing  to  acknowledge  the  English  discharge.  In  an  action  in 
the  English  courts  on  the  contract,  they  will  be  justified  in 
acknowledging  the  English  discharge.  But  suppose  the  action 
brought  in  the  French  courts,  and  judgment  recovered ;  and  then 
an  action  in  England  on  the  French  judgment  :  the  English 
courts  could  not  do  otherwise  than  give  effect  to  it ;  for  it  has 
proceeded   strictly  in  accordance  with  the   principles  of  inter- 
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national  law  recognized  by  our  courts,  namely,  that  a  discharge 
by  the  laws  of  a  country  which  is  not  the  country  of  the  contract 
does  not  release  the  debtor  from  the  obligation. 

'*  Finally,  suppose  the  action  on  the  contract  brought  in  the 
English  courts  and  the  defendant's  plea  of  bankruptcy  and 
dischaige  held  good  The  French  courts  would  be  justified  in 
refusing  to  acknowledge  such  judgment  and  in  allowing  the 
plaintiff  to  recover  on  his  contract. 

"  Whatever  answer  be  given  to  the  question  whether  such  a  dis- 
charge from  foreign  obligations  as  is  given  by  the  English  courts 
is  based  upon  strict  principles  of  international  law,  it  should  tend 
to  allay  this  confusion.  If  positive,  it  would  perhaps  lead  to  the 
universal  adoption  of  such  discharges  and  hence  to  a  comity 
recognizing  them ;  if  negative,  the  result  would  be  simpler  still,  for 
the  great  impediment  to  universal  recognition  would  be  at  once 
removed." 

M.  Engels  proposed,  seconded  by  Mr.  Edgar  Hyde,  of 
London,  and  the  Conference  resolved : 

"  That  the  existing  Committee  upon  Bankruptcy  be  continued, 
with  power  to  add  to  its  number,  and  be  requested  to 
report  at  the  next  Conference  upon  Dr.  Tomkins'  and 
Mr.  PiGGorfs  papers,'  M.  Clunet's  resolutions  and  the 
subject  generally." 

IVar  fndemnUies, 

Professor  W.  Lloyd  Birkbeck,  of  Cambridge,  presented  a 
provisional  report  upon  war  indemnities : 

"  At  the  Conference  of  the  Association  at  Frankfort  last  year,  a 
committee  was  appointed  to  report  at  the  next  annual  Conference 
upon  the  question :  '  By  what  right  and  under  what  conditions 
may  an  aggressive  power  claim  a  war  indemnity  in  the  event  of 
conquest?'  In  moving  for  this  committee.  Dr.  Thompson 
restricted  his  plea  to  the  question  of  indemnity  as  demanded  by  a 
victorious  aggressive    power,   a   point    quite  undefined   by  the 
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existing  rules  of  international  law.  Accordingly,  your  committee 
have  confined  themselves  to  this  phase  of  the  question  of  in- 
demnity, at  once  the  most  urgent  and  the  most  capable  of  a  ready 
and  definite  solution.  It  is  true  that  the  very  term  'aggressive* 
may  be  open  to  dispute,  since  in  almost  every  war  each  party 
seeks  to  cast  upon  the  other  the  odium  of  commencing  or  of 
provoking  hostilities.  The  fable  of  the  wolf  and  the  lamb  notably 
repeats  itself,  when  a  stronger  power  seeks  a  pretext  for  declaring 
war  upon  a  weaker  neighbour.  Practically,  however,  the  facts  of 
the  case  and  the  verdict  of  public  opinion  may  be  trusted 
to  assign  the  responsibility  of  aggression  where  it  properly 
belongs ;  and,  without  attempting  to  define  or  to  determine 
this,  your  committee  feel  warranted  in  proposing  a  general  rule 
concerning  exactions  by  a  conquering  power  under  the  name  of 
indemnity. 

"  In  the  present  imperfect  state  of  international  law  there  are 
two  ways  only  by  which  a  state  that  has  received  a  grave  injury 
can  seek  redress  j  the  one  by  proposing  a  reference  to  arbitration, 
a  proposal  which  may  be  declined  or,  even  if  accepted,  may  lead 
to  no  result ;  the  other,  an  appeal  to  the  sword,  the  Uucpo^  kvrrf^ 
V€uc4tav  8a#cT09  criiSapof . 

"If  the  injured  state  is  driven  through  denial  of  redress  to 
adopt  this  alternative  and  is  victorious,  it  seems  to  accord  with 
the  best  established  principles  of  justice  that  the  wrongdoer 
should  be  compelled,  not  merely  to  make  compensation  for  the 
injury  inflicted,  but  also  to  bear  the  expense  which  he  has 
occasioned  the  injured  state  by  obliging  it  to  take  up  arms  in 
order  to  assert  its  right  In  such  a  case  it  appears^  therefore, 
that  the  aggressor  should  indemnify  his  adversary  by  a  pecuniary 
payment  or,  it  may  be,  by  a  cession  of  territory. 

"But  different  considerations  seem  to  apply,  when  war  is 
declared,  not  for  the  purpose  of  obtaining  redress  for  an  injury, 
when  redress  is  denied,  but  on  the  ground  of  correcting  mis- 
government  on  the  part  of  the  state  attacked. 

"  For,  in  the  first  place,  when  war  is  declared  on  such  a  ground^ 
necessity  cannot  be  alleged  as  an  excuse.    To  redress  grievances 
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suffered  by  the  subjects  of  another  state  may  be  a  duty  of  chivalry, 
but  certainly  is  not  an  obligation  of  international  law.  On  the 
contrary,  it  is  an  established  principle  of  international  law  that 
no  state,  unless  its  own  interests  are  affected,  can  justify  hostile 
interference  (not  sanctioned  by  treaty)  in  the  internal  affairs  of 
another  state. 

"  Even  if  we  admit  that  such  interference  may  be  excused  in 
cases  of  extreme,  systematic  and  long-continued  oppression,  we 
must  not  lose  sight  of  the  fact  that  by  doing  so  we  are  opening  a 
door  for  the  advancement  of  ambitious  designs. 

"  History  abundantly  proves  that  war  is  rarely,  if  ever,  under* 
taken  simply  for  the  sake  of  improving  the  condition  of  an 
oppressed  people.  Although  such  k  desire  may  be  honestly 
entertained  by  the  rulers  of  the  state  which  commences  hostilities, 
it  will  be  found  invariably  accompanied  by  other  and  more  selfish 
aspirations.  The  declaration  of  war  will,  of  course,  be  prefaced 
by  the  most  solemn  assurances  of  disinterestedness ;  but  the  treaty 
of  peace  will  tell  a  different  tale,  and,  in  addition  to  protection  for 
the  oppressed,  we  shall  see  wide  extents  of  territory  ceded  and 
vast  pecuniary  indemnities  imposed.  The  mask  of  humanity  is 
thrown  aside,  and  ambition  stands  revealed. 

"  The  danger  of  admitting  an  infraction  of  the  principle  of  non- 
interference, even  in  an  extreme  case,  is  also  evident  from  this 
consideration.  There  is  no  government  so  perfect  as  not  to 
afford  just  ground  of  complaint  to  some  classes  of  its  subjects. 
The  misrule  exercised  in  Ireland  by  Great  Britain  during  the 
greater  part  of  the  last  century  can  certainly  not  be  justified,  even 
if  it  can  be  paralleled.  Where  are  laws  to  be  found,  affecting  the 
majority  of  a  nation,  more  oppressive  than  those  to  which  Roman 
Catholics  were  then  subject  on  account  of  their  faith  ?  Where  an 
administration  of  the  law  more  unblushingly  partial  and  unjust  ? 
If  we  admit  hostile  interference  at  all,  what  a  specious  pretext  was 
here  afforded  for  a  great  Roman  Catholic  power  to  interfere  in  the 
name  of  humanity  and  for  the  protection  of  oppressed  co- 
religionists. It  would  not  have  been  difficult  to  make  out  an 
extreme  case  of  oppression  and,   therefore,   if  we  admit   this 
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dangerous  exception,  a  justification  for  the  invasion  of  Ireland 
and  the  distribution  of  arms  amongst  the  disaffected.  But  would 
the  result  of  such  interference  have  been  in  the  end  beneficial  even 
to  those  for  whose  sake  it  was  professedly  undertaken  ?  Is  it  not 
certain  that  innumerable  lives  would  have  been  sacrificed  and 
incalculable  misery  inflicted,  that,  not  merely  the  dogs  of  war,  but 
the  hyenas  of  civil  war,  would  have  been  let  loose  ?  Is  it  equally 
certain,  is  it  even  probable,  that  the  advent  of  religious  liberty  and 
good  government  would  have  been  accelerated  ?  Is  it  not  rather 
probable  that  it  would  have  been  long  retarded  ? 

•*  These  considerations  shew  that  it  is  desirable  in  the  interests 
of  peace  and  general  tranquillity  not  to  encourage  interference  by 
force  of  arms  in  the  domestic  affairs  of  independent  states ;  and 
therefore  it  seems  advisable  that  this  rule  should  be  adopted,  viz., 
that,  if  war  is  declared  on  the  plea  of  redressing  grievances 
suffered  by  the  subjects  of  a  foreign  state,  then,  on  the  conclusion 
of  hostilities,  the  state  which  had  commenced  them  should  not  be 
held  entitled  to  any  sum  of  money  or  any  accession  of  territory  by 
way  of  indemnity  or  on  any  other  ground. 

"  If  a  great  power  solemnly  declares  that  it  is  about  to  interfere 
in  the  internal  afiairs  of  a  neighbour  for  the  sake  of  liberty  and, 
humanity,  such  a  power  should  shrink  from  incurring  the 
suspicion  of  hypocrisy  and  should  shew  by  its  acts,  as  well  as  by 
its  protestations,  that  it  is  in  reality  animated  by  the  high  motives 
for  which  it  cl^ms  credit,  should,  therefore,  seek  no  increase  of 
territory  and  still  less  haggle  for  a  money  payment  to  reimburse  it 
for  the  expense  it  may  have  sustained  by  its  noble  and  chivalrous 
conduct  Our  admuration  for  a  volunteer  receives  a  rude  shock, 
when  he  turns  round  and  demands  payment  for  his  services.  It 
was  free  to  the  interfering  government  to  abstain  from  interference. 
It  cannot  allege  the  necessity  which  exists,  when  redress  for  injury 
is  refused,  and  when  impunity  may  probably  encourage  fresh 
aggression.  The  belligerent  who  can  advance  no  ground  for 
war,  except  a  desire  to  promote  the  cause  of  humanity  and  justice, 
has  no  good  reason  to  complain,  if  he  is  held  to  his  word  and 
prevented  from  reaping  any  benefit  by  aggression   beyond  the 
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satisfaction  arising  from  a  sense  of  his  own   merits  and   the 
gratitude  of  those  for  whom  he  has  contended. 

*'  To  admit  that  a  state  which  commences  hostilities  on  the 
pretext  of  sympathy  with  the  victims  of  misgovemment  possesses 
all  the  rights  which  belong  to  a  state  that  makes  war  in  order  to 
obtain  redress  for  an  injury  would  increase  the  temptations  to 
aggression^  which  are  too  strong  already.  By  making  such  an 
admission  you,  in  effect,  say  to  an  ambitious  power :  '  If  you  attack 
and  overcome  a  weak  neighbour,  because  its  rule  is  far  from 
perfect,  although,  perhaps,  no  worse  than  your  own,  you  may 
strike  with  impimity ;  you  may  demand  from  your  adversary  every 
shilling  of  the  expense  which  you  may  incur,  or  you  may  exact  an 
equivalent  by  a  cession  of  territory ;  it  is  true,  you  have  received 
no  injury,  but  your  feelings  of  justice  and  humanity  have  been 
outraged ;  your  foe  lies  at  your  feet ;  use  him  at  your  discretion ; 
any  one  who  should  protect  him  would  become  the  accomplice  of 
his  misgovemment' 

"No  doubt,  such  a  rule  as  we  propose,  like  all  the  rules  of 
international  law,  is  open  to  the  objection  that  it  may  be  violated. 
But  it  would  be  wrong  to  conclude  that  it  must  therefore  be  use- 
less. A  rule  founded  on  reason  and  justice,  when  it  has  received 
general  acceptance,  possesses  a  vitality  of  its  own ;  and  laws  are 
obeyed,  not  simply  because  some  penalty  will  follow  the  breach  of 
them,  but  also  because  the  will  of  individuals  is  always  influenced 
and  often  overborne  by  the  general  will ;  and  in  this  manner  there 
is  created  a  tendency  to  obey  rules  which  have  received  the 
sanction  of  general  approval.  The  efforts  of  this  society  will 
therefore  not  be  wasted,  if  they  are  directed  to  the  formation  and 
recommendation  of  rules  for  the  intercourse  of  nations,  based 
upon  principles  of  equity,  good  faith  and  utility." 

It  was  agreed  that  it  should  be  left  to  the  Executive  Council  to 
take  such  further  steps  in  connection  with  this  subject  as  it  should 
deem  expedient. 

This  terminated  the  substantive  business  of  the  Conference  at 

4.45  P-M. 
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Saturday,  i6  August,  1879. 

The  last  sitting  of  the  Conference  began  at  11  a.m.  on 
Saturday,  the  i6th  of  August 

Sir  Trayers  Twiss,  Q.C,  D.C.L.,  F.R.S.,  in  the  chair- 
After  the  reading  and  confirmation  of  the  minutes  of  the 
preceding  day — 

Miscellaneous  Papers, 

The  following  papers  were  laid  upon  the  table :  "  Neutrality 
and  Protection  of  the  projected  Darien  Canal,"  by  Mr.  A.  P. 
Sprague,  of  New  York,  and  "  On  Customs  and  ConYentions,"  by 
Mr.  Manley  Hopkins,  of  London. 

Mr.  Dwyer  Grafs  Invitatum  to  Dublin  for  1880*. 

Mr.  William  Baker,  of  London,  moYed,  seconded  by  Dr.  E.  E 
Wendt,  also  of  London,  and  it  was  resolved  : 

"That  the  thanks  of  the  Conference  be  tendered  to  Mr.  E. 
DwYER  Gray,  M.P.,  Lord  Mayor  elect  of  Dublin,  for  his 
kind  letter  inviting  the  Association  to  meet  in  the  year  of 
his  mayoralty,  1880,  at  Dublin." 

Election  of  Officers  for  1879-80. — Ei^th  Annual  Conference. 

It  was  determined,  upon  the  motion  of  Dr.  E.  E.  Wendt, 
seconded  by  M.  Theodore  Engels,  of  Antwerp,  Chairman  of 
the  Belgian  Lloyd,  to  leave  the  election  of  officers  of  the 
Association^  for  the  ensuing  year,  and  the  selection  of  a  place  of 
meeting  for  the  next  annual  Conference  %  to  the  Executive  Council. 

Votes  of  Thanks. 

The  following  votes  of  thanks  were  unanimously  passed : 
Proposed  by  Count  Eric  Sparre,  of  Wenersborg,  Sweden, 

•  Cf.  p.  33,  ante.  t  Sec  pp.  3-9,  ante.  J  See  Preface,  p.  14,  ante. 
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Governor  of  the  Province  of  Elfsborg,  seconded  by  Dr.  H.  L. 
Norman,  of  Batavia,  Member  of  the  Dutch  East  Indian 
Council : 

"  That  the  warmest  thanks  of  this  Association  be  offered  to  the 
Right  Hon.  the  Lord  Mayor,  the  Aldermen  and  the 
Common  Council  of  the  City  of  London  for  their  kindness 
and  courtesy  in  placing  the  Council  Chamber  and  the 
Committee  Rooms  of  the  Guildhall  at  the  disposal  of  this 
Association  for  the  Conference  ; " 

Proposed  by  M.  Theodore  Engels,  seconded  by  Dr.  C. 
GuTSCHOw,  of  Hamburg : 

**  That  the  cordial  thanks  of  this  Association  be  conveyed  to  the 
Right  Hon.  the  Lord  Mayor  of  the  City  of  London  for 
his  kindness  and  courtesy  at  the  inaugural  meeting  of  the 
Conference  and  for  the  magnificent  hospitality  of  his 
reception  of  the  members  of  this  Association  at  the  banquet 
at  the  Mansion  House  on  Wednesday  last ;" 

Proposed  by  Professor  C.  Goos,  of  the  University  of  Copen- 
hagen, seconded  by  M.  J.  Herrebandt,  Judge,  of  Bruges : 

"That  the  Association  gratefully  acknowledges  the  kind 
assistance  rendered  to  it  by  the  Right  Hon.  Sir  Robert 
Joseph  Phillimore,  one  of  its  Honorary  Vice-Presidents, 
in  opening  the  proceedings  of  this  Conference  and  sincerely 
thanks  him  for  the  learned  and  comprehensive  address 
which  he  delivered  on  that  occasion ; " 

Proposed  by  the  Hon.  Judge  E.  C.  Benedict,  of  New  York, 
seconded  by  Mr.  Cornelius  Walford,  F.S.A.,  F.S.S.,  F.R.H.S., 
of  London : 

"  That  this  Association  feels  that  it  cannot  too  warmly  thank 
Sir  Travers  Twiss  for  the  untiring  efforts  which  he  has 
always  made  in  furthering  its  interests  and  promoting  its 
welfare,  and  especially  for  his  great  exertions  and  the  earnest 
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zeal  and  admirable  discretion  which  he  has  uniformly 
exhibited  during  the  Conference  of  i879*in  the  Guildhall  of 
the  City  of  London  ;  " 

Proposed  by  M.  Clunet,  of  Paris,  seconded  by  Mr.  Fung-Yee, 
of  the  Chinese  Legation  in  London  : 

"  That  the  warm  thanks  of  the  Association  be  presented  to 
the  Master,  the  Court  and  other  Members  of  the  Worship- 
ful Company  of  Drapers  for  their  liberality  in  throwing 
open  their  stately  Hall  to  the  Association  and  for  their 
kind  hospitality  of  the  12th  August ; " 

Proposed  by  Dr.  Beelaerts  van  Blokland,  of  the  Hague, 
Counsel  to  the  Dutch  Ministry  of  Justice,  seconded  by  Signor 
Bernardo  Mattiauda,  of  Rome : 

"That  the  sincere  thanks  of  this  Association  be  given  to 
the  Chairman  (Mr.  Alderman  Hadley),  Vice-Chairman, 
Members  and  Secretaries  (Mr.  J.  Rand  Bailey  and  Mr. 
Charles  Stubbs)  of  the  Reception  Committee  for  their 
zealous  co-operation  in  providing  a  hearty  welcome  to 
the  foreign  members  of  the  Association  visiting  this 
city;" 

Proposed  by  Serjeant  E.  W.  Cox,  Recorder  of  Portsmouth, 
seconded  by  Dr.  A.  Alexy,  of  Buda-Pesth  : 

"  That  the  thanks  of  the  Conference  be  transmitted  to  the 
owners,  directors  or  trustees  of  the  public  places  of  interest 
in  and  near  London  for  their  liberality  in  granting  to  the 
members  of  the  Association  special  permission  and  facili- 
ties to  visit  those  places ; " 

PVoposed  by  Dr.  K  K  Wendt,  seconded  by  Dr.  V.  Marcus, 
Syndic  of  Bremen : 

"  That  the  best  thanks  of  this  meeting  be  offered  to  the 
members  of  the  public  press  for  the  care  and  accuracy 
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with   which  they  have  reported  the  proceedings  ot  the 
Conference.*' 

Mr.  J.  Rand   Bailey  suitably  responded  on  behalf  of  the 
Reception  Committee. 


Close  of  the  Conference. 

Sir  Travers  Twiss  now  rose  to  close  the  Conference.     He 
said: 

**  We  have  arrived  at  the  last  stage  of  our  proceedings ;  and  it 
now  devolves  upon  me,  as  Chairman  of  the  Executive  Council,  to 
state  that  we  consider  the  present  meeting  to  have  been,  as 
regards  as  well  the  attendance  of  members  as  the  quality  of  the 
papers  read  and  the  interest  attaching  to  the  discussions,  the 
most  successful  of  the  seven  Conferences  which  the  Association 
has  held.  We  thank  you  all  for  your  presence,  and  we  have  now 
endeavoured  to  express  our  thanks  to  all  those  without  whose 
assistance  the  success  of  the  meeting  would  not  have  been 
achieved  It  is  unnecessary  for  me  to  review  our  work  at  length. 
I  will  only  observe  that  we  have  made  considerable  progress  with 
several  very  important  questions.  No  question  could  be  more 
important  to  the  great  commercial  interests  of  the  world  than  that 
which  has  been  brought  before  us  by  the  Chamber  of  Commerce 
of  Frankfort-on-the-Main,  namely,  that  of  an  international  law 
to  regulate  negotiable  securities.  This  species  of  property  has 
sprung  into  existence  almost  within  the  memory  of  living  men, 
and  as  yet,  though  much  needed,  there  is  no  law  upon  the 
subject,  nor  a  custom  supplying  the  place  of  law.  The  Chamber 
of  Commerce  of  Frankfort,  being,  as  it  were,  in  the  very  heart  of 
the  question  on  the  Continent  of  Europe,  felt  a  great  desire  to 
come  over  to  London  and  confer  upon  the  subject  with  the 
bankers  of  this  city.  I  am  happy  to  say  that  the  bankers  of 
London  have  come  forward  in  the  most  cordial  manner  and 
promised  their  co-operation  in  the  matter ;  and  I  have  no  doubt 
that  after  due  deliberation  we  shall  arrive  at  results  satisfactory  to 
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those  interested  Two  or  three  other  important  topics  have  like- 
wise been,  I  may  say,  advanced  a  stage  in  public  opinion.  The 
object  which  we  have  in  view  is  above  all  things  to  leaven  public 
opinion  with  respect  to  subjects  of  general  interest,  which  cannot 
be  brought  before  people  of  different  nations  in  a  more  con- 
venient manner  than  by  assemblies  of  this  kind,  in  which  represen- 
tative persons  meet,  exchange  views  and  endeavour  to  agree.  We 
do  not  claim  or  in  any  way  attempt  to  bring  our  conclusions 
directly  to  the  notice  of  governments.  We  wish  our  members, 
when  they  return  to  their  own  countries,  to  lay  the  results  of  our 
deliberations  before  their  fellow-citizens ;  it  is  for  the  subjects  of 
each  state  to  call  the  attention  of  their  government  to  the 
particular  matters  in  which  they  are  interested ;  and  it  will  then 
rest  with  the  governments  to  take  such  action  as  they  think 
proper,  with  a  due  regard  to  the  suggestions  of  their  own  people, 
in  the  common  interest.  But  we  have  no  desire  whatever,  nor  do 
we  presume,  to  interfere  with  governments  further  than  this.  We 
only  hope  that  every  one  will  tell  his  friends  what  has  taken  place 
in  our  midst,  what  has  been  discussed,  and  what  has  been 
resolved,  as  likely,  in  our  opinion,  to  prove  beneficial  to  all 
nations.  I  have  ventured  to  make  these  remarks  before  we  part. 
I  may  be  allowed  to  add  that  we  are  under  an  especial  obligation 
to  those  who  have  come  from  a  long  distance.  We  have  with  us 
gendemen  from  Australia,  from  India,  I  need  not  say  from  the 
United  States  of  America,  for  they  have  always  been  with  us ; 
citizens  of  that  great  country  were  present  at  the  foundation  of 
our  society  in  Brussels  and  have  never  failed  to  attend  our 
meetings  and  assist  in  our  undertaking.  We  must  not  expect 
that  the  seed  which  we  sow  will  bear  fruit  immediately.  The 
noblest  trees  require  many  years  before  they  come  to  maturity. 
We  must  be  patient,  advancing  cautiously  and  dealing  with 
questions  in  a  practical  manner,  and  I  a.n  satisfied  that  our 
existence  will  be  both  a  long  and  a  useful  one.  I  need  not,  I 
think,  detain  you  any  longer,  except  on  behaif  of  the  English 
members  to  wish  you  *God  speed,  and  may  we  meet  again.' 
We  have  lost  several  good  friends  since  our  last  meeting,  but  1 
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hope  we  shall  all  meet  again  and  shall  have  the  pleasure  of 
welcoming  for  many  years  those  gentlemen  from  distant  lands 
who  will  come  to  help  us  in  our  work." 
The  session  terminated  at  12  m. 

(Signed)    Oliver  Smith, 

Honorary  International  Secretary, 


(Travers  Twiss, 
Chairman  of  the  Executive  CounciL 
H.  D.  Jencken, 
Hontfraty  General  Secretary, 
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APPENDIX   A. 


COMMENTS  OF  DR.  C.  W.  TREMEL.  OF  VIENNA,  UPON  THE 
RESOLUTIONS,  RELATING  TO  OBLIGATIONS  TO  BEARER, 
PROPOSED  BY  THE  FRANKFORT  CHAMBER  OF  COMMERCE. 

To  THE  Honourable  Chamber  of  Commerce  of  Frankfort-on-the- 

Main. 

After  a  discussion  with  the  members  of  the  First  Section  of  the  Lower 
Austrian  Chamber  of  Commerce  at  Vienna  I  take  the  liberty  of  making  the 
following  observations  uiion  the  resolutions,  relating  to  the  question  of  uniform 
international  legislation  concerning  obligations  to  bearer,  which  you  have 
communicated  to  me. 

I  begin  by  assuming  that,  since  the  author*  of  the  treatise,  likewise  for- 
warded to  me,  upon  which  the  resolutions  are  based,  states  in  his  introductory 
remarks  that  those  obligations  to  bearer  which  he  there  mentions  under  heads 
I,  2,  3  and  4  are  excluded  from  his  inquiry,  which  is  to  be  confined  to  obli- 
gations to  bearer  entitling  to  the  payment  of  money  and  issued  in  series  (that 
is  to  say,  to  instruments  in  the  nature  of  debenture  bonds  and  shares),  the 
resolutions  likewise  have  reference  only  to  the  latter  class  of  obligations  to 
bearer,  and  not  to  obligations  to  bearer  in  general. 

But,  as,  nevertheless,  this  restriction  is  not  always  observed,  either  in  the 
treatise  or  in  the  resolutions,  which  both  frequently  speak  of  obligations  to 
bearer  generally,  it  would  perhaps  be  convenient,  in  order  to  avoid  misappre- 
hensions, to  make  a  more  critical  selection  of  the  terms  to  be  employed. 

Thus,  in  the  very  first  and  second  resolutions  (No.  I.),  instoul  of  the 
expression  '  obligation  to  bearer,'  which  is  too  wide,  one  corresponding  exactly 
with  the  heading  should  be  used.    The  same  remark  applies  to  Na  II. 

With  regard  to  Nos.  I.  and  II ,  upon  the  merits,  I  am  in  favour  of  leaving 
all  provisions  as  to  the  application  of  the  floating  capital  of  land  mortgage 
banks,  where  the  creditors  have  a  preference  or  specific  charge,  to  the  individual 
governments.  I  should  also  like  to  see  it  more  clearly  expressed  that  the 
supervision  of  the  management  of  land  mortgage  banks  is  not  to  be  exercised 
by  government  inspectors  alone,  or  solely  by  committees  of  mortgage  debenture 
holders,  but  by  a  combination  of  both  organs  of  inspection. 

As  regards  Na  III.  (railway  debts),  the  Section  of  the  Vienna  Chamber  of 
Commerce  was  of  opinion  that,  for  the  present,  judgment  must  be  suspended 
upon  resolutions  3  to  6  ;  it  thought  that  they  would  require  a  very  thorough 
consideration,  at  which  representatives  of  railways  should  be  present,  since 

*  Dr  Beiscrt,  «ee  antt^  p.  68. 
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they  involved  highly  important  questions,  possibly  even  that  of  the  total 
abrogation  of  the  disposing  power  of  railway  authorities. 

I  do  not  agree  with  the  answer  given  by  resolution  4  in  No.  IV.  (shares)  to 
the  question  whether  it  is  permissible  that  the  shares  of  one  and  the  same 
company  be  issued  partly  to  individuals  by  name,  partly  to  bearer.  At  any 
rate,  I  must  object  to  its  being  allowed  to  each  shareholder  to  have  his  shares, 
issued  to  bearer,  converted  into  shares  nominative.  It  is  to  be  presumed  that 
the  articles  of  each  company  regulate  the  quality  of  its  shares  ;  and  an  altera- 
tion of  ihe  articles  cannot  be  permitted  at  the  bare  instance  of  a  shareholder. 
Nor  can  I  subscribe  to  the  next  resolution,  as  running  counter  to  the  provisions 
of  the  German  Commercial  Code,  which,  at  least  to  some  extent,  has  already 
become  international  law. 

As  to  No.  V.  (restrictions  upon  negotiability),  I  cannot  help  declaring  myself 
reluctant  to  adopt  the  resolutions,  and  for  this  reason,  that  bonds  and  shares 
nominative  do  not  form  part  of  the  inquiry,  which  is  to  deal  only  with  an 
international  legal  regulation  of  the  jural  relations  arising  out  of  obligations  to 
bearer ;  such,  at  any  rate,  I  conceive  to  be  the  intention  of  the  Frankfort 
Central  Committee.  Consequently  the  question,  what,  in  the  case  of  bonds 
or  shares  nominative,  should  be  the  course  of  proceeding,  where  the  obligee 
or  shareholder  named  wishes  to  assert  his  right  to  the  instrument  or  to  the 
receipt  of  interest  or,  as  the  case  may  be,  of  dividends,  does  not  arise.  At  the 
same  time,  for  a  proper  answer  to  this  question,  I  beg  to  refer,  by  way  of 
suggestion,  to  the  most  receiA  statutes  of  the  Austro-Hungarian  Bank,  merely 
observing  that  a  deposit  of  the  coupon-sheet  and  payment  upon  production  of 
the  receipt  are  by  no  means  the  neces.sary  consequence  of  the  conversion  in 
question,  by  which  obligations  to  bearer  are  simply  turned  into  obligations 
negotiable  by  indorsement. 

With  reference  to  No.  VI.  (recovery  and  attachment  of  obligations  to  bearer), 
apart  from  the  consideration  that  once  more  obligations  to  bearer  should  not  be 
spoken  of  generally,  I  am  unable,  as  at  present  advised,  to  agree  with  the  two 
resolutions  which  differ  from  the  provisions  of  the  German  Commercial  Code. 
I  reserve  to  myself  to  give  my  detailed  reasons  on  a  future  occasion. 

Similarly,  I  can  now  only  express  in  a  general  way  my  dissent  from  resolu- 
tion VII.  (annulment),  i,  on  the  ground  of  the  great  difficulty  of  satisfactorily 
proving  the  destruction  of  a  document  to  the  court  in  which  proceedings  for 
annulment  are  brought. 

The  resolution  under  head  VIII.  does  not  seem  to  me  to  be  clearly  worded. 

A  period  of  10  years  for  the  limitation  of  actions  (see  IX.)  upon  coupons  and 
dividend  warrants  would  perhaps  be  sufficient  That  the  period  of  limitation 
should  be  stated  upon  each  coupon  can  only  meet  with  decided  approval. 

Resolutions  i  and  2  of  No.  X.  (missing  coupons)  are  closely  connected  with 
the  resolutions  relating  to  annulment.  Here  again  I  can  only  in  a  general 
manner  express  considerable  doubt,  which  I  defer  justifying  to  another  time. 
On  the  other  hand,  I  concur  in  the  proposal  that  the  amount  of  missing  coupons 
should  be  deducted  from  the  capital. 

In  conclusion,  having  regard  to  the  wish  expressed  by  the  First  Section  of 
the  Vienna  Chamber  of  Commerce,  and  considering  that  several  points  in  the 
resolutions  must  for  the  present  remain  undecided,  as  needing  a  more  thorough 
sifting  and  deliberation,  for  which  they  are  as  yet  scarcely  rife,  considcrinjj. 
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farther,  that  the  inquiry  in  hand  involves  the  consideration  of  highly  important 
and  difficult  questions,  which  will  require  the  most  careful  examination,  and 
considering,  finally,  that  a  decision  is  not,  perhaps,  a  matter  of  very  particular 
urgency,  I  beg  to  propose  that  the  subject  of  the  international  legal  regulation 
of  the  jural  relations  arising  out  of  obligations  to  bearer  be  not  placed  upon 
the  order  of  the  day  for  the  general  meeting  of  the  Association  for  the  current 
year. 

Yours  respectfully, 

C.  W.  TREMEL. 
ViKNNA,  26  July,  1879. 
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PRINCIPLES  FOR  AN  INTERNATIONAL  LAW  TO  GOVERN 
BILLS  OF  EXCHANGE,  ADOPTED  BY  THE  ASSOCIATION 
AT  THE  BREMEN,  ANTWERP  AND  FRANKFORT  CON- 
FERENCES. 

1.  The  capacity  to  contract  by  means  of  a  bill  of  exchange  shall  be 
governed  by  the  general  capacity  to  enter  into  an  obligation. 

2.  To  constitute  a  bill  of  exchange  it  shall  be  necessary  to  insert  <m  the 
face  of  the  instrument  the  words  '*  Bill  of  Exchange"  or  their  equivalent. 

3.  It  shall  not  be  obligatory  to  insert  on  the  face  of  the  instrument,  or  on 
any  indorsement,  the  words  *'  Value  received  '*  nor  to  state  a  consideration. 

4.  Usances  shall  be  abolished. 

5.  The  validity  of  a  bill  of  exchange  shall  not  be  affected  by  the  absence  or 
insufficiency  of  a  stamp. 

6.  A  bill  of  exchange  shall  be  deemed  negotiable  to  order,  unless  restricted 
in  express  words  on  the  face  of  the  instrument  or  on  an  indoreement. 

7.  The  making  of  a  bill  of  exchange  to  bearer  shall  not  be  allowed. 

8.  The  rule  of  law  of  dtstantia  loci  shall  not  apply  to  bills  of  exchange. 

9.  A  bill  of  exchange  shall  be  negotiable  by  blank  indorsement. 

10.  The  indorsement  of  an  overdue  bill  of  exchange  which  has  not  been 
duly  protested  for  dishonour  for  non-payment  shall  convey  to  the  holder  a 
right  of  recourse  only  against  the  acceptor  and  indorsers  subsequent  to  due 
date.  Where  due  protest  has  been  made,  the  holder  shall  only  possess  the 
rights  of  the  indorser  to  him  against  the  acceptor,  drawer  and  prior  in- 
dorsers. 

11.  The  acceptance  of  a  bill  of  exchange  must  be  in  writing  on  the  face  of 
the  bill  itself.  The  signature  of  the  drawee  (without  additional  words)  shall 
constitute  acceptance,  if  written  on  the  face  of  the  bill. 

12.  The  drawee  may  accept  for  a  less  sum  than  the  amount  of  the  bill. 

13.  In  case  of  dishonour  for  non-acceptance  or  for  conditional  acceptance, 
the  holder  shall  have  an  immediate  right  of  action  against  the  drawer  and  the 
indorsers  for  payment  of  the  amount  of  the  bill  and  expenses,  less  discount 

14.  The  cancellation  of  a  written  acceptance  shall  be  of  no  effect 

15.  Where  the  acceptor  shall  have  committed  an  act  of  bankruptcy  before 
due  date,  the  holder  shall  have  an  immediate  right  of  action  against  the 
drawer  and  indorsers  for  payment  of  the  amount  of  the  bill  and  expenses, 
less  discount. 
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i6.  No  days  of  grace  shall  be  allowed, 

17.  The  holder  of  a  bill  of  exchange  shall  not  be  bound,  in  seeking 
recourse,  by  the  order  of  succession  of  the  indorsements,  nor  by  any  prior 
election. 

18.  Protest,  or  noting  for  protest,  shall  be  necessary  to  preserve  the  right  of 
recourse  upon  a  bill  of  exchange  dishonoured  for  non-acceptance  or  for 
non-payment. 

19.  Immediate  notice  of  dishonour  shall  be  necessary  to  preserve  the  right 
of  recourse  upon  a  bill  of  exchange.* 

2a  The  time  within  which  protest  must  be  made  shall  be  extended  in  the 
case  of  vis  major  during  the  time  of  the  cause  of  interruption,  but  shall  not  in 
any  event  exceed  a  short  period  of  time  to  be  fixed  by  the  code. 

21.  No  annulling  clause  need  be  inserted  in  duplicates. 

22.  A  simultaneous  right  of  action  on  a  bill  of  exchange  shall  be  allowed 
against  all  or  any  one  or  more  of  the  parties  to  the  InlL 

23.  The  surety  upon  a  bill  of  exchange  (donnmr  a*ava!)  shall  be  primarily 
liable  with  the  person  whose  surety  he  is. 

24.  The  capacity  of  a  foreigner  to  contract  by  means  of  a  bill  of  exchange 
shall  be  governed  by  the  law  of  his  country  ;  but  a  foreigner  who  enters  into 
a  contract  of  exchange,  being  incapable  of  binding  himself  by  such  a  contract 
in  his  own  country,  shall  be  bounc^  if  he  is  capable  of  binding  himself  by  such 
a  contract  under  the  law  of  the  country  in  which  he  contracts. 

25.  The  owner  of  a  lost  or  destroyed  bill  of  exchange,  duly  protested  for 
want  of  payment,  has  a  right,  upon  giving  security,  to  payment  of  the  bill  by 
the  acceptor,  any  indorser  prior  to  himself,  or  the  drawer. 

26.  The  limitation  of  actions  upon  bills  of  exchange  against  all  the  parties 
(acceptor,  drawer,  indorsers  and  sureties  =  donneurs  (Tavai)  shall  be  eighteen 
months  from  due  date. 

27.  In  the  foregoing  articles  the  term  Bill  of  Exchange  shall  include  Pro- 
missory Note,  where  such  interpretation  is  applicable;  but  Promissory 
Note  shall  not  apply  to  coupons,  bankers'  cheques  and  other  similar 
instruments  in  those  countries  where  such  instruments  are  classed  as 
promissory  notes. 

*  Substituted  at  Fntnkfort  for  "Default  of  notice  of  dishonour  for  non-acceptance  or  non- 
pajrment  shall  not  entail  upon  the  holder  or  other  parties  to  a  bill  of  exchange  the  loss  of 
their  right  of  recourse  for  the  amount  of  the  bill ;  but  the  defauUing  party  shall  nevertheless 
be  liable  for  any  damage  occasioned  by  such  default,"  passed  at  Bremen. 
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APPENDIX   C. 


THE  YORK  AND  ANTWERP  RULES. 

Rule  I.  Jettison  of  Deck  Cargo,— t^o  jetdson  of  deck  cargo  shall  be  made 
good  as  general  average. 

Every  structure  not  built  in  with  the  frame  of  the  vessel  shall  be  considered 
to  be  a  part  of  the  deck  of  the  vessel 

Rule  II.  Damage  by  yettisoft.—DtLmaige  done  to  goods  or  merchandise  by 
water  which  unavoidably  goes  down  a  ship's  hatches  opened  or  other  opening 
made  for  the  purpose  of  making  a  jettison  shall  be  made  good  as  general 
average,  in  case  the  loss  by  jettison  is  so  made  good. 

Damage  done  by  breakage  and  chafing  or  otherwise  fh>m  derangement  of 
stowage  consequent  upon  a  jettison  shall  be  made  good  as  general  average,  in 
case  the  loss  by  jettison  is  so  made  good. 

Rule  HI.  Extinguishing  Fire  on  SAipdoard.-^DexaBLge  done  to  a  ship  and 
cargo  or  either  of  them  by  water  or  otherwise  in  extinguishing  a  fire  on  board 
the  ship  shall  be  general  average  ;  except  that  no  compensation  be  made  for 
damage  done  by  water  to  packages  which  have  been  on  fire. 

Rule  IV.  Cutting  away  Wreck. — Loss  or  damage  caused  by  cutting  away 
the  wreck  or  remains  of  spars  or  of  other  things  which  have  previously  been 
carried  away  by  sea-peril  shall  not  be  made  good  as  general  average. 

Rule  V.  Voluntary  Stranding. — When  a  ship  is  intentionally  run  on  shore 
because  she  is  sinking  or  driving  on  shore  or  rocks,  no  damage  caused  to  the 
ship,  the  cargo  and  the  freight,  or  any  or  either  of  them,  by  such  intentional 
running  on  shore  shall  be  made  good  as  general  average. 

Rule  VI.  Carrying  Press  of  Sail. — Damage  occasioned  to  a  ship  or  cargo 
by  carrying  a  press  of  sail  shall  not  be  made  good  as  general  average. 

Rule  VII.  Port  of  Refuge  Expenses,— VfYicn  a  ship  shall  have  entered  a 
port  of  refuge  under  such  circumstances  that  the  expenses  of  entering  the  port 
are  admissible  as  general  average,  and  when  she  shall  have  sailed  thence  with 
her  original  cargo  or  a  part  of  it,  the  corresponding  expenses  of  leaving  such 
port  shall  likewise  be  admitted  as  general  average  ;  and,  whenever  the  cost  of 
discharging  cargo  at  such  port  is  admissible  as  general  average,  the  cost  of 
reloading  and  stowing  such  cargo  on  board  the  said  ship,  together  with  all 
storage  charges  on  such  cargo,  shall  hkewise  be  so  admitted. 

Rule  VIIL  Wages  and  Maintenance  of  Crew  in  Port  of  Pefuge.—\Shea  a 
ship  shall  have  entered  a  port  of  refuge  under  the  circumstances  defined  in 
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Rule  VII.,  the  wages  and  cost  of  maintenance  of  the  master  and  mariners  from 
the  time  of  entering  such  port,  until  the  ship  shall  have  been  made  ready  to 
proceed  upon  her  voyage,  shall  be  made  good  as  general  average* 

Rule  IX.  Damage  to  Cargo  in  Discharging. — Damage  done  to  cargo  by 
discharging  it  at  a  port  of  refuge  shall  not  be  SKlmissible  as  general  average, 
in  case  such  cargo  shall  have  been  discharged  at  the  place  and  in  the  manner 
customary  at  that  port  with  ships  not  in  distress. 

Rule  X.  Contributory  Values, — The  contribution  to  a  general  average 
shall  be  made  upon  the  actual  values  of  the  property  at  the  termination  of  the 
adventure,  to  which  shall  be  added  the  amount  made  good  as  general 
average  for  property  sacrificed  ;  deduction  being  made  fiom  the  shipowner's 
freight  and  passage-money  at  risk  of  such  port-charges  and  crew's  wages  as 
would  not  have  been  incurred,  had  the  ship  and  cargo  been  totally  lost  at  the 
date  of  the  general  average  act  or  sacrifice  ;  deduction  being  also  made  from 
the  value  of  the  property  of  all  charges  incurred  in  respect  thereof  subsequently 
to  the  arising  of  the  claim  to  general  average. 

Rule  XI.  Loss  of  Freight, — In  every  case  in  which  a  sacrifice  of  cargo  is 
made  good  as  general  average,  the  loss  of  freight,  if  any,  which  is  caused  by 
such  loss  of  cargo  shall  likewise  be  so  made  good. 

Rule  XII.  Amount  to  be  made  good  for  Cargo, — ^The  value  to  be  allowed 
for  goods  sacrificed  shall  be  that  value  which  the  owner  would  have  received, 
if  such  goods  had  not  been  sacrificed. 
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APPENDIX  D. 


COMMITTEES. 

Public  international  law. 

Extradition. 

Collisions  at  sea. 

Quarantine. 

Principles  to  govern  the  intercourse  between  Christian  and  non- Christian 

peoples. 
Consular  jurisdiction  in  Eastern  countries. 
The  mixed  tribunals  of  Egypt 
Reduction  of  armaments. 
War  indemnities. 

Private  international  law. 

General  average. 
Affreightment. 
Bills  of  lading. 
Bills  of  exchange. 
Obligations  to  bearer. 
Mercantile  custom. 
Patents  for  inventions. 
Copyright 
Trade  marks. 
Bankruptcy. 
Foreign  judgments. 
Evidence  for  foreign  courts. 

Weights  and  measures. 
Bi-metallic  money. 
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PREFACE. 

The  Eighth  Annual  Conference  of  the  Association  was 
held  in  the  Hall  of  the  National  Council  at  the  Federal 
Palace,  Berne,  from  the  24th  to  the  27th  of  August,  1880. 

It  was  attended  by  representatives  of  fourteen  nation- 
alities, including  natives  of  the  two  great  empires  of  India 
and  Japan. 

Interesting  reports  and  papers  were  read,  and  discussions 
held,  more  particularly  upon  Negotiable  Securities, 
Consular  Jurisdiction  in  Oriental  Countries,  Copyright, 
Submarine  Telegraph  Cables  and  the  Conflicts  of  the 
Laws  relating  to  Domicile  and  to  Marriage. 

Through  the  kindness  of  the  Burgomaster  of  Cologne  the 
next  Conference  will  meet  in  the  ancient  Hall  of  the 
Hanseatic  League  in  that  city,  from  the  i6th  to  the  19th 
of  August  next 

20/A  May^  1881. 
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PROCEEDINGS. 

Tuesday,  24  August. 

On  Tuesday,  the  24th  of  August,  1880,  the  members  of  the 
Conference  assembled  at  12  o'clock,  noon,  in  the  Hall  of  the 
National  Council,  at  the  Federal  Palace,  Berne,  where  M.  K  Welti, 
the  President  of  the  Swiss  Confederation,  bade  them  welcome  to 
Switzerland  and  to  Berne.     M.  Welti  said : 

"  The  office  which  I  temporarily  hold  procures  me  the  honour 
of  bidding  the  Association  for  the  Reform  and  Codification  of  the 
Law  of  Nations  welcome  in  the  name  of  the  Swiss  Federal 
Council,  of  the  Government  of  the  Canton  of  Berne  and  of  the 
authorities  of  the  federal  capital. 

"  We  esteem  it  a  distinguished  privilege  to  harbour  within  the 
walls  of  our  federal  city  an  assemblage  in  which  the  majority  of 
the  nations  are  represented  by  eminent  men ;  and,  as  Swiss,  we 
attach  special  importance  to  the  object  which  assembles  you  in 
the  hall  of  the  representatives  of  our  people. 

"  The  Swiss  Confederation  is  very  particularly  interested  in  the 
security  afforded  by  good  laws  as  between  states  and  peoples. 
Composed  of  fragments  of  three  nations  and  divided  in  language 
and  religion,  Switzerland  depends  for  its  unity  above  all  things 
upon  public  law.  The  geographical  position  of  the  country 
determines  its  relations  with  foreign  lands.  At  once  connecting 
and  separating  four  of  the  Great  Powers  of  Europe,  it  is  influenced 
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mediately,  if  not  immediately,  by  the  action  which  policy  dictates 
to  its  neighbours. 

"Modem  times  have  increased  the  multiplicity  of  our  inter- 
national relations;  great  international  institutions  have  been 
founded  in  our  country  and  entrusted  to  our  care;  and  the 
greatest  work  of  the  present  day,  a  monument  of  noble  emulation 
between  civilized  nations,  is  now  approaching  its  completion  upon 
Swiss  soil.  That  we  should  regard  the  confidence  in  us  evidenced 
by  this  fact  as  highly  honourable  to  ourselves,  that  we  should  see 
in  it  an  unequivocal  acknowledgment  that  the  existence  of  our 
republic  is  justified,  is  not,  I  trust,  the  effect  of  arrogance  on  our 
part,  since,  believe  me,  we  are  fiiUy  conscious  of  having  still  to 
deserve  that  confidence  in  the  future. 

"  International  intercourse  forms,  then,  a  large  part  of  our 
public  life,  which  is  thus  closely  bound  up  with  those  aims  after 
which  you  strive. 

"  The  smaller  the  material  power  of  a  state,  and  the  firmer  its 
resolve  to  make  every  sacrifice  for  its  existence,  the  more  it  must 
wish  that,  in  the  play  of  the  many  forces  which  affect  the  lives  of 
states,  law  may  assert  itself  to  the  fullest  possible  extent.  Thus 
your  success  is  our  success.  The  more  strongly  you  establish  the 
empire  of  law,  the  more  lasting  will  be  the  foundations  of  this 
house,  to  which,  therefore,  we  heartily  welcome  you,  not  only  as 
guests,  but  as  friends/' 

Dr.  Karl  Konig,  Professor  of  Laws  in  the  University  of  Berne, 
as  President  of  the  Swiss  Society  of  Jurists,  addressed  the  Con- 
ference as  follows : 

"  Gentlemen, 

"  The  Council  of  the  Swiss  Society  of  Jurists  jo)rfully  avails 
itself  of  your  presence  in  this  country  to  greet  you  and  assure  you 
of  its  sympathy. 

"  When  Roman  augurs  met,  they  exchanged  smiles  at  their  own 
impostures  ;  but  we  are  glad  to  meet,  being  conscious  of  common 
labours  and  kindred  objects.      Within  narrow  limits  and  upon  a 
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small  scale  the  Swiss  Society  of  Jurists  endeavours  to  bring  to 
light,  to  vindicate  and  to  propagate  principles  calculated  to  form 
a  sure  foundation  for  well-ordered  intercourse  and  progressive 
development  within  a  community.  It  investigates  the  (rauses 
which  impede  such  development  and  interfere  with  such  inter- 
course, in  the  hope  of  being  able,  by  the  light  of  the  knowledge 
thus  acquired,  to  tread  the  path  of  reform  with  safety  and  with 
success. 

''  Gentlemen,  the  field  of  your  activity  is  a  more  extensive  one. 
It  is  not  bounded  by  the  pale  of  a  particular  country^  but  it 
includes  whatsoever,  in  the  matter  of  law  in  its  widest  sense, 
civilization  can  fairly  require  of  a  civilized  nation.  What  you  have 
in  view  is  the  greatest  possible  liberty  of  the  individual,  the  dis- 
appearance of  all  restraints  which  are  unmeaningly  exceptional, 
and  the  unfettered  evolution  of  those  faculties  with  which 
Providence  has  endowed  mankind. 

"  Institutions  which  subserve  the  interests  of  the  whole  civilized 
world  you  would  wish  to  see  placed  under  the  effective  protection 
of  all  civilized  nations  and  no  longer  exposed  to  the  casualties  to 
which  chance  causes  of  disturbance  now  render  them  subject 
You  would  wish  to  see  the  European  system  of  law  extended  to 
states  which,  as  yet,  have  scarcely  come  into  contact  with  the 
civilization  which  *  makes  manners  gentler,  aye,  and  hearts  more 
kind,'  and  Europeans  obtaining  justice  from  Ottoman  courts  of 
law  as  fully  and  upon  the  same  principles  as  from  their  own. 

"  Moreover,  you  bestow  an  earnest  attention  upon  the  state  of 
things  engendered  by  war  and  would  fain  definitively  establish, 
not  only  the  rules  which  civilized  nations  ought  to  observe  towards 
one  another  even  in  time  of  war — and  the  non-observance  of 
which  reduces  them  to  the  level  of  barbarians;  for  he  is  a 
barbarian  who  has  no  sense  of  the  obligations  of  civilization — ^but 
also  the  laws  which  should  be  observed  as  towards  uncivilized 
peoples,  and  which  will  be  respected  b^  every  nation  possessed  of 
self-respect 

"  Martin  Luther  taxes  lawyers  with  being  bad  Christians.  He 
is  wrong.     One  may  almost  say  that  Christianity  alone  renders 
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Opening  Address  of  the  President  of  the  Conference. 

Dr.  SiEVEKiNO  then,  as  President  of  the  Conference,  delivered 
the  following  inaugural  address  : 

"  Gentlemen, 

''It  has  been  usual  with  those  who  have  presided  over  our 
Conferences  to  preface  the  discussions  with  a  few  observations,  in 
the  course  of  which  they  have  reviewed  our  past  history  and,  at 
the  same  time,  touched  upon  those  matters  which,  in  their  opinion, 
might  usefully  engage  our  attention — ^like  one  who,  occupied  with 
an  intellectual  labour,  when  he  has  concluded  some  division  of 
his  subject,  takes  stock  of  what  he  has  done  and,  pleased  with  his 
progress,  proceeds  with  new  hope  and  strength  to  cope  with  the 
difficulties  which  still  await  him. 

''  Permit  me,  following  this  example  of  my  distinguished  pre- 
decessors, to  solicit  your  attention  for  a  short  time  only,  while, 
by  way  of  inaugurating  this,  our  eighth,  annual  Conference,  I  in 
like  manner  cast  a  glance  at  our  antecedents  and  also,  so  far  as 
may  be,  at  the  future  which  lies  before  us. 

"  The  object  which  our  Association  has  in  view  is,  as  our  name 
indicates,  the  elaboration  of  a  written  international  law,  in  other 
words,  nothing  less  than  the  removal  of  the  differences  which 
exist  in  the  respective  laws  of  the  various  civilized  nations  and, 
furthermore,  the  determination  of  the  juridical  principles  which 
should  govern  the  relations  of  civilized  nations  towards  one 
another.  In  the  former  of  these  endeavours  we  are  concerned 
with  so-called  private  international  law,  in  the  latter  with  public 
international  law. 

"Thus  broadly  stated,  our  aims  will,  perhaps — ^and  not  un- 
reasonably— be  thought  too  ambitious  for  powers  that  are  merely 
human.  How  would  it  be  possible  to  bring  about  unanimity,  as 
to  a  subject  of  so  wide  a  range  as  law,  between  nations  which, 
although  all  belonging  to  the  same  family,  yet  differ  radically  in 
their  character,  their  history  and  their  institutions  ? 

"  The  Association,  however,  with  that  practical  common  sense 
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which  distinguishes  the  race  to  which  its  founders  belong,  has 
always  been  content  to  select,  as  its  subjects  of  discussion,  such 
questions  as  are  susceptible  of  an  uniform  treatment  by  the  legis- 
latures and  judicatures  of  civilized  nations.  It  has  especially 
endeavoured  to  find,  in  the  department  of  private  intemadonal 
law,  subject-matter  for  its  labours  at  those  points  where,  at  the 
present  day,  the  contact  of  nations  renders  uniformity  at  once 
desirable  and  feasible ;  while,  as  regards  public  international  law, 
it  has  never  claimed  anything  more  than,  in  a  spirit  of  Christian 
and  modem  morality,  to  assist  in  building  upon  the  foundations 
already  in  existence. 

"  Yet,  even  with  these  limitations,  the  task  of  the  Association  is 
one  of  considerable  magnitude  and  extreme  difficulty.  It  may  be 
safely  averred  that  not  many  decades  of  years  ago  it  would  have 
been  regarded  as  a  quixotic  undertaking. 

"  It  is  not  necessary  to  go  back  far  in  the  history  of  law  to 
come  to  a  time  when  the  most  partial  unification  of  laws,  even  as 
between  the  foremost  among  civilized  nations,  was  entirely  out  of 
the  question.  It  needs  no  argument  to  show  that  such  a  con- 
summation necessarily  presupposes  the  attainment  of  a  high 
standard  in  jurisprudence  and  legislation  by  the  several  nations 
concerned.  For  how  could  any  one  hope  to  unify  a  number  of 
legal  systems  of  which  each  should  still  be  in  a  condition  of  incipient 
development,  of  infantile  imperfection  ? 

"  And,  with  regard  to  public  international  law,  how  can  any  one 
conceive  its  establishment  upon  a  satisfactory  basis,  without  such 
a  previous  growth  of  international  intercourse  and  relations  as 
should  make  an  union  of  the  various  states  in  the  bonds  of  one 
law,  the  same  for  all,  acknowledged  by  all  and  supreme  over  aO^ 
appear  to  be  at  once  a  want  and  an  object  of  general  desire  ? 

"  Now,  let  us  try  to  realize  the  state  of  things  which  actually 
obtained  towards  the  end  of  the  last  century.  It  is  true  that 
enlightened  minds  had  to  some  extent  traced  the  lines  upon  which, 
in  the  first  instance,  a  public  international  law  was  to  be  framed. 
Ii  is  true,  also,  that  in  some  states  commerce  had  begun  to  show 
its  vivifying  influence  in  the  development  of  private  law.     But 
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most  of  the  states  then  in  the  van  of  civUization  still  maintained 
towards  each  other  an  attitude  of  jealous  exclusiveness.  There 
had,  indeed,  been  some  relaxation  of  the  ancient  strictness  which 
treated  all  aliens  as  outlaws ;  but  the  conception  of  a  confedera- 
tion of  mankind,  founded  upon  community  of  morals  and  held 
together  by  a  common  code  of  laws,  had  as  yet  scarcely  found  a 
place  even  among  the  imaginings  of  poets. 

"  What,  again,  was  the  condition  of  legislation  and  jurisprudence 
in  the  individual  states  ?  The  diversity  of  laws  extended,  it  will 
be  remembered,  not  only  to  the  different  races,  but  to  the  different 
political  units  which  circumstances  had  formed  in  the  course  of  time. 
Intercommunication  had  not  removed  the  barriers  which  separated 
the  greater,  the  less  and  the  smallest  of  national  and  tribal  commu- 
nities from  each  other.  No  wonder  that,  at  such  a  time,  the  various 
laws,  too,  should  bear  the  impress,  not  of  a  broad  universality,  but 
of  extreme  particularism,  that,  instead  of  being  refreshed  by  a 
living  stream  of  national  and  international  communion,  they  should 
become  ossified,  and  that,  rather  than  resort  to  the  very  fountain 
of  life  itself,  they  should  seek  for  their  nourishment  among  the 
mouldy  relics  of  the  past  It  was  a  time  when  the  great  king 
of  Prussia  who  first  undertook  to  give  to  his  people  a  national  law 
corresponding  to  their  needs  said,  not  without  some  show  of 
reason,  that  he  must  put  an  end  to  the  pettifogging  of  the  lawyers 
and  supersede  the  whole  existing  body  of  practitioners.  It  was 
a  time  when  the  complaint  was  justified  which  was  made  by  the 
greatest  poet  of  our  age,*  and  which  has  been  repeated  after  him 
times  without  number : 

"  *  Your  laws  must  be  antique  to  please  ; 
Hereditary,  like  disease, 
Slowly  they  pass  from  race  to  race 
And  drag  themselves  from  place  to  place. 
Obscure  has  grown  what  once  was  plain, 
What  was  a  benefit,  a  bane. 
Alas  I  that  rights  we  should  have  none, 
Save  from  our  fathers  dead  and  gone  ! '  t 

"  The  mighty  ferment  of  men's  minds  which  marks  the  close 

*  Goethe.  t  /^ausf,  part  i.,  sc.  4. 
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of  the  last  century,  and  which  was  carried  to  the  ends  of  the  earth 
by  the  storms  of  the  first  French  Revolution,  ushered  in  a  brighter 
phase  of  jural  life.  We  see  the  nations  gaining  strength,  weak 
states  broken  up  and  their  parts  reformed  into  strong  ones ;  we 
see  the  best  of  them  toiling  hard  to  perfect  their  laws,  as  the  key* 
stone  of  political  life,  as  a  comer-stone  of  social  life.  Thus 
originated  the  present  laws  of  the  Prussian  and  Austrian  mon- 
archies, the  Codg  NapoUon  and  the  numerous  systems  founded 
upon  that  code — and  ever  since  then,  till  now,  that  spirit  has  been 
abroad  which,  carefully  noting  the  growth  of  intercourse  and  the 
needs  of  public  and  social  life,  is  intent,  above  all  things,  upon 
the  amelioration  of  the  law.  In  Germany,  the  General  Law  of 
Bills  of  Exchange  and  the  General  Commercial  Law  saw  th^ 
light  at  a  time  when  as  yet  the  political  union  of  the  Germans 
was  but  a  dream — the  determination  of  the  political  disruption 
led  in  the  course  of  a  few  years  to  uniform  legislation  in  the 
matters  of  procedure  and  criminal  law;  and  before  long  the 
whole  of  the  civil  law  of  Germany  will  be  contained  within  the 
four  comers  of  a  single  enactment  And  similar  phenomena 
have  been  witnessed  in  other  states,  both  in  Europe  and  beyond 
the  Atlantic. 

"  As  soon  as  the  improvement  of  the  national  law  has  eliminated 
the  principal  cause  of  the  nations  being  unable  to  combine  and 
assimilate  their  laws,  immediately  the  mind  of  man  begins  to  busy 
itself  with  the  institution  of  a  law  to  bind  all  nations. 

"  It  might  be  thought  at  first  sight  that  the  maturity  of  the 
national  laws  would  be  an  obstacle  to  the  growth  of  an  inter* 
national  law,  inasmuch  as,  the  more  a  nation  had  done  towards 
perfecting  its  own  legal  system,  the  more  it  would  feel  inclined  to 
cling  to  its  peculiar  institutions  and  not  to  alter  them  in  deference 
to  public  opinion  abroad. 

"  But  this  view  would  completely  ignore  the  manner  in  which 
the  laws  of  a  nation  grow  up. 

"  It  is  not  the  lawgivers  who  make  the  laws — the  times  create 
them.  The  function  of  the  lawgivers  is  to  gauge  accurately  the 
requirements  of  the  day ;  and  he  is  the  best  lawgiver  who  interprets 
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rightly  the  signs  of  his  time  and  only  imposes  such  commands  as 
they  bid  him  impose. 

"  At  the  present  day,  when  the  intercourse  of  the  civilized  world 
has  assumed  unprecedented  proportions,  no  nation  can  legislate 
for  itself  without  some  regard  to  the  laws  and  customs  of  other 
countries.  The  unity  of  intercourse  leads,  perforce  and  inevitably, 
to  an  assimilation  of  the  laws  of  nations.  Let  me  illustrate  this 
by  examples. 

"  The  traffic  by  sea  has  become  so  brisk  that  collisions  of  ships 
and  consequent  loss  of  life  and  property  at  sea  are  vastly  more 
frequent  than  they  formerly  were.  This  gives  rise  to  the  necessity 
of  laying  down,  by  way  of  precaution,  strict  rules  to  be  observed  by 
vessels  meeting  at  sea.  But  the  object  of  such  rules  would  clearly 
not  be  attained,  if  they  did  not  apply  to  vessels  of  all  nationalities. 
Accordingly  we  find  that,  almost  as  a  matter  of  course,  admitting 
of  no  alternative,  all  the  seafaring  nations  have  made  their  laws 
the  same  with  respect  to  the  rules  of  the  road  at  sea. 

*'  Similarly,  in  the  domain  of  public  international  law,  the  rights 
of  neutral  navigation  in  time  of  war  were  for  a  long  time  practically 
undefined,  and,  as  a  consequence,  the  insecurity  of  neutral  property 
became  so  great  as  to  be  perfectly  intolerable.  Here  again  it 
was  an  imperative  necessity  of  trade  which  led  to  the  majority  of 
the  naval  powers  joining  in  the  Declaration  of  Paris  of  1856  and 
thus  caused,  one  of  the  most  important  reforms  in  the  annals  of 
public  international  law. 

"  Having  regard  to  these  circiunstances,  I  think  it  may  be  fairly 
asserted  that  the  work  of  our  society  is  not  only  useful,  but, 
indeed,  necessary. 

*'  The  Association  is  not  an  international  legislature.  It  has  no 
official  credentials,  no  official  connection  with  the  legislators  of 
diflTerent  countries.  Its  work  is  of  a  purely  scientific  kind.  But 
consisting,  as  it  does,  of  jurists,  statesmen  and  merchants,  it 
addresses  itself  to  those  subjects  of  public  and  private  law  upon 
which  now-a-days  the  intercourse  of  nations  calls  for  an  assimilation 
of  their  laws.  In  this  way  it  endeavours  to  found  a  new  inter- 
national science  of  law. 
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"  In  the  province  of  private  international  law  the  most  eminent 
jurists  have  hitherto  been  restricted  to  the  inquiry,  which  territorial 
law  ought  to  govern  the  jural  relations  arising  out  of  dealings  between 
persons  belonging  to  different  nations  ?  Every  lawyer  knows  with 
what  nice  discrimination  a  Story,  a  Savigny,  a  Fhillimore,  a 
Fcelix  and  many  others  of  the  leading  jurists  of  our  time  have 
applied  themselves  to  laying  down  authoritative  rules  as  to  whether, 
and  when,  the  Ux  loci  contractus^  the  lex  foriy  the  lex  domicilii  or 
the  lex  rei  sitas  is  to  apply  in  a  given  case. 

"  Nevertheless,  it  must  be  conceded  that,  as  these  endeavours 
have  not  led  to  identical  results,  so  in  many  instances  they  are  not 
calculated  to  produce  much  that  will  be  valuable  in  practice. 
The  complications  of  modem  life  elude  every  attempt  to  ascertain 
a  territorial  law  applicable  to  all  possible  sets  of  circumstances. 
This  may  likewise  be  shown  by  an  example. 

''A  British  ship  is  condemned  in  a  foreign  port  to  be  sold,  to 
pay  her  debts.  The  proceeds  of  the  sale  are  claimed  by  the 
holder  of  a  bottomry  bond  executed  in  the  United  States  and 
made  payable  in  Germany,  several  purveyors  of  stores  in  the  last 
halting-place,  a  French  port,  several  British  mortgagees,  the  crew 
in  respect  of  their  wages,  the  pilot  in  respect  of  his  dues  and, 
finally,  creditors  with  other  claims,  ^.^.,  for  damage  done  to  cargo. 
The  purchase-money  is  not  sufficient  to  satisfy  all.  It  consequently 
becomes  necessary  to  fix  the  order  of  succession  in  which  they 
shall  be  paid.  The  divergency  of  the  laws  which  regulate  the 
various  rights  requires  that  some  law  should  be  selected  to  decide 
as  to  priorities.  In  practice  the  law  of  the  place  of  sale  is 
generally  adopted.  This  law  depends  upon  circumstances  which 
are  wholly  fortuitous ;  it  will  differ  according  as  wind  and  weather 
have  driven  the  ship  into  one  port  of  refuge  or  another.  It  is 
obvious,  then,  that,  for  this  reason,  those  who  give  credit  upon 
ships  have  a  very  uncertain  security.  The  cause  of  this  is  the 
diversity  of  laws. 

*'  Commerce  demands  that  the  different  laws  should  be  assimi- 
lated, in  order  that  this  insecurity  may  cease. 

"  It  was  considerations  of  this  kind  which  induced  our  Association 
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to  employ  itself  with  the  introduction  of  a  general  law  to  regulate 
general  average  losses ;  and  with  regard  to  a  number  of  questions 
with  which  we  have  dealt,  and  with  some  of  which  we  shall  deal 
again  this  year,  the  efifect  to  be  given  to  foreign  bankruptcies,  the 
execution  of  foreign  judgments,  patent  law,  copyright  and  the 
laws  of  bills  of  exchange  and  negotiable  securities — I  merely  take 
these  as  samples — ^it  might  easily  be  proved  how  desirable  it  is,  in 
the  interest  of  trading  nations,  that  many  of  the  differences  which 
exist  between  the  laws  of  different  states  should,  once  and  for  all, 
be  abolished*  Nor  is  this  need  less  felt  in  connection  with  other 
parts  of  private  law.  I  will  only  allude  to  what  the  President  of 
our  Association  said  at  our  last  annual  meeting  with  reference  to 
the  laws  relating  to  marriage,  to  which,  I  believe,  your  attention 
will  again  be  drawn  during  the  present  Conference. 

"Our  efforts  are,  therefore,  directed  to  supplementing  the 
inquiries  heretofore  made  by  the  learned  as  to  the  proper  law  to 
apply  in  a  supposed  case  and,  within  certain  limits,  to  superseding 
such  inquiries  by  bringing  about  the  unification  of  laws.  We 
seek  to  add  to  the  existing  doctrines  of  private  international 
law  and  to  replace  them  eventually  by  an  international  science 
of  law. 

"  Can  this  problem  be  solved  ?  I  certainly  think  it  can.  For 
we  have  the  advantage,  first,  of  numbering  among  our  members  re- 
presentatives of  all  nations,  aU  men  with  the  same  object  in  view 
and  chiefly  men  learned  in  the  law  and  men  conversant  with  com- 
merce, whose  knowledge  and  experience  are  a  guarantee  that  what 
they  propose  will  be  practicable.  Then,  as  already  observed^  we 
have  the  advantage  of  only  being  bent  upon  laying  down  such 
rules  as  the  constant  increase  in  the  intercourse  of  nations  shall 
require.  Finally,  we  have  the  advantage  of  living  in  an  age  when 
the  press,  that  great  power  of  modem  civilization,  with  its 
thousands  of  mighty  organs,  is  ever  calling  the  attention  of  the 
whole  world  to  the  requirements  of  political  and  social  life  and  at 
the  same  time  furnishing  the  means  of  transmitting  the  thoughts 
of  scientific  inquirers  with  ease  to  the  remotest  portions  of  the 
globe. 
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**  And  yet  our  labours  are  purely  scientifia  But  let  us  not' be 
afraid  that  they  will  be  fruitless.  Many  and  many  a  year  may 
pass  before  the  seed  which  we  are  sowing  shall  spring  up ;  but 
the  day  will  come  when  that  seed  shall  bear  fruit  Meantime, 
let  us  labour  unceasingly  and  unweariedly;  and  let  us  re- 
member what  Prince  Albert,  the  noblest  of  the  noble  among  his 
people,  once  so  beautifully  said :  '  I  conceive  it  to  be  the  duty  of 
every  educated  person  closely  to  watch  and  study  the  time  in 
which  he  lives  and,  as  far  as  in  him  lies,  to  add  his  humble  mite 
of  individual  exertion  to  further  the  accomplishment  of  what  he 
believes  Providence  to  have  ordained.  Nobody,  however,  who 
has  paid  any  attention  to  the  peculiar  features  of  our  present  era 
will  doubt  for  a  moment  that  we  are  living  at  a  period  of  wonderful 
transition,  which  tends  rapidly  to  accpmpb'sh  that  great  end  to 
which,  indeed,  all  history  points :  the  realization  of  the  unity  of 
mankind — not  a  unity  which  breaks  down  the  limits  and  levels 
the  peculiar  characteristics  of  the  different  nations  of  the  earth, 
but  rather  a  unity  the  result  and  product  of  those  very  national 
varieties  and  antagonistic  qualities.' 

'*  Gentlemen,  I  will  conclude  my  remarks ;  as  I  fear  that  I  have 
already  trespassed  too  long  upon  your  patience.  Our  Association 
is  indebted  for  its  existence  to  the  initiative  of  men  from  the 
United  States  who  were  filled  with  an  ardent  zeal  for  the  promotion 
of  peace  upon  earth.  That  is  a  subject  which  has  been  discussed 
at  our  meetings.  I  cannot,  myself,  share  the  view  of  those  who 
believe  that  it  is  possible  to  ensure  universal  peace  by  means  of  a 
convention  between  the  nations,  whether  for  the  erection  of  an 
international  arbitral  tribunal,  or  for  a  reduction  of  standing 
armies  or  for  whatever  else  may  have  been  propounded.  But  no 
one  will  deny  that  the  idea  is  a  great  one  and  one  well  worthy  of 
the  present  age.  And  I  think  that,  if  we  persevere  in  that  work 
of  ours  which  I  have  been  endeavouring  to  describe,  we,  too,  for 
our  own  part,  shall  have  done  something  towards  realizing  that 
idea.  The  closer  the  nations  are  drawn  together  in  the  bonds  of 
intercourse,  morality  and  law,  the  more  surely  will  peace  find  a 
home  upon  earth,  and  the  more  certainly  will  those  words  be 
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fulfilled  with  which  the  heavenly  host  proclaimed  the  dawxkof  the 
Christian  era:  'Glory  be  to  God  in  the  highest,  and  on  earth 
peace,  good-will  towards  men !'" 

Communications^  CorrespondenUy  &*c. 

At  the  conclusion  of  the  opening  speech,  Dr.  K  E.  Wendt,  of 
London,  expressed  to  the  meeting  in  the  name  of  the  President  of 
the  Association,  the  Right  Hon.  Sir  Robert  Joseph  PhillimorE) 
P.C,  a  Judge  of  the  English  High  Court  of  Justice,  his  regret  at 
being  prevented  from  attending  the  Conference. 

The  Honorary  General  Secretary  of  the  Association,  Mr.  H.  D. 
Jencken,  of  London,  communicated  a  number  of  letters  and 
telegrams  from  members,  excusing  their  absence  from  the  meeting, 
among  others,  from  M.  D.  Goubareff,  of  St.  Petersburg,  Dr.  S. 
BoRCHARDT,  of  Berlin,  HerrH.  H.  Meier,  of  Bremen,  Member  of 
the  German  Reichstag  and  Chairman  of  the  North  German  Lloyd, 
Professor  Daniel  de  Folleville,  of  Douai,  the  Chevalier  C.  de 
ScHERZER,  Austro-Hungarian  Consul-General  at  Leipsic,  M.  Ede 
KoRNYEi,  of  Buda-Pesth,  the  Commendatore  P.  S.  Mancini, 
Minister  of  State,  of  Rome,  Sir  Sherston  Baker,  Baronet,  Mr. 
Henry  Richard,  M.P.,  Professor  Leone  Levi  and  Mr.  Manley 
Hopkins,  of  London,  Mr.  Richard  Lowndes,  of  Liverpool,  the 
Hon.  D.  D.  Field,  of  New  York,  formerly  President  of  the 
Association,  Judge  Amasa  J.  Parker,  of  Albany,  M.  Charles 
Lemonnier,  President  of  the  Ligue  Internationale  de  la  Paix  et  de 
la  Libertiy  of  Geneva,  Professor  C.  Goos,  of  Copenhagen,  Mr.  P. 
J.  Bachiene,  Counsellor  of  State,  of  the  Hague,  Professor  T.  M. 
C.  AssER,  of  Amsterdam,  and  Mr.  H.  Levyssohn  Norman, 
Member  of  the  Dutch  East-Indian  Council. 

Mr.  Jencken  also  laid  upon  the  table  a  variety  of  books  and 

pamphlets  received  by  the  Association  in  the  course  of  the  past 

year. 

Minutes  of  the  London  Meeting, 

The  minutes  of  the  Conference  held  in  London  in  1879,  laid 
upon  the  table  by  Mr.  Oliver  Smith,  of  London,  the  Honorary 
International  Secretary  of  the  Association,  were  taken  as  read. 
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Annual  Report  of  the  Council. 

The  printed  report  of  the  Council  for  the  year  1879-80  was 
presented  by  Sir  Travers  Twiss,  Q.C,  D.C.L.,  F.ILS.,  of  London, 
Chairman  of  the  Executive  Council.  It  announced  the  accession 
of  98  new  members  since  the  last  Conference  and  recorded  the 
deaths  of  Dr.  J.  P.  Thompson,  of  New  York,  and  M.  D.  D.  Far- 
JASSE,  Advocate  of  the  Court  of  Cassation  of  Paris,  two  of  the 
earliest  members  of  the  Association,  and  of  M.  H.  Bonafos,  Judge 
of  the  Civil  Tribunal  of  Lyons,  and  Dr.  E*  Zimmermann,  of  Berlin. 
It  summarized,  as  usual,  the  work  done  during  the  year,  with 
special  refeitence  to  the  subjects  of  general  average,  marine 
insurance,  affreightment,  bills  of  exchange,  negotiable  securities, 
copyright  and  consular  jurisdiction.  Finally,  it  described  the 
finances  of  the  Association  as  continuing  on  a  favourable  basis. 

The  Conference  then  adjourned  for  the  day. 
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Wednesday,  25  August,  1880. 

The  ordinary  business  of  the  Conference  began  at  10  o'clock  in 
the  morning  on  Wednesday,  the  2Sth  of  August,  1880, 

The  chair  was  taken  by  the  President  of  the  Conference,  Dr. 
Friedricm  Sieveking. 

The  minutes  of  the  opening  day  were  read  by  Mr.  Oliver 
Smith,  Honorary  International  Secretary  of  the  Association,  and 
were  confirmed  by  the  meeting. 

Regulations. 

The  learned  President  called  attention  to  the  Rules  X.  and  XI. 
of  the  Constitution  of  the  Association,  by  which  French  and 
German,  unless  otherwise  directed  by  the  Conference,  would  be 
the  official  languages  of  the  meeting* — although  every  member 
might,  if  he  chose,  speak  in  his  own  language  f — and  no  one 
would  be  entitled  to  speak  more  than  once  upon  the  same 
subject,  except  in  explanation  or  reply,  or  for  more  than  ten 
minutes  at  a  time,  without  the  leave  of  the  Conference. 

Consuiar  Jurisdiction  in  the  Levant  and  the  Status  of  Foreigners 
in  the  Ottoman  Law  Courts. 

Sir  Travers  Twiss,  Q.C,  D.C.L.,  F.ILS.,  the  Chairman  of 
the  Committee  upon  Principles  to  govern  intercourse  between 
Christian  and  non-Christian  Peoples,  after  paying  a  tribute  to 
Mr.  P.  J.  Bachiene,  Counsellor  of  State,  of  the  Hague,  who  had 
been  obliged  by  failing  eye-sight  to  resign  the  chairmanship  of 
the  committee,  read  the  following  paper,  intituled  "Consular 

*  '  *  As  being  the  of&cial  languages  of  Switzerland.  In  the  Federal  Assembly 
resolutions  are  put,  and  the  minutes  kept,  in  both  French  and  German." 

t  "  Fourteen  nationalities  were  represented  at  the  Conference  j  but  the  only 
languages  used  were  German,  French,  Italian  and  English.*' 
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Jurisdiction  in  the  Levant  and  the  Status  of  Foreigners  in  the 
Ottoman  Law  Courts  : " 

"  Two  subjects  have  been  suggested  by  the  Council  for  discussion 
at  the  present  Conference,  to  which  I  propose  to  invite  your 
attention.  The  first  is  a  legacy  bequeathed  to  it  by  the  Con- 
ference held  at  Frankfort  in  1878,  namely,  the  subject  of  consular 
jurisdiction  in  Oriental  countries ;  the  second  is,  I  believe,  an 
original  subject,  at  least  in  its  present  form,  namely,  the  status 
of  foreigners  in  the  law  courts  of  the  Ottoman  Empire.  It  may 
be  within  the  knowledge  of  most  of  our  members  that  what  is 
entitled  the  systemof  consular  jurisdiction  in  the  Levant  originated, 
in  the  peculiar  sense  of  the  term  '  consular,*  with  the  early  *  capi- 
tulations'-—or,  as  we  should  describe  analogous  conventions  in  the 
present  day,  with  the  early  treaties  of  commerce  concluded  between 
the  Christian  powers  of  Europe  and  the  Ottoman  Porte  in  the 
course  of  the  sixteenth  century,  of  which  the  most  ancient  is  the 
treaty  concluded  between  Francis  I.  of  France  and  the  Sultan 
Suleiman  II.  in  1535.  In  speaking,  however,  of  this  treaty  as 
inaugurating  the  system  of  consular  jurisdiction  in  the  Levant,  I 
ought  not  to  omit  all  notice  of  the  fact  that  the  jurisdiction 
exercised  by  the  consuls  of  the  Christian  powers  of  Europe, 
under  a  succession  of  treaties  between  those  powers  and  the 
Ottoman  Porte,  is  only  a  continuation  and  extension  of  the 
privileges  originally  granted  by  the  Christian  Emperors  of  Con-* 
stantinople  to  the  Venetians  and  to  the  Genoese,  which  were 
renewed,  in  the  case  of  the  Venetians,  by  the  Sultan  Mehemet  IL 
in  the  year  1454,  being  the  year  immediately  succeeding  his 
victorious  entry  into  the  ancient  capital  of  the  Christian  Emperors 
of  the  East  The  Genoese  had  already  obtained  the  grace  of  the 
Sultan  in  the  preceding  year,  and  continued  in  possession  of 
Galata,  a  suburb  of  Constantinople. 

"  It  should  also  not  be  forgotten,  in  dealing  with  the  question  of 
the  *  capitulations,'  as  they  are  termed,  that  they  ought  never  to  be 
spoken  of,  nor  regarded,  as  badges  of  inferiority  on  the  part  of  the 
Oriental  nations.     They  were.  On  the  contrary,  rather  favours  or 
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concessions  on  their  part  to  the  nations  of  the  West    The  privi- 
leges, however,  which  they  secured  to  the  merchants  of  Western 
Europe  in  the  ports  of  the  Mediterranean  and  of  the  Black  Sea 
had  been  enjoyed  by  their  ancestors  in  the  same  ports  at  a  time 
when  the  inhabitants  of  those  ports  venerated  the  Cross  equally 
with  the  nations  of  Western  Europe,  whose  merchants  frequented 
those  ports  and  were  permitted  to  live  under  their  own  laws, 
administered  by  their  own  magistrates.     This  practice  was  at 
one  time  general  throughout  Europe.     It  had  originated  in  Spain 
after  the  conquest  of  that  country  by  the  Visigoths  in  the  fiflh 
century  after  Christ,  and  by  degrees  a  system  of  personal  laws 
had  come  to  supersede,  throughout  Europe,  the  territorial  law  of 
the  Roman  Empire,  as  it  fell  into  disuse  amidst  populations  of 
various  and  strange  origin.     To  use  the  language  of  Cassiodorus, 
the  famous  Calabrian  secretary  of  Theodoric  the  Great,  who  founded 
the  kingdom  of  the  Ostrogoths  in  Italy  (453-466),  the  Roman 
was  a  judge  for  the  Roman  and  the  Goth  for  the  Goth,  and  under 
a  diversity  of  judges  justice  was  equally  administered  to  all.*  The 
mercantile  communities  were  no  exception  to  this  great  revolution 
in  the  system  of  European  law,  and  local  customs  grew  up  in  the 
chief  commercial  cities  of  Spain  and  of  Italy,  which  came  to  be 
respected  by  their  inhabitants  as  laws,  so  that,  to  borrow  an  ex- 
pression from  the  code  of  the  usages  and  good  customs  of  the 
maritime  city  of  Amalphi,  which  was  drawn  up  in  the  eleventh 
century,  the  rule  was  that  *uM  cansuetudo  loquitur^  lex  facet*; 
in    other  words,  the  Roman  written    law  was  a  dead  letter, 
wherever  there  was  a  living  custom  to  the  contrary.     Hence  the 
inhabitants  of  the  great  commercial  cities  came  to  regard  as  law 
only  the  customs  of  their  fellow-citizens,  and  their  merchants 
were  required  to  observe  them  in  their  intercourse  with  one 
another,  even  when  commorant  for  purposes  of  commerce  in 
foreign  countries.     It  was  thus  no  disparagement  to  the  inde- 
pendence, nor  any  derogation  from  the  sovereignty,  of  the  Ottoman 
Porte,  when  Mehemet  II.,  after  his  conquest  of  Constantinople, 

*  "  Romanis  Romanus  judex  erat^  Gothis  Gothtis^  et  sub  drversUate  judkum 
unajusHtia  omnes  compUcUbatur,^^ 
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granted  to  the  Seigniory  of  Venice  that  it  might  send  at  its 
pleasure  to  Constantinople  a  magistrate  (dail/i)^  with  a  suite 
according  to  usage,  who  should  be  at  liberty  to  rule  in  civil 
matters  and  to  govern  and  to  administer  justice  to  Venetians  of 
every  condition,  the  Sultan  engaging  to  secure  that  the  Pacha  or 
Seraskier  of  Roumelia  should  afford  every  favour  to  the  said 
magistrate  on  each  occasion  when  it  might  be  requisite  in  order 
to  enable  him  to  discharge  the  duties  of  his  office.  (Convention  of 
1454;  Art  XVI.)* 

"  I  have  ventured  to  call  your  attention  to  the  language  of  this 
treaty,  as  it  is  apparently  unknown  to  most  writers  on  the  subject 
of  the  capitulations  with  the  Ottoman  Porte,  to  judge  from  their 
silence  respecting  it  and  from  its  escaping  all  notice  in  the  ordinary 
collections  of  treaties.  A  French  version  of  the  text  of  the  treaty 
will  be  found  in  the  fourth  part  of  the  Collection  of  Laws  of  the 
Ottoman  Empire,  recently  published  at  Constantinople  under  the 
title  of  '  LigislaHon  Ottoman^,*  It  has  also  been  published  by 
Gatteschi,  in  his  '  Manuale  di  diritto  pubblico  e  privato  Ottonumo! 

'*  But  there  was  a  nation  of  higher  civilization  than  the  Ottomans, 
which  also  professed  the  religion  of  Mahomet,  and  occupied  the 
eastern  shores  of  the  Mediterranean  in  the  eighth  and  ninth 
centuries  of  the  Christian  era,  of  which  some  notice  may  be  fitly 
taken,  inasmuch  as  its  chiefs  claimed  the  Kaliphate,  as  being 
the  descendants  of  Ali  and  Fatima,  the  daughter  of  the  Prophet, 
and  they  are  known  in  history  as  the  Fatimite  Kaliphs.  It  was 
with  one  of  the  most  famous  of  these  Kaliphs,  well  known  to  the 
readers  of  Eastern  story  as  the  Kaliph  Haroun  al  Raschid,  that 
the  Emperor  Charlemagne  entered  into  treaties,  under  which  the 
kings  of  France  have  claimed,  from  the  ninth  century,  the  guardian- 
ship of  the  Holy  Places  at  Jerusalem,  and  which  treaties  are 

♦  •*  Art  16.  *  Que  la  mime  Sei^neurie  peut  h  son  gri  etwayer  i  Constant 
tinopU  un  bailH  avec  sa  suite,  suwant  tusagty  lequel  ait  la  liherU  de  rigir  en 
civil  et  de  gouvemer  et  administrer  la  justice  entre  ses  VSnitiens  de  tauU 
condition  ;  le  Sultan  s*engagmnt  defaire  en  sorte  que  le  Pacha  ou  le  Siraskier 
de  la  Roumilie  accorde  toute  faveur  audit  bailli,  chaquefois  qu^il  en  sera  repot 
pour /aire  son  office.'  The  text  of  this  treaty  is  said  to  be  missing  from  the 
Venetian  state  archives" 
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considered  by  some  writers  to  be  the  true  starting-point  of  the 
jurisdiction  exercised  by  European  consuls  in  the  Levant.  I  have 
made  this  allusion  to  the  Arab  predecessors  of  the  Ottomans  in 
the  conquest  of  Palestine  and  of  Egypt  on  twofold  grounds :  in 
the  first  place,  by  reason  of  their  having  set  an  enlightened  ex- 
ample to  their  Ottoman  successors  in  the  liberty  of  trade  which 
they  granted  to  the  subjects  of  the  Christian  powers  of  Europe 
and  in  the  protection  which  they  afforded  to  their  judges ;  and  in 
the  second  place,  because  the  Arabs  appear  to  have  obtained  for 
themselves  in  the  ninth  century  from  the  Emperor  of  China  the 
analogous  privilege  of  having  a  Mahomedan  judge  at  Kan-fou 
(Canton),  who  should  adjudicate  according  to  the  Mahomedan 
law  upon  all  disputes  which  might  arise  amongst  the  Mahomedan 
merchants  trading  at  that  port  This  interesting  fact  was  first 
made  generally  known  by  a  narrative  purporting  to  be  the  work  of 
two  ancient  Arab  travellers,  which  was  translated  into  French  by 
Eusebius  Renaudot  in  17 18  and  subsequently  translated  into 
English  in  1733.*  The  MS.,  however,  of  which  there  is  preserved  in 
the  BibliotKkqtu  NaHanale  in  Paris  a  perfect  example,  has  been 
subsequently  ascertained  to  be  an  extract  from  a  larger  work  by  a 
most  famous  Arab  historian,  Ali  Aboul  Hassan  Mas'oudy,  who 
died  in  Egypt  a.d.  956,  and  who  was  a  contemporary  of  the  Arab 
travellers  whose  voyage  he  has  handed  down  to  us.  It  would 
thus  appear  that  the  treaty  privileges  which  the  European  powers 
have  obtained  in  more  recent  times  from  the  Emperor  of  China, 
of  having  the  disputes  of  their  European  subjects  trading  in  the 
ports  of  China  settled  by  judges  of  their  own  nationality,  is  not  an 
innovation  upon  a  time-honoured  usage  to  the  contrary,  but  is 
the  renewal  of  a  practice  which  existed  in  the  ninth  and  tenth 
centuries,  and  which  had  its  origin  in  international  comity  and  com- 
mercial convenience. 

"  Thus  much  for  the  early  history  of  the  consular  jurisdiction 

*  '*  The  English  translation  is  in  the  Libraxy  of  the  Royal  Geographical 
Society  of  London.  It  is  entitled  '  Ancient  Accounts  of  India  and  China, 
by  two  Mahomedan  Travellers  who  went  to  those  parts  in  the  Ninth 
Century.'    Translated  from  the   Arabic  by  E.  RenaudoU     8vo.     London, 

1733" 
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which  has  been  maintained  down  to  the  present  time  in  the  chief 
centres  of  trade  within  the  Ottoman  Empire.  In  the  peculiar 
sense  of  the  term  '  consular/  it  cannot  be  traced  further  back 
than  to  the  Treaty  of  1535,  already  mentioned  as  concluded 
between  Francis  I.  of  France  and  the  Sultan  Suleiman  IL, 
inasmuch  as  that  is  the  first  treaty  in  which  the  mention  of 
consular  judges  occurs,  the  previous  treaty  already  alluded 
to  as  concluded  between  Mehemet  II.  and  the  Venetians,  in 
1454,  speaking  of  a  ^baiUiJ  and  not  of  a  consul,  and  the 
treaties  of  a  still  earlier  date,  between  the  Christian  Emperors 
of  Constantinople  and  the  Venetians,  speaking  of  the  Podestat^ 
or  rector,  of  the  Venetians.  I  ought  not,  however,  to  omit  to 
state  that  consuls  are  mentioned  by  name  in  treaties  of  the 
twelfth  century,  concluded  between  the  Venetians  and  the  Chris- 
tian Princes  of  Syria,  and  that  magistrates  under  the  name  of 
'  consuls '  administered  justice  to  merchants  and  mariners  in  many 
of  the  maritime  cities  of  Spain  and  of  Italy  in  the  early  part 
of  the  eleventh  century. 

"The  Treaty  of  1535  deserves  more  than  a  passing  regard. 
Under  that  treaty  France  threw  her  mantle  over  the  subjects  of 
all  the  Christian  powers  of  Europe  trading  in  the  ports  of  the 
Ottoman  Empire.  The  King  of  France  had  reserved  special 
power  for  the  Pope,  the  King  of  England  and  the  King  of 
Scotland  to  accede  to  the  treaty;  but  the  subjects  of  those 
powers  were  content  to  trade  under  the  protection  of  France ; 
and  when  Henry  IV.  of  France  obtained  the  renewal  of  this 
treaty  with  the  Sultan  Achmet  I.,  in  1604,  he  obtained  the 
insertion  of  an  Article  (Art  iv.)  securing  to  the  Venetians  and 
the  English,  to  the  Spaniards,  the  Portuguese,  the  Catalans, 
the  Ragusians,  the  Genoese,  the  Anconitans,  the  Florentines 
and  the  subjects  in  general  of  all  other  nations  the  liberty  of 
trading  in  the  ports  of  the  Ottoman  Empire  under  the  protection 
of  the  French  flag  and  subject  to  the  jurisdiction  of  the 
French  consuls  resident  in  the  Ottoman  ports.  We  can- 
not be  surprised,  afler  perusing  the  provisions  of  this  treaty, 
that  the  merchants  of  the  various  nationalities  of  Europe  came 
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to  be  classed  indiscriminately  by  the  Ottomans  under  one  general 
appellation,  namely,  that  of  Franks.*    At  the  same  time,  however, 
that  we  may  justly  recognize  the  title  of  Francis  I.  of  France  to 
be  regarded  as  the  pioneer  who  first  solidly  bridged  over  the  abyss 
'^'     which   separated  the  Mussulman    successors  of  the   Christian 
Emperors  of  the  East  from  the  Christian  princes  of  Western 
Europe  who  had  divided  amongst  themselves  the  inheritance  of 
the  Emperors  of  the  West,  we  must  not  omit  to  bear  in  mind 
that  the  obligation  of  the  Treaty  of  1535  expired  on  the  death  of 
Suleiman  II.,  and  it  was  not  until  the  comparatively  recent  period 
of  1 740  that  a  treaty  was  concluded,  between  the  Sultan  Mahmoud  I. 
and   King   Louis  XV.  of  France,  which  in  terms  bound  their 
successors  (Article  85).    The  historian  of  the  Ottoman  Empire, 
Baron  Von  Hammer,  enumerates  not  less  than  eleven  renewals  of 
the  Treaty  of  1535  which  preceded  the  Treaty  of  1740,  each  re- 
newal, it  may  be  observed,  giving  occasion  for  the  insertion  of 
additional  articles.      The   latter   remark  will  also  apply  to  the 
renewal   of  the   treaties  concluded   between  England   and   the 
Porte  prior  to   1809,  of  which  the  treaty  concluded  in  1675 
between  King  Charles  II.  of  England  and  the  Sultan  Mehemet  IV. 
is  a  signal  example.     The  Treaty  of  1809,  which  was  a  treaty  of 
peace,  confirmed  the  capitulations  of  1675  as  well  as  all  the  in- 
termediate diplomatic  acts  relating  to  the  commerce  of  the  Black 
Sea  and  to  other  privileges  of  trade.     It  is  a  treaty  which  also 
deserves  notice  for  two  circumstances :  it  is  the  first  treaty  under 
which  Great  Britain  undertook  to  conform  herself  to  the  rule  of 
the  Ottoman  Porte  that  vessels  of  war  should  not  enter  the  canal 
of  Constantinople,  and  it  is  also  the  first  treaty  under  which  the 
King  of  Great  Britain  is  described  by  the  title  of  His  Majesty 
the  Padischah  of  Great  Britain.     The  title  of  Padischah  had  been 
given  from  the  earliest  time  to  King  Francis  I.  in  the  letters  of 
the  Sultan  Suleiman  II. 

'^  I  have  thought  it  desirable  to  set  before  you  a  brief  historical 
outline  of  the  origm  and  growth  of  the  consular  jurisdiction  in 

*  ''The  appellation  of  Franks  dates  as  far  back  as  an  ordinance  of  the 
Sulian  Mouzaffer,  a.d.  1023." 

D 
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the  East,  inasmuch  as  that  jurisdiction  is  regarded  by  some  persons 
as  an  aggressive  institution  which  ought  to  be  abandoned  in  the 
present  day  out  of  deference  to  the  advanced  civilization  of 
Eastern  nations  and  to  the  principle  of  territorial  sovereignty 
recognized  by  them  equally  as  by  the  nations  of  the  West  But 
territoriality,  as  the  basis  and  limit  of  community  of  law,  is  a 
theory  of  comparatively  modem  date,  as  compared  with  nation- 
ality, or  the  principle  of  race.  The  Ux  territorii  is  but  the  lex  lad 
written  large.  The  feudal  system  of  the  Northmen  in  its  early 
stages  of  growth  endeavoured  to  extirpate  the  municipal  institu- 
tions of  Southern  Europe^  wherever  they  had  survived  the  breaking 
up  of  the  Roman  Empire ;  but  the  municipal  system  had  struck 
such  deep  roots  into  the  soil  of  Europe  that  the  feudal  chieftains 
were  at  last  fain  to  consolidate  their  power  by  engrafting  it  on  the 
stock  of  the  ancient  municipalities,  and,  without  endeavouring  to 
adjust  the  respective  claims  of  opposite  principles  to  supremacy,  it 
may  be  sufficient  to  say  that  the  theory  of  a  law  with  geographical 
limits  grew  up  out  of  the  municipal  institutions  of  cities,  under  the 
influence  of  which  the  principle  of  race  was  lost  sight  of.  Spain 
is,  perhaps,  the  earliest  country  of  Europe  which  became  subject 
to  a  territorial  law,  a  fact  which  may  incline  the  scale  in  favour  of 
those  who  regard  municipal  institutions  as  having  exercised  the 
chief  influence  in  the  formation  of  territorial  law  in  the  sense  in 
which  that  system  is  now  generally  received  in  Europe.  But  in 
the  East  the  immiscible  character  of  race  has  been  kept  up  from 
the  earhest  times,  and  the  theory  of  personal  laws  still  survives 
to  a  great  extent  in  the  present  day,  a  phenomenon  which  is,  no 
doubt,  due  in  a  great  degree  to  the  fact  that  the  founder  of  one  of 
the  great  religious  systems  of  the  East  was  also  the  lawgiver  of  his 
early  disciples.  I  do  not  propose  on  the  present  occasion  to 
investigate  the  religion  of  Fo,  known  in  India  as  Buddha,  further 
than  to  observe  that  Buddhism  is  a  tolerant  religion ;  and  I  may 
remark  that  the  system  of  Confucius,  upon  which  Buddhism  was 
an  innovation  in  China,  is  a  philosophy,  not  a  religion ;  but  neither 
of  these  systems  of  philosophic  or  religious  thought  is  essentially 
hostile  to  Christianity,  nor  do  they  raise  any  insuperable  barrier 


(    35    > 

against  a  community  of  law  with  the  Christian  nations  of  the  West 
The  religion  of  Mahomet,  on  the  other  hand,  is  exceptional,  for 
the  Koran  is  not  only,  a  code  of  morality,  but  a  code  of  inter- 
national law  which  prohibits  all  relations  of  equality  and  reci- 
procity between  the  House  of  Islam  and  the  Nations  of  the 
Unbelievers  and  allows  the  state  of  war  between  the  Faithful 
and  those  who  do  not  acknowledge  the  divine  mission  of  Mahomet 
to  be  suspended,  indeed,  by  treaty-engagements,  but  never  to  be 
converted  into  a  normal  state  of  permanent  peace.  This  is  a 
speciality  of  the  Oriental  question  which  is  not  to  be  overlooked 
in  our  examination  of  the  different  groups  of  nations  with  whom 
the  Christian  states  of  Europe  have  treaties  on  the  subject  of 
consular  jurisdiction.  I  propose  on  the  present  occasion  to 
confine  my  remarks  to  certain  incidents  of  that  jurisdiction,  as 
exercised  by  the  consuls  of  the  Christian  powers  of  Europe  and 
of  America,  under  the  exequatur  of  the  Sultan  of  the  Ottomans, 
in  the  chief  commercial  cities  of  his  Empire,  and  to  the  present 
working  of  the  judicial  institutions  of  the  Ottoman  Empire  which 
would  replace  the  Consular  Courts,  if  they  were  abrogated. 

"  The  Ottoman  Empire  may  fairly  claim  precedence  of  treatment 
at  our  hands ;  for  the  consular  relations  of  the  Christian  powers 
with  that  empire  are  of  far  older  standing  than  their  correspond- 
ing relations  with  the  empire  either  of  China  or  of  Japan,  and 
the  inherent  difficulties  in  adjusting  those  relations  were  so  great, 
when  the  mission  of  Jean  de  la  For6t  was  favourably  received  at 
Constantinople  in  1535,  that  the  subsequent  ameliorations  of  that 
adjustment,  whilst  they  are  the  triumphs  of  the  diplomacy  of  the 
past,  are  also  an  encouragement  to  European  statesmen  to  seek 
in  diplomatic  perseverance  a  peaceful  solution  of  the  difficulties 
which  still  exist 

"  It  must  not,  however,  be  supposed  that,  whilst  the  civilization 
of  the  Christian  states  of  Europe  has  been  advancing  by  leaps 
and  bounds  since  the  commencement  of  the  present  century, 
the  Ottoman  Empire  has  remained  stationary.  The  reign  of 
Mahmoud  II.,  which  commenced  in  1808,  constituted,  one  may 
say,  a  new  era  in  the  history  of  that  Empire  by  the  destruction 
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of  the  Janissaries  and  by  inaugurating  a  new  interpretation  of 
the  Koran,  as  regards  the  duties  of  the  true  believer  towards  the 
Christian;  and  the  altered  policy  of  the  Ottoman  state  found 
public  expression  in  the  hatti  scheriff  of  Gulhani,  promulgated 
four  months  after  the  accession  to  the  throne  of  the  successor  of 
Mahmoud  II.,  namely,  the  Sultan  Abdul  Medjid  (3rd  Nov.,  1839). 
This  charter  constitutes  almost  a  new  point  of  departure  for  the 
Ottoman  monarchy,  as  it  announced  that  the  imperial  conces- 
sions extended  to  all  the  subjects  of  the  Sultan^  of  whatever 
religion  or  sect  they  might  be,  and  that  they  should  enjoy  them 
without  any  exception ;  and  the  last  article  of  the  hatti  schaiff 
ordained  that  it  should  be  communicated  officially  to  all  the 
ambassadors  of  the  friendly  powers  resident  at  Constantinople, 
in  order  that  they  might  be  witnesses  of  the  grant  of  those  insti- 
tutions which,  if  it  pleased  God,  should  endure  for  ever.  The 
tanzimat^  which  organized  the  reforms  introduced  by  the  Sultan 
Mahmoud  II.,  and  which  professed  to  accomplish  a  return  to  a 
purer  order  of  state-policy,  which  had  been  corrupted  by  time 
and  by  the  evil  influence  of  the  Janissaries,  were  established 
shortly  after  the  promulgation  of  the  hatti  scheriff  of  Gulhani, 
and  from  that  time  forward  the  government  of  the  Sublime  Porte 
has  steadily  pursued  a  system  of  improvement  in  its  judicial  insti- 
tutions, some  of  which  deal  with  questions  in  which  the  subjects 
of  foreign  powers  are  plaintiffs  against  Mussulman  defendants, 
and  others  with  questions  in  which  the  subjects  of  foreign  powers 
may  be  either  plaintiffs  or  defendants  against  Mussulmans.  The 
latter  class  of  tribunals  may  fitly  demand  our  attention  in  the  first 
place. 

*'  The  institution  of  tliis  latter  class  of  tribunals  dates  from  the 
month  of  April,  1847,  when  a  memorandum  was  addressed  by 
the  Ottoman  government  to  the  foreign  legations  at  Constan- 
tinople (loth  April,  1847).  An  endeavour  had  been  made  about 
two  years  before  to  reorganize  the  ancient  Chambers  of  Commerce 
{tidjaret)  in  conformity  with  the  rules  of  procedure  adopted  in 

*  '  *  Tanumat  is  the  plural  of  the  Arab  word  tanum^  which  signifies  or* 
ganization." 
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the  French  code,  but  the  definitive  organization  of  these  tribunals 
was  not  completed  until  the  month  of  April,  1847.  ^^  ^^  ^^^ 
however,  until  1850  that  a  commercial  code  was  promulgated, 
framed  very  closely  after  the  text  of  the  French  Code  de  Conh 
merce,  A  memorandum  was  thereupon  addressed  by  the  Ottoman 
Minister  of  Foreign  Affairs  to  the  legations  at  Constantinople, 
of  the  date  of  6th  November,  1850,  with  a  request  that  the  ambas- 
sadors would  bring  to  the  attention  of  their  fellow-countrymen 
the  promulgation  of  the  new  code  and  would  engage  them  to 
pay  attention  to  its  provisions,  where  they  might  concern  them. 
This  code,  which  consists  of  315  articles,  is  published  in  the 
collection  of  laws  entitled  '  Legislation  Ottomane*  from  a  text  in 
the  archives  of  the  Ottoman  Mmister  of  Commerce.  An  appen- 
dix to  this  code  was  promulgated  in  i860,  which  treats  of  the 
organization  of  the  commercial  tribunals,  their  competence,  their 
internal  service  and  the  establishment  of  a  court  of  appeal  at 
Constantinople ;  and,  further,  a  new  code  of  procedure  for  these 
tribunals  was  promulgated  in  1862.  These  commercial  tribunals 
have  one  great  advantage  over  the  ordinary  civil  tribunals,  inas- 
much as  they  have  authority  to  carry  into  execution  their  own 
judgments,  whereas  the  ordinary  civil  tribunals  have  to  report 
their  decisions  to  the  governor-general  of  the  province,  who,  if 
he  approves  the  same,  directs  the  Minister  of  Police  to  give  effect 
to  them. 

"I  have  alluded  to  the  hatti  scheriff  of  Gulhani  of  1839  as  a 
new  point  of  departure  for  the  Ottoman  monarchy.  I  must  now 
invite  your  attention  to  an  imperial  rescript  of  still  greater  im- 
portance, namely,  the  ?tatii  humaioun  of  1856.  The  hatti 
scheriff  of  Gulhani  had  been  the  device  of  Reschid  Pacha  to 
induce  the  diplomacy  of  Christian  Europe  to  throw  its  shield  over 
the  youthful  Sultan  Abdul  Medjid,  barely  sixteen  years  of  age, 
and  to  defend  him  against  the  successful  invasion  of  Mehemet 
Ali,  who  was  inarching  through  Asia  Minor  upon  Constantinople. 
The  hatti  humaioun  of  1856  was  the  answer  of  Ali  Pacha  to  the 
memorandum  of  Lord  Stratford  de  RedclifTe  of  14th  January,  1856. 
I  use  the  term  *  answer  *  in  a  figurative  sense ;  perhaps  I  might 
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describe  it  more  correctly  as  the  result  of  the  British  ambas- 
sador's expostulation.  This  second  charter  of  the  Uberties  of  the 
Christians  purported  to  be  the  emanation  of  the  free  will  of  the 
Sultan  and  to  be  the  confirmation  of  the  liberties  previously 
granted  in  1839  to  all  the  subjects  of  the  Empire  without  distinc- 
tion of  class  or  creed.  It  specially  provided  that  all  conunercial, 
correctional  and  criminal  proceedings  between  Christians  and 
Mussulmans  should  be  heard  before  mixed  tribunals;  that  the 
audience  of  such  tribunals  should  be  public;  that  the  parties 
should  appear  before  the  tribunals  and  produce  their  witnesses, 
whose  depositions  should  be  received  without  any  distinction  of 
person,  under  the  security  of  an  oath  administered  according  to 
the  religious  law  of  each  form  of  worship.  Further,  the  laws  to 
be  applied  by  the  mixed  tribunals  were  to  be  drawn  up  and 
codified  as  soon  as  possible,  and  translations  of  them  were  to  be 
made  into  all  the  languages  in  use  within  the  Ottoman  Empire. 
A  quarter  of  a  century  has  now  nearly  elapsed  since  this  hatH 
humaioun  of  the  late  Sultan  Abdul  Medjid  was  promulgated. 
No  document  could  well  be  more  fiiU  of  promise  to  the  ear,  and 
the  promise  has  not  been  altogether  without  eflfect,  as  far  as  the 
preparation  and  promulgation  of  good  laws  are  concerned.  The 
French  codes  have  been  the  models  adopted,  and  a  series  of 
legislative  ordinances  have  been  issued  from  time  to  time,  which 
have  been  pubUshed  in  Turkish  and  form  what  is  entitled  the 
Doustaur^  or  Collection  of  Laws,  and  which  are  the  immediate 
emanation  of  the  legislative  power  of  the  Sultan.  Further,  the 
civil  and  criminal  tribunals  have  been  reorganised  by  the  law 
respecting  the  vilayets  (provinces),  promulgated  in  1867 ;  ^md 
inasmuch  as  the  right  of  acquiring  landed  property  has  been 
conceded  to  foreigners  under  the  express  condition  of  their  sub- 
mitting themselves  in  all  matters  concerning  that  propoty  to  the 
Ottoman  tribunals,  foreigners  have  become  subject  to  the  juris- 
diction of  the  civil  tribunals  in  recent  times  to  a  far  greater  extent 
than  when  the  hcUti  humaicun  of  1856  was  issued.  The  law 
granting  to  foreigners  the  right  of  acquiring  landed  property  within 
the  Ottoman  Empire  dates  from  1868,  and  under  the  protocol  to 


(    39    ) 

which  roost  of  the  Great  Powers  of  Europe  gave  their  adhesion  in 
that  year  foreign  owners  of  land  in  the  districts  in  which  the 
judicial  organization  of  the  vUayd  is  in  force  are  subject  to  the 
court  of  the  caza^  or  court  of  first  instance  of  the  district,  where 
they  must  appear  without  the  assistance  of  their  consul  and 
without  the  presence  of  his  dragoman.  No  objection  of  principle 
can  be  justly  raised  against  this  arrangement  The  acquisition 
of  land  is  optional  to  the  foreigner,  and  he  is  aware  of  the  con- 
ditions under  which  he  will  hold  it,  namely,  that  he  will  be  subject, 
as  regards  it,  to  the  Ottoman  civil  tribunals,  but  his  person  and 
moveables  are  not  thereby  withdrawn  from  the  protection  of  his 
consul.  Further,  a  foreign  owner  of  land  is  entitled  in  all  cases 
to  an  appeal  from  the  court  of  the  caxa  to  the  superior  court  of 
the  sandjaky  or  arrondissement,  in  which  he  will  be  entitled  to 
the  assistance  of  his  consul,  in  conformity  with  treaties.  The 
right  of  defence  and  the  publicity  of  the  proceedings  are  further 
assured  to  all  foreigners  who  may  have  to  appear  before  these 
Ottoman  tribunals,  equally  as  to  Ottoman  subjects.  It  is  under 
this  law  that  foreigners,  whether  plaintiff  or  defendants,  are 
brought  more  immediately  under  the  jurisdiction  of  the  civil 
courts,  as  distinguished  from  the  commercial  courts,  of  the 
Ottoman  Empire;  but  to  the  administration  of  justice  in  the  civil 
courts  great  exceptions  may  be  taken,  from  which  the  commercial 
courts  are  free. 

*'  This  brings  us  to  the  consideration  of  the  question,  what  is 
the  value  of  wise  laws,  if  they  are  not  justly  administered  ?  It 
is  of  importance  to  bear  in  mind  that  the  commercial  courts  of 
the  Ottoman  Empire  are  differently  constituted  from  the  civil 
courts.  They  are  essentially  tribunals  of  mixed  nationality, 
under  a  president  or  vice-president  nominated  by  imperial 
ordinance,  on  the  proposal  of  the  Minister  of  Commerce; 
whereas  the  civil  court  of  the  caza^  although  there  are  nominally 
one  or  more  Christian,  as  well  as  Mussulman,  assessors  in  it,  is 
under  the  direction  of  a  kadi^  a  member  of  the  uUma^  and  who 
is,  in  fact,  supreme.  The  kadi  is  appointed  upon  the  recom- 
mendation of  the  Shdkh-ul'lslamy  who  is  the  chief  of  the  ukma^ 
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the  body  of  lawyers  which  supplies  the  muftis^  who  are  the 
doctors,  or  interpreters,  of  the  law,  as  well  as  the  keulisy  who  are 
the  judges  and  administrators  of  it  There  is  a  third  division  of 
the  uiemay  which  I  ought  not  to  omit  to  notice,  namely,  the 
imamsy  who  are  the  ministers  of  religious  worship.  It  is  neces- 
sary to  enter  into  these  brief  details  respecting  the  ulana^  in 
order  to  make  intelligible  the  consular  reports  which  I  am 
about  to  cite. 

*^  The  institution  of  the  commercial  tribunals,  as  well  as  of  the 
new  tribunals  of  correctional  police  for  minor  offences,  has  been 
accompanied  by  two  great  reforms,  namely,  the  admission  of 
documentary  evidence  in  causes  in  which  formerly  oral  evidence 
was  alone  admissible  and,'  secondly,  the  admission  of  the  testi- 
mony of  Christian  as  well  as  of  Mussulman  witnesses.  I  was  about 
to  say,  '  equally  as  of  Mussulman  witnesses,'  but '  equally '  would 
perhaps  be  too  strong  a  term  to  use,  if  we  may  judge  from  the 
latest  reports  of  British  consuls  which  have  been  made  public  on 
this  subject  These  reports  deserve  careful  attention  from  the 
bearings  which  they  have  upon  the  moot  question  of  the  abolition  of 
the  consular  jurisdiction.  In  a  report  made  by  the  British  consul- 
general  at  Belgrade,  of  the  date  of  September  the  8th,  1873,  to 
Earl  Granville,  Her  Majesty's  Principal  Secretary  of  State  for 
Foreign  Afiairs,  we  have  a  statement  of  a  very  remarkable  fact, 
coupled  with  a  noteworthy  explanation  of  that  fact 

"  *  The  admissibility,  for  instance,'  he  writes,  *  of  Christian 
evidence  in  Turkish  tribunals,  perhaps  the  most  essential  point 
conceded,  has  never  to  this  time  been  sufficiently  provided  for. 
The  reason  for  this,  as  I  stated  in  a  former  dispatch,  was  satisfac- 
torily  accounted  for  by  a  kadi,  or  Turkish  judge,  belonging  to  the 
corps  of  u/emay  or  law  officers  of  Turkey.  He  informed  me  that 
this  important  innovation  in  their  law  had  never  been  sanctioned 
by  the  Sheikh-ul-Islamy  who  is  considered  the  chief  of  it  If, 
instead  of  restricting  the  application  of  the  new  statutes  to  the 
mixed  provincial  courts  of  the  Empire,  the  Porte  had  insisted  on 
its  adoption  in  the  court  of  the  kadiy  it  would  in  that  case  have 
been  looked  upon  and  respected  as  the  law  of  the  land.     As 
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matters  stand,  however,  to  this  day  this  important  modification  is 
ignored  by  the  entire  legal  body ;  and  I  was  assured  by  the  kadi 
in  question — ^whose  authority  was  of  great  weight — that  this  new 
provision  of  the  law  could  never  be  enforced,  till  those  whose  duty 
it  was  to  execute  it  should  be  duly  authorized  by  the  Sheikh-ul- 
Islam :  and  he  believed  that,  if  the  Porte  wished  to  exercise  a 
proper  control,  every  difficulty  would  be  removed.' — Blue  Book 
(p.  131)  presented  to  the  House  of  Commons  by  command  of 
Her  Majesty,  in  pursuance  of  their  address  dated  March  6, 
1877.     (Turkey,  No.  16,  1877.) 

"  The  consul  at  Janina  also  reports  tq  Earl  Granville,  on  the 
19th  of  September,  1873,  in  the  following  terms: — 'The  old 
grievance  about  Christian  evidence  is  still  there.  From  the 
tnehkemk  such  evidence  is  excluded.  In  the  other  courts  it 
is  ostensibly  received;  but  how  is  it  treated,  when  opposed 
to  a  Mussulman?  The  Christian  witness  is  subject  to  severe 
and  harassing  cross-examination,  and  if  he  makes  the  least 
slip,  he  is  rejected  with  contumely  as  false.  On  the  other  hand, 
the  simple  statement  of  the  Mussulman  is  accepted,  without 
question  or  remark,  as  true.  Hence  the  equality  of  Christian  and 
Mussulman  evidence  is  a  mere  catchword  and  has  never  been 
an3^hing  else.' 

"  It  appears  that  Mr.  Consul  Stuart,  who  drew  up  this  second 
report,  in  speaking  of  the  court  of  the  tnehkemi^  had  in  view 
the  same  class  of  tribunals  which  consul-general  Longworth 
designates  as  the  court  of  the  kadi.  The  word  ^  nuhkemi*  is 
derived  from  the  Arab  word  *  hukm^  which  signifies  a  sentence  or 
judgment,  and  the  term  applies  to  all  the  tribunals  which  consti- 
tute the  judicial  organization  of  the  vilayety  or  province.  These 
tribunals,  according  to  their  last  organization,  which  took  place 
in  1867,  and  in  which  some  changes  are  reported  to  be  under 
consideration  at  the  present  time  at  Constantinople,  consist  in  Uie 
first  place  of  tribunals  of  first  instance  established  in  each  caza^ 
the  caza  consisting  of  several  communes  or  nahih.  From  these 
courts  of  first  instance  there  is  an  appeal  to  the  court  of  the 
sandjak  or  arrondissement,  which  consists  of  several  cazas^  but  the 
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appeal  is  heard  upon  the  evidence  taken  in  the  inferior  court, 
so  that  the  admission  of  Christian  evidence  in  the  court  of  the  casa 
is  of  primary  importance.  From  the  court  of  the  sandjak  there 
is  a  further  appeal  to  the  High  Court  of  Justice,  established  in  the 
capital  city  of  the  vilayet,  or  province.  The  organization  of  the 
provincial  tribunals  is  thus  very  symmetrical,  not  to  enter  into 
further  details,  and  is  theoretically  satisfactory ;  but  a  flaw  has 
been  pointed  out  in  the  base  of  the  pyramid  which  vitiates  the 
entire  edifice. 

'^  I  ought  not  to  omit,  in  speaking  of  the  judicial  organization  of 
the  vilayets^  to  mention  that  in  the  capital  city  of  each  province 
there  is  a  High  Court  of  Commerce,  distinct  from  the  High  Court 
of  Justice.  The  High  Court  of  Commerce  has  its  special  presi- 
dent, vice-president  and  certain  perpetual  members,  who  are 
nominated  by  an  imperial  ordinance,  on  the  recommendation  of 
the  Minister  of  Commerce.  In  addition  to  these  there  are  certain 
elective  members,  whose  term  of  office  lasts  for  one  year,  and  who 
are  not  at  liberty  to  refuse  to  accept  their  election  by  an  assembly 
of  the  chief  merchants  of  the  place.  These  courts  hear  appeals 
from  the  commercial  courts  of  the  sandjak,  and  it  may  be  hxAj 
said  that  they  perform  their  functions  in  a  satisfactory  manner. 
They  seem,  from  the  various  accounts  of  them  which  I  have 
perused,  to  be  organized  practically  in  a  manner  slightly  differing 
in  one  place  from  that  of  another,  but  in  the  chief  cities  of  com- 
merce— and  I  may  instance  Smyrna  as  a  notable  example — they 
have  given  great  satisfaction  to  the  European  merchants.  The 
Chevalier  Charles  de  Scherzer,  a  member  of  this  Association, 
who  was  consul-general  for  Austria-Hungary  at  Smyrna  in  1873  and 
was  therefore  contemporary  with  the  two  British  consuls  whose 
unfavourable  reports  respecting  the  courts  of  the  kadi  I  have 
cited,  speaks  in  warm  terms  of  praise  of  the  commercial  courts 
at  Smyrna,  thanks,  as  he  says,  to  the  energy  of  their  president,  at 
that  time  Achmet  Kiamil  Effendi,  who  by  his  just  interpretation 
and  impartial  application  of  the  code  of  commerce  had  succeeded 
in  suppressing  many  crying  abuses. 

"  I  had  at  one  time  hesitated  to  present  to  your  consideration 
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reports  from  British  consuls  of  so  remote  a  date  as  1873,  lest  I 
might  be  doing  injustice  to  the  Ottoman  tribunals  in  respect  of 
abuses  possibly  now  remedied.  There  is,  however,  evidence 
forthcoming  from  a  collateral  source  that  the  condition  of  the 
courts  of  the  kadi  has  undergone  no  improvement,  in  respect 
either  of  the  autocracy  of  the  kadi  himself  or  of  the  exclusion  of 
Christian  evidence.  The  island  of  Cyprus,  at  the  time  when  it 
passed  from  the  dominion  of  the  Porte  into  the  possession  of  the 
British  Government,  was  a  sandjak  of  the  vilayet  of  the  Isles  of 
the  White  Sea,  of  which  Rhodes  was  the  capital  and  the 
residence  of  the  wali^  or  governor-general  of  the  province. 
Nicosia,  on  the  other  hand,  was  the  capital  of  Cyprus  and  the 
residence  of  a  mutessarify  the  governor  of  the  sandjak^  and 
Cyprus  itself  was  divided  into  six  ca%asy  in  each  of  which  was 
a  court  of  first  instance,  of  which  the  presiding  judge  was  a 
kadu  It  would  appear  that,  upon  the  occupation  of  the  island 
by  the  British  authorities,  in  the  month  of  July,  1878,  it  was 
found  that  Christian  testimony  was  inadmissible  in  the  davi 
courts,  which  is  another  name  for  the  civil  courts  of  first 
instance,  although  the  testimony  of  Christians  was  received 
in  the  commercial  court,  which  was  accustomed  to  hold  its 
sittings  at  Lamaca,  as  well  as  in  the  court  of  correctional 
police,  which  held  its  sittings  at  Nicosia.  A  report  has  been 
very  recenUy  presented  to  Parliament  fi-om  the  British  High 
Commissioner  in  Cyprus  which  is  confirmatory  of  the  fact  that 
the  condition  of  the  civil  courts  of  first  instance  in  the  six 
districts  of  the  island  at  the  time  of  tiie  occupation  by  the 
English  was  no  exception  to  the  description  given  by  Her 
Majesty's  consuls,  in  1873,  ^^  ^^  ^^^  courts  with  which 
they  were  familiar. 

"  The  High  Commissioner  of  Cyprus,  Major-General  Biddulph, 
himself  says :  *  I  have  before  alluded  to  the  miserable  pay 
received  by  the  Ottoman  judges.  Their  corruption  was  a  matter 
of  open  complaint  on  all  sides,  and  in  many  cases  it  was  only 
equalled  by  their  incompetence  and  ignorance  of  law.  The  law 
they  administered  was  taken  firom  a  very  good  code,  founded  on 
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the  Code  Napolkon^  and  it  may  be  safely  affirmed  that,  with  the 
exception  of  a  few  minor  points,  the  Turkish  code  is  a  good  one 
and  leaves  but  little  to  be  desired,  if  administered  by  competent 
and  impartial  judges.  The  reform  of  the  Ottoman  courts  is  now 
under  consideration,  and  I  do  not  propose  therefore  to  enter 
at  length  into  this  subject  The  English  Government  has  en- 
deavoured, whilst  carrying  on  the  existing  machinery,  to  purify 
the  administration  of  justice,  and  the  orders  that  were  issued  by 
Sir  Garnet  Wolseley  have  been  attended  with  great  success 
and  have  given  infinite  satisfaction  to  the  people/  (Blue  Book, 
Cyprus,  No.  2,  1880.}  The  report  of  the  district  commissioner 
of  Paphos  goes  more  into  detail.  Speaking  of  the  davi  court, 
he  says :  *  The  court  has  been  purified.  I  do-  not  think  since 
our  arrival  there  has  been  any  corruption.  A  kadi  formerly  in 
most  cases  had  the  power  to  ensure  a  verdict  as  he  desired. 
Now  he  perfectly  realizes  the  fact  that  any  unjust  decision  will 
in  all  probability  be  for^varded  to  head-quarters,  and  that  in  such  a 
case,  not  only  will  the  decision  be  reversed,  but  also  his  position 
be  at  stake.  This  of  itself  dealt  a  death-blow  to  bribery,  for  what 
was  the  use  of  giving,  when  it  could  no  longer  ensure  a  verdict  ? 
Then  the  English  official  always  sitting  in  court  has  been  the 
means  of  giving  a  fair  and  impartial  hearing  to  all  during  the 
proceedings.*  The  report  of  the  other  district  commissioners  is 
to  the  same  effect  as  to  the  corrupt  administration  of  the  law  by 
several  of  the  kadis  at  the  time  when  the  EngUsh  took  possession 
of  the  island.  In  fact,  in  more  than  one  case  the  kadi  was  the  only 
member  of  the  davi  court  who  could  read  Turkish,  the  autho- 
rized language  of  the  law.  The  improvement,  however,  in  their 
administration  of  justice  has  been  general  since  they  found  them- 
selves responsible  to  the  British  High  Commissioner.  Their 
salaries,  also,  which  were  miserably  low  under  Turkish  rule,  have 
been  raised,  which  has  relieved  them  from  the  temptation  to  accept 
bribes.  One  or  two,  who  were  incurably  dishonest,  have  been 
dismissed,  but  the  majority,  under  an  altered  condition  of  respon- 
sibility, give  no  cause  of  complaint  Amongst  others  the  com- 
missioner of  the  Nicosia  district  reports  the  kadi  of  Nicosia  to 
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be  an  able  and  conscientious  public  servant  The  future  there- 
fore of  the  davi  courts  is  not  altogether  without  hope.  One 
great  difficulty  in  the  East  is  the  untruthfulness  of  the  people  in 
giving  evidence.  The  judicial  commissioner  in  Cyprus  attributes 
this  to  fear  or  to  an  utter  disregard  of  truth.  Perhaps  a  third 
reason  may  be  assigned,  namely,  an  utter  distrust  on  the  part 
of  the  witnesses  in  any  sense  of  justice  on  the  part  of  the 
kadi. 

"  It  is  a  matter  of  regret  to  me  to  have  to  present  to  you  such  an 
unfavourable  report  of  the  maladministration  of  the  law  in  the 
civil  courts  of  the  Ottoman  Empire,  as  a  fair  guarantee  of  justice 
in  those  courts  is  indispensable  as  a  preliminary  condition  to  any 
restriction  of  the  consular  jurisdiction,  much  more  to  its  abroga* 
tion.  We  may  hope  to  receive  in  the  course  of  next  year  further 
reports  on  the  subject,  as  Her  Majesty's  Principal  Secretary  of 
State  for  Foreign  Affairs,  on  the  motion,  in  the  House  of  Commons, 
of  Mr.  J.  HiNDE  Palmer,  a  member  of  this  Association,  has 
consented  to  direct  further  returns  to  be  made  by  Her  Majesty's 
consuls  as  to  the  administration  of  justice  before  the  Turkish 
tribunals  between  Christians  and  Mahomedans  since  those  of 
1873.  It  would  be  well  if  those  members  of  this  Association  who 
take  an  interest  in  this  question  would  move  their  respective 
governments  to  procure  returns  of  a  like  nature  from  their  own 
consular  officers  in  the  Levant.  What  was  the  opinion  of  a 
British  consular  officer  on  the  subject  of  the  abolition  of  the 
capitulations  may  be  gathered  from  a  passage  in  Mr.  Consul 
Holmes's  report  on  the  administration  of  justice  by  the  Turkish 
tribunals  in  Bosnia :  *  The  unnecessary  delay  and  neglect,  to  the 
prejudice,  often,  of  innocent  persons,  the  open  bribery  and  cor- 
ruption, the  invariable  and  unjust  favour  shown  to  Mussulmans 
in  all  questions  between  Turks  and  Christians,  which  distinguish 
the  Turkish  administration  of  what  is  called  justice  throughout 
the  Empire,  cannot  fail  to  suggest  the  question  :  what  would  be 
the  lot  of  foreigners  in  Turkey,  were  the  European  powers  to  give 
up  the  capitulations?*     (P.  45,  Turkey,  No.  16,  1877.) 

"  The  uncertainty  as  to  the  due  administration  of  justice  in  the 
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Ottoman  civil  courts  in  cases  between  Mussulmans  and  Christians, 
owing  to  the  circumstance  that  a  member  of  the  ulema  is  the 
presiding  judge  in  those  courts,  and  that  the  civil  code  at  present 
exists  only  in  the  Turkish  text  and  a  Greek  translation,  cannot  fail 
to  arrest  the  action  of  the  Christian  governments  of  Europe  in 
their  desire  to  admit  the  Ottoman  Porte  to  the  fiill  benefit  of  the 
European  concert  of  public  law.  It  was  provided  by  the  Treaty 
of  Berlin  of  July  r3th,  1878,  under  which  the  absolute  inde- 
pendence of  the  Principality  of  Servia  has  been  recognized  by  the 
high  contracting  parties  to  that  treaty,  that '  the  immunities  and 
privileges  of  foreign  subjects,  as  well  as  the  rights  of  consular 
jurisdiction  and  protection,  as  at  present  existing,  shall  remain  in 
full  force,  so  long  as  they  shall  not  have  been  modified  by  mutual 
consent  between  the  Principality  and  the  powers  concerned' 
(Art.  XXXVII.)  It  was  thought  on  that  occasion  advisable  that 
the  Christian  governments  of  Europe  should  not  renounce  their 
right  to  jurisdiction  and  protection  over  their  own  subjects  within 
the  Principality  of  Servia,  until  some  sufficient  guarantee  should 
be  forthcoming  that  justice  would  be  duly  administered  to  them 
in  the  territorial  courts ;  and  it  was  also  held  that  each  govern- 
ment would  be  the  best  judge  of  the  expediency  of  renouncing  on 
its  own  behalf  the  privileges  secured  to  it  by  special  conventions 
between  itself  and  the  Porte.  Great  Britain  has  already  pronounced 
herself  to  be  satisfied  that  full  justice  will  be  done  to  her  subjects 
in  the  territorial  courts  of  Servia,  where  the  Koran  can  no  longer 
override  the  civil  code,  and  where  the  Turkish  ulema  has  ceased 
to  furnish  to  the  civil  courts  a  body' of  authorized  interpreters 
of  the  law,  who  require  the  sanction  of  the  Shdkh4d-Islam  before 
they  can  weigh  out  justice  in  equal  scales  to  the  Christian  and  to 

the  Mussulman.     By  a  treaty  executed  at  Nisch  on  7  "*^!Zl 

36th  January, 

z88o,  between    Her   Britannic  Majesty  and  his  Highness  the 

Prince  of  Servia,  it  is  provided  as  follows: — 'In  consideration 

of  the  present  treaty,  and  as  contemplated  by  Art  xxxvii.  of 

the  treaty  concluded  at  Berlin  on  the  X3th  of  July,  1878,  Her 

Majesty  the  Queen  of  Great   Britain  and  Ireland  consents  to 
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surrender  the  privileges  and  immunities  hitherto  enjoyed  by  her 
subjects  in  Servia  in  virtue  of  the  capitulations  between  Great 
Britain  and  the  Ottoman  Empire,  as  agreed  upon,  augmented  and 
altered  at  different  periods  and  finally  confirmed  by  the  Treaty  of 
Peace  concluded  at  the  Dardanelles  on  the  5th  of  January,  1809; 
provided  always,  and  it  is  hereby  expressly  agreed,  that  the 
said  capitulations  shall,  as  regards  judicial  matters,  excepting 
those  affecting  real  estate  in  Servia,  remain  in  full  force,  as  far  as 
they  concern  the  mutual  relations  between  British  subjects  and 
the  subjects  of  those  other  powers  which,  having  a  right  to  the 
privileges  and  immunities  accorded  by  the  aforesaid  capitulations, 
shall  not  have  surrendered  them.**  (Art  xiii.) 
**  A  treaty  has  also  been  concluded  between  Great  Britain  and 

the  Principality  of  Roumania,  on  -—r — -r — y  1880;  which  is 

identical  in  its  purport  with  the  Servian  treaty  just  mentioned, 
although  the  stipulations  are  not  in  form  identical,  inasmuch  as 
no  express  mention  is  made  of  the  capitulations.  It  would  appear 
that  the  Moldo-Wallachian  Principalities  have  on  more  than  one 
occasion  demurred  to  the  application  to  themselves  of  the  capitu- 
lations between  the  Christian  states  of  Europe  and  the  Ottoman 
Porte  in  their  full  integrity,  although  the  European  Powers,  under 
the  final  Act  of  the  Conference  of  Paris  of  1858,  have  persistently 
maintained  the  applicability  of  the  capitulations  to  the  two  prin- 
cipalities. However  this  may  be,  it  seems  to  have  been  wisely 
thought  unnecessary  at  Berlin  to  raise  the  question  of  the  binding 
obligation  upon  Roumania  of  antiquated  conventional  arrange- 
ments which  were  destined  to  be  immediately  superseded  by  a 
more  normal  order  of  international  relations.  The  words  of 
Art  XLix.  of  the  Treaty  of  Berlin  are  accordingly  of  a  general 
tenor :  *  Roumania  shall  have  power  to  make  conventions  to 
detennine  the  privileges  and  attributes  of  consuls  in  regard  to  pro- 
tection within  the  Prmcipality.     Existing  rights  shall  remain  in 

*  "  Russia  appears  to  have  renounced  her  consular  jurisdiction  within 
Servia  by  a  notification  so  far  back  as  13th  May,  1868,  and  she  has  partially 
renounced  it  within  Rouniania  by  her  convention  of  29th  November,  1869." 
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force,  so  long  as  they  shall  not  have  been  modified  by  the  mutual 
consents  of  the  Principality  and  the  parties  concerned.*  Great 
Britain,  in  pursuance  of  this  provision  of  the  Treaty  of  Berlin,  has 
been  content  to  omit,  in  her  recent  treaty  with  Roumania,  all 
allusion  to  the  ancient  capitulations  with  the  Porte  on  the  subject  of 
consular  pnvileges,  and  the  treaty  provides  for  the  future  in  general 
terms,  which  are  to  this  effect :  that  each  of  the  contracting  parties 
may  appoint  consular  officers,  to  reside  respectively  in  towns  and 
ports  in  the  territories  of  the  other  power,  and  who  shall  be 
subject  to  its  approval  before  they  enter  on  the  duties  of  their 
office,  and  'who  shall  exercise  whatever  privileges,  exemptions 
and  immunities  are  or  may  hereafter  be  granted  to  consular  officers 
of  the  most  favoured  nation.'  (Art  viii.)*  The  terms  of  this 
article  are  identical  with  those  of  Art  x.  of  the  British  treaty 
with  Servia.  What  may  be  the  precise  meaning  of  this  *  most 
favoured  nation  consular  clause,'  it  is  for  the  future  to  disclose. 
Primd  facie,  it  would  seem  calculated  to  preclude  full  effect  being 
given  to  the  renunciation  of  the  exercise  of  consular  jurisdiction 
by  Great  Britain  in  accordance  with  Art  xiii.,  so  long  as  the 
consular  officers  of  other  nations  continue  to  exei^se  their  accus- 
tomed jurisdiction  within  the  Principality.  Under  any  circum- 
stances, however,  the  example  of  Great  Britain  may  have  great 
weight,  as  manifesting  her  conviction  that,  where  there  is  a 
sufficient  guarantee  for  the  due  administration  of  justice  in  the 
territorial  courts  of  Oriental  countries,  the  traditional  privilege 
of  foreign  consuls  exercising  jurisdiction  over  their  own  fellow- 
citizens  within  those  countries  may  be  safely  renounced  by  the 
Christian  powers  of  Europe,  and  the  nations  of  the  East  may 
be  welcomed,  not  merely  in  words,  but  in  fact,  to  the  community 
of  public  law,  which  it  is  the  glory  of  the  modem  civilization  of 
the  West  to  have  initiated,  and  which  it  is  its  desire  to  engraft  on 
the  ancient  civilization  of  the  East" 

*  *'  The  provisions  of  the  Russo-Roumanian  Convention  of  29th  Nov.,  1869, 
are  of  importance  as  regards  the  light  which  they  will  reflect  on  this  article 
if  that  Convention  should  ever  be  ratified.  It  appears  that  hitherto  there  have 
been  diplomatic  difficulties  in  the  way  of  its  ratification.*' 
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The  President  of  the  Conference  thanked  Sir  Travsrs  Twiss 
in  the  name  of  the  Conference  for  his  learned  and  interesting 
paper. 

Mr.  H.  W.  Freeland,  formerly  M.P.  for  Chichester,  observed 
that  the  erudite  and  exhaustive  account  giyen  by  Sir  Travers 
Twiss  of  the  origin  and  history  of  the  capitulations  and  of 
consular  jurisdiction  must  be  accepted  with  one  qualification. 
The  capitulations,  though  not  originally  badges  of  inferiority,  had 
now  come  to  be  regarded  as  such.  The  abandonment  of  them 
was  almost  always  the  first  thing  asked  for ;  and  where  an  efficient 
substitute  had  been  provided,  in  improved  laws  and  rules  of 
procedure,  they  had  been  given  up  by  England,  in  Servia  and, 
he  believed,  in  Bulgaria  wholly,  and  in  Egypt  partially.  The  Con- 
ference might  accept  Sir  Travers  Twiss's  account  of  the  character 
and  effects  of  the  three  great  Turkish  charters  of  reform,  the 
Ifat/i  Sherifoi  Gulhan^  in  1839,  the  Tanzimai  of  1844,  and  the 
Hatti  Humayoun  which  was  issued  in  1856.  It  might  accept  also 
as  generally  most  accurate  his  account  of  the  different  courts  and 
jurisdictions  in  Turkey  and  of  the  peculiarities  and  shortcomings 
of  each.  Upon  the  whole,  great  progress  had  been  made.  The 
commercial  tribunals  and,  in  matters  of  correctional  police,  the 
courts  generally  executed  their  own  judgments.  Sir  Travers 
Twiss  had  said  that  the  chief  evils  existed  in  the  civil  courts,  the 
courts  of  first  instance,  that  in  the  courts  of  the  kadi  the  judges 
were  dependent  upon  the  Sheikh-ul-Islam^  and  that  Mussulman 
influence  predominated.  But  it  must  be  observed  that  by  the 
firman  of  October  12,  1875,  which  extended  the  vilayet  system 
first  introduced  under  the  able  administration  of  Midhat  Pasha  in 
the  vilayet  of  the  Danube,  then  known  as  Bulgaria,  and  com- 
prising the  district  which  lay  between  Widdin  and  the  mouth  of 
the  river,  the  presidents  and  judges  were  made  elective,  and  the 
presidents  were  to  be  chosen  from  the  most  capable  persons. 
The  principle  of  the  judges  being  irremovable  was  also  recognized, 
with  other  reforms.  How  far  effect  had  been  given  to  these  pro- 
visions it  was  difficult  to  say.     Sir  Travers  Twiss  had  mentioned 
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other  evils,  such  as  that  the  judges  were  poorly  paid — which,  of 
course,  would  produce  corruption — ^and  that  Christian  evidence 
was  not  practically  received  on  an  equality  with  that  of  Mussul- 
mans. As  to  the  latter  point,  too  much  must  not  be  expected 
from  putting  Christian  on  an  equality  with  Mussuhnan  evidence  ; 
for  he  had  it  upon  good  authority  that  the  Christians  were  quite 
as  corrupt  as  the  Mussulmans,  and  often  more  so.  Sir  Travers 
Twiss  proposed  to  get  rid  of  the  SkHkh-id-Islam  and  to  transfer 
his  influence  to  the  Porte.  But  what  was  required  in  Turkey  was 
a  far  more  drastic  remedy.  The  judges  should  not  be  elective, 
but  should  be  appointed,  if  not  for  life,  for  a  renewable  term,  and 
should  have  laiger  salaries.  They  should  be  placed  under  a 
Minister  of  Justice,  appointed,  if  such  a  concession  could  be 
obtained,  with  the  sanction  of  the  European  Powers,  or,  at  all 
events,  for  a  renewable  term  of  years.  The  judges  should  go 
on  circuit,  and  with  some  degree  of  solemnity,  to  obviate,  as  for 
as  possible,  subserviency  to  local  influences.  The  Turkish 
Parliament,  which,  while  it  lasted,  gave  much  promise  of  better 
things,  should  be  revived ;  and  then  judges  should  only  be  remove- 
able  on  an  address  by  Parliament  to  the  Sultan.  The  chief  object 
should  be  to  get  rid  of  the  central  despotism  and  the  corrup- 
tion and  baneful  influence  of  the  court  and  of  the  intrusive  action 
of  women  and  eunuchs  and  creatures  of  that  sort,  pressing  on  a 
mind  enfeebled,  probably,  by  education  in  the  harem  and  the  early 
indulgences  which  such  an  education  ensured.  To  that  impure 
source  and  the  extravagance  and  interference  of  the  court  he 
attributed  the  chief  part  of  Turkey's  misfortunes  in  war  and  in 
peace.  M.  Welti,  in  his  eloquent  address  of  welcome,  had  said 
that  the  Swiss  were  held  together  by  the  bonds  of  law.  It  was 
only  by  the  bonds  of  justice,  by  wise  laws  well  administered,  that 
the  remaining  parts  of  the  Turkish  Empire  could  be  held  together 
and  remain  secure. 

Dr.  F.  J.  ToMKiNS,  of  London^  thought  that  there  was  a  power 
behind  that  of  the  court,  Mohammedanism,  which  must  be  taken 
into  account  in  considering  the  question  of  law  reform  in  Turkey. 


(    SI    ) 

The  aversion  of  the  Turks  to  European  civilization  and  jurispru- 
dence was  largely  due  to  the  fact  that  Turkish  laws  and  customs 
were  founded  upon  the  Koran ;  it  was  probably  more  the  result 
of  fanaticism  than  of  national  pride.  The  remedies  which  had 
hitherto  been  tried  had  produced  but  little  in  the  way  of 
amendment  The  consular  courts  were  eminently  unsatisfactory 
tribunals,  the  consuls — as  recent  instances  might  be  cited  to  show 
— ^being  frequently,  if  not  generally,  ignorant  or  otherwise  in- 
competent persons.  Nor  had  the  presence  of  foreign  assessors  in 
the  Ottoman  law  courts  been  found  effectual  to  obtain  for  the 
evidence  of  Christians  an  equal  authority  with  that  of  Mussulmans. 
Time  alone,  perhaps,  and  the  silent  force  of  education  and  a 
higher  morality  would  bring  about  the  necessary  reforms.  Above 
all  things  it  was  to  be  desired  that  the  supremacy  of  the  political 
over  the  ecclesiastical  power  should  come  to  be  recognized  in 
Turkey  as  it  had  been  in  the  rest  of  Europe. 

Consular  Jurisdiction  in  Japan. 

Mr.  N.  Iriye,  of  Tokio,  deliveired  an  address  upon  the  system 
of  Consular  Jurisdiction  in  Japan.     He  said  : 

"  It  is  with  a  certain  sense  of  misgiving  that  I  venture  to  address 
this  Congress,  consisting,  as  it  does,  of  so  many  learned  and 
experienced  jurists  and  diplomatists  of  all  nations.  But  the 
important  nature  of  the  subject,  which  affects  seriously  the  present 
relations  between  Japanese  and  foreigners,  will,  I  hope,  excuse,  if 
not  justify,  my  remarks. 

"  In  the  profound  paper  which  has  now  been  submitted  to  the 
Congress  in  connection  with  consular  jurisdiction  in  the  Levant 
only  a  slight  allusion  has  been  made  to  Japan.  I  make  no 
complaint  on  that  score.  On  the  contrary,  I  am  of  opinion  that 
the  question  as  aflecting  Japan  should,  for  many  reasons,  be 
treated  separately. 

"The  origin  of  consular  jurisdiction  in  my  country  differed 
much  from  that  in  many  other  Oriental  countries,  and  still  more 
is  the  divergency  apparent  when  the  present  position  of  the 
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question  is  considered  The  treaty  stipulations  between  Japan 
and  other  powers  are  exceptional  in  their  nature.  The  state  of 
that  country,  in  its  astonishing  progress,  is  likevrise  entirely 
exceptional.  The  religious  £inaticism  which  has  been  shown  to 
enter  so  largely  into  the  consideration  of  the  matter  elsewhere  is 
unknown.  The  well-recognized  power  of  the  Government,  ex- 
tending to  every  part  of  the  empire,  the  law-abiding  nature  of  the 
population  and  many  other  circumstances  point  to  the  desirability 
of  not  placing  extra-territoriality  in  Japan  on  the  same  ground 
with  that  existing  in  some  other  Asiatic  or  Mohammedan 
countries. 

''  Thus,  while  I  am  glad  to  find  that  such  a  judicious  treatment 
of  the  question  has  been  employed  by  the  eloquent  and  learned 
gentleman  who  has  brought  it  forward,  I  venture  to  believe  that, 
without  entering  into  the  general  subject,  I  may  be  able  to  place 
before  the  essentially  practical  audience  I  have  the  honour  of 
addressing  some  important  points  well  worthy  of  their  considera- 
tion, which  have  apparently  escaped  due  attention  on  the  part  of 
European  and  American  jurists. 

''Consular  jurisdiction,  as  the  Congress  is  well  aware,  as  it 
exists  in  Japan,  is  based  solely  upon  treaty  arrangements  between 
that  country  and  other  powers.  Those  arrangements  are  almost 
identical  in  form  and  substance  in  every  case,  and  may  practically, 
mutatis  mutandis^  be  said  to  be  defined  by  subsection  2  of  the  5th 
clause  in  the  treaty  between  Japan  and  Great  Britain  signed  on 
the  26th  of  August,  r858.  That  subsection  states:  'British 
subjects  who  may  commit  any  crime  against  Japanese  subjects  or 
the  subjects  or  citizens  of  any  other  country  shall  be  tried  and 
punished  by  the  consul  or  other  public  functionary  authorized 
thereto  according  to  the  law  of  Great  Britain.'  A  similar  pro- 
vision is  to  be  found  in  Article  IV.  of  the  same  treaty  as  to  all 
questions  arising  between  British  subjects  with  regard  to  the  rights 
of  persons  and  property. 

'*  Now,  this  being  (he  position  of  affairs  as  stipulated  by  the 
treaties,  it  should  be  recognized  by  all,  while  it  remains  in  force. 
I  do  not  propose  to  enter  now  upon  any  question  of  its  justice  in 
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its  incipience  or  of  its  applicability  at  the  present  time — the  more 
so  as  negotiations  are,  I  understand,  now  pending  which  are  likely 
both  to  explain  and  to  modify  it 

''  I  wish  to  call  the  attention  of  the  Congress  especially  to  the 
two  following  points : 

"  First,  that  the  administration  of  justice  in  consular  courts  in 
Japan  has  not  been  either  efficient  or  satisfactory ; 

"  Secondly,  that  the  extra-territorial  clause  of  the  treaty  has  been 
unduly  extended  in  its  interpretation  by  foreign  powers. 

"  I.  As  to  the  first  point,  namely,  the  imperfect  administration 
of  justice  in  consular  courts,  we  must  always  remember  that 
treaty  obligations  of  this  nature  necessarily  imply  mutual  re- 
sponsibilities which  should  not  be  lightly  disregarded  by  either 
party.  Japan  has  always  respected  and,  to  the  best  of  her  ability, 
carried  out  these  obligations,  while  my  contention  is  that  the  other 
treaty  powers  have  failed  in  their  performance  of  the  stipulation. 
1  think  it  must  be  allowed  that  paramount  among  the  responsi- 
bilities of  foreign  powers  towards  Japan  in  assuming  consular 
jurisdiction  must  be  placed  that  of  providing  proper  and  efficient 
courts  of  justice,  proper  judges,  proper  procedure  and  a  proper 
mode  of  executing  judgments.  If  any  power  assumes  a  right 
to  jurisdiction  in  another  country  and  does  not  administer  justice 
properly,  a  breach  of  obligation  is  committed,  not  only  towards  its 
own  subjects,  but  also  towards  the  state  in  whose  territory  those 
subjects  are  residing.  In  Japan  this  is  unfortunately  the  case,  and 
most  flagrant  miscarriages  of  justice  have  not  been  uncommon. 

"  (a)  In  the  first  place,  the  administration  of  justice  is  entrusted 
to  incompetent  hands.  Even  in  British  courts  failures  of  justice 
have  not  been  unheard  of;  while  in  other  consular  courts  the 
administration  of  justice  is  entrusted  to  persons  utterly  unqualified 
to  adjudicate  on  the  cases  brought  before  them.  One  or  two 
instances  may  be  given  to  exemplify  these  statements : — 

'^  A  British  subject  was  discovered  to  be  making  and  issuing 
forged    paper-money  so  nearly  resembling  the   national  paper 
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currency  that  it  might  readily  have  passed  for  it  among  country 
people.  The  British  authorities  were  appealed  to,  and  the 
offender  was  warned  to  desist  from  his  malpractices.  But  it 
appeared  that  no  provision  existed  for  punishing  such  an  offence 
committed  in  Japan,  and  this  issuer  of  false  paper-money  was 
permitted  to  go  scot-free. 

'*A  somewhat  similar  case  arose  in  connection  with  an 
American  citizen  who  was  tried  and  found  guilty,  before  the 
American  consular  court,  of  forging  Japanese  currency.  But 
for  an  offence  regarded  as  so  grave  by  all  civilized  nations  he 
was  only  sentenced  to  one  year's  imprisonment 

"A  third  instance  of  shortcomings  in  the  administration  of 
justice  occurred  in  the  Italian  court  An  Italian  subject  was 
found  by  the  Japanese  police  shooting  without  a  licence.  He 
was  conducted  to  the  settlement,  and  a  complaint  was  laid  before 
the  consular  court  of  his  country.  The  case  was  heard,  and  the 
charge  was  fully  established.  The  offender  was  sentenced  to  the 
small  penalty,  of  about  ten  dollars,  fixed  by  the  regulations.  Upon 
this  he  brought  a  counter-charge  against  the  Japanese  officials 
who  had  detected  him,  on  the  alleged  ground  that  he  had  been 
illegally  and  roughly  treated  by  them.  But,  before  the  defence 
was  put  in,  that  is  to  say,  without  hearing  what  might  be  said  by 
the  other  side,  the  consul,  acting  as  judge,  decided  that  the 
counter-charge  was  established  by  the  «x/af^^  statement,  and  that, 
in  consequence,  the  fine  imposed  should  be  entirely  remitted. 
The  Italian  Minister  stated  that  he  was  unable  to  interfere  with 
this  decision,  and  the  case  had  to  be  referred  to  Europe,  where 
it  is  still  pending. 

'*  (d)  In  the  next  place,  difficulties  frequently  occur  as  to  the 
court  which  can  properly  entertain  a  case  which  arises  between 
foreigners  of  different  nationality.  An  important  case  has  lately 
arisen  in  which  a  murder  of  an  American  is  stated  to  have  been 
committed  by  a  British  subject  on  board  an  American  ship.  The 
counsel  for  the  accused  demurred  to  the  case  being  tried  by  the 
American  court,  and  his  objection  was  held  to  be  so  far  valid 
that  all  proceedings  have  been  stayed.    In  this  way  Japan  is  neither 
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permitted  to  see  that  justice  is  properly  administered  by  her  own 
officials,  nor  is  she  assured  that  it  will  be  carried  out,  by  the  treaty 
powers. 

"  {c)  A  third  difficulty  arising  in  connection  with  the  present 
administration  of  consular  jurisdiction  relates  to  procedure. 
Suppose  an  Englishman  makes  a  contract  with  a  Frenchman,  and 
the  evidence  of  that  contract  is  in  the  hands  of  a  German.  The 
Englishman  who  sues  before  a  French  consular  court  cannot 
compel  the  production  of  the  document  from  the  German ;  so  that, 
if  no  other  evidence  exists,  justice  must  necessarily  fail  Or 
take  a  criminal  case.  An  Englishman  assaults  a  Frenchman,  and 
the  only  bystander  is  an  Italian.  The  English  court  cannot 
in  such  a  case  compel  the  attendance  of  the  Italian  to  give 
evidence.  Thus  no  provision  exists,  either  in  criminal  or  in  civil 
cases,  for  enforcing  the  attendance  of  witnesses  or  the  production 
of  documents  or  other  evidence.  How  can  we  expect,  then,  to 
see  justice  properly  administered,  when  such  difficulties  exist  as 
to  the  mode  of  obtaining  evidence  ? 

"  {d)  As  a  fourth  instance  of  the  disadvantages  arising  from  the 
present  consular  courts  I  would  name  the  want  of  proper  courts 
of  appeal  No  miscarriage  of  justice  can  be  rectified  without  great 
delay  and  great  expense,  and  thus  serious  wrongs  are  often 
inflicted  on  innocent  victims  of  judicial  ignorance.  Foreign 
powers  should  provide  adequate  machinery  for  all  these  purposes, 
or  they  should  resign  all  interference  within  the  territory  of 
another  state. 

''  II.  I  now  come  to  the  second  point,  namely,  that  the  clauses 
of  the  treaties  conferring  privileges  of  extra-territoriality  have  been 
improperly  interpreted.and  greatly  abused.  It  is  the  golden  rule  of 
interpretation  that  every  word  should  be  taken  in  its  plain  and 
ordinary  meaning.  Fhillimore,*  quoting  from  Vattel,  says,  ist, 
that  the  contracting  party  who  might  and  ought  to  have  expressed 
himself  clearly  and  fully  must  take  the  consequence  of  his  care- 
lessness and  cannot,  as  a  general  rule,  introduce  subsequent 
♦  Vol  IL,  p.  104. 
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restrictions  or  extensions  of  his  meaning ;  and  2ndly,  that  what  is 
sufficiently  declared  must  be  taken  to  be  true  and  to  have  been 
the  true  intention  of  the  party  entering  into  the  engagement 

"  Now,  the  words  of  the  treaties,  as  I  have  shown  above,  confer 
upon  other  powers  the  right  of  trying  and  punishing  according  to 
the  laws  of  their  respective  countries,  but  they  do  not  in  any  way 
exempt  Europeans  or  Americans  from  obedience  to  Japanese 
laws.  But  it  has  been  maintained,  under  the  extra-territorial 
provisions  of  the  treaty,  that  foreigners  are  exempt  from  all 
Japanese  laws,  and  that,  consequently,  no  police  or  municipal 
regulations  are  binding  upon  them,  unless  they  have  first  been 
sanctioned  by  their  Ministers.  Under  the  cover  of  such  interpreta- 
tions even  quarantine  regulations,  the  game-laws,  the  sales  of 
poisons  regulations,  the  by-laws  of  railways  and  many  similar 
enactments  have  been  infringed  and  even  justified.  Injuries  to 
innocent  natives  have  gone  unpunished,  damage  to  property  has 
been  laughed  at,  harbours  and  ports  have  been  grievously  injured, 
morality  has  been  outraged,  and  the  introduction  of  pestilence  and 
cholera  has  been  openly  sanctioned  Our  government  and  our 
people  do  not  recognize,  and  most  strongly  protest  against,  such 
an  unjust  interpretation  of  the  extra-territoriality  clauses. 

*'  It  is  only  in  the  case  of  barbarous  countries  possessing  no 
fair  system  of  justice  that  the  native  laws  of  a  country  can  be 
entirely  disregarded.  The  injury  that  a  contrary  doctrine  would 
cause  is  too  apparent  to  need  any  elaboration  on  my  part  The 
astonishing  fact  is  that  it  should  ever  have  been  conscientiously 
put  forward  by  diplomatists.  I  desire  it  to  be  clearly  understood 
that  Japan  has  never  by  treat)'  conceded  such  a  right,  which  would 
virtually  deprive  her  of  her  undoubted  sovereignty  in  her  own 
country. 

"  I  have  now  endeavoured  to  show  many  disadvantages  arising 
from  the  imperfect  administration  of  consular  justice  in  Japan  in 
the  following  particulars  : — 

"  I.  Want  of  proper  tribunals  and  properly  qualified  judges. 
"  2.  Want  of  proper  procedure  and  consequent  difficulty  in 
obtaining  evidence. 
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"  3-  Want  of  proper  courts  of  appeal,  causing  great  expense 
and  delay. 

"  I  have  finally  attempted  to  show  that  the  terms  of  the  treaties 
have  been  wrongly  construed,  and  that  a  disregard  of  the  internal 
administrative  laws  of  Japan  has  been  sanctioned. 

"  Consular  jurisdiction,  at  best,  is  but  a  temporary  expedient, 
liable,  as  I  have  shown,  to  occasion  serious  difficulties  to  all 
parties.  It  must,  in  the  interest  of  all,  cease  to  exist,  as  soon  as  a 
government  is  able  and  willing  itself  to  assume  the  responsibility 
of  the  administration  of  justice.  I  appeal  to  the  dicta  of  inter- 
national law  and  to  the  treaties  themselves  to  justify  my  conten- 
tions as  regards  the  present  state  of  afi&irs  in  my  country.  As 
regards  the  future,  I  look  with  confidence  to  the  just  appreciation 
of  European  and  American  communities.  In  the  meantime, 
pending  a  more  satisfactory  solution  of  the  question,  consular 
jurisdiction  in  my  country  should  be  strictly  limited  in  accordance 
with  a  reasonable  interpretation  of  the  treaties  themselves  and  be 
rendered  respectable  and  effective  by  the  establishment  of  proper 
tribunals  and  a  proper  course  of  procedure." 

Sir  Travers  Twiss,  in  complimenting  Mr.  iRrvE  upon  the 
clearness  and  completeness  with  which  he  had  pleaded  the  cause 
of  his  countrymen,  pointed  out  that  in  Japan  consular  jurisdiction 
had  originated  in  the  natives  declining  to  adjudicate  upon  disputes 
which  only  concerned  foreigners.  Sir  Travers  Twiss  also 
instanced,  as  showing  the  hardship  which  the  capitulations 
inflicted  upon  Eastern  nations,  the  fact  that  the  only  European 
court  of  appeal  in  the  East  was  the  English  one  at  Constantinople, 
no  appeal  lying  from  a  consular  court  of  any  other  country  to  any 
place  nearer  than  Aix  in  France  and  Ancona  in  Italy  respectively. 

Mr.  John  R.  Davidson,  of  London,  formerly  legal  adviser  to 
the  Japanese  Government  in  Japan,  said : 

*'  As  regards  the  question  of  extra-territorial  jurisdiction  in 
Japan,  the  position  of  that  country  twenty-two  years  ago,  when 
consular  jurisdiction  was  imposed  on  her,  could  well  be  compared 
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with  that  of  Turkey.  The  condition  of  things,  though  by  no 
means  identical,  was  yet  similar.  In  both  countries  there  was 
religious  antipathy  to,  and  hatred  of,  foreigners,  and  there  was  also 
a  dislike  of  all  innovation.  Now,  in  1880,  the  two  countries  are  to 
be  contrasted — ^not  compared.  In  Japan  a  strong  government  is 
established,  which  can  and  will  protect  foreigners.  Feudalism  is 
abolished.  Foreign  institutions  have  been  adopted.  Japan  has 
educated  her  people  by  establishing  primary  schools  throughout 
the  empire  and  colleges  and  universities  in  her  capital,  where 
almost  every  modem  science  is  taught  by  foreign  professors.  She 
has  also  sent  numerous  students  abroad  to  study  the  laws  of 
foreign  countries;  indeed,  the  Japanese  seem  to  have  the 
strongest  predilection  for  the  study  of  all  branches  of  law, 
municipal,  international  and  constitutional  Trade  and  industry 
have  been  encouraged ;  a  judicial  system  has  been  established ; 
and  though,  unfortunately,  the  new  Japanese  code  is  not  yet 
completed,  considerable  progress  has  been  made  with  it,  and 
certain  laws  required  by  the  new  necessities  of  the  country  have 
been  promulgated.  Moreover,  a  large  and  thoroughly  disciplined 
police,  numbering  many  thousands,  has  been  embodied — and  with 
reference  to  this,  it  is  a  strange  thing  that  the  foreign  ministers 
in  Japan,  who  demand  protection  for  foreign  life  and  property 
and  make  other  demands  which  these  police  can  meet,  deny  to 
these  police  the  right  to  exercise  their  functions  for  the  protection 
of  that  foreign  life  and  property  and  for  the  maintenance  of 
decency  and  order  and  the  preservation  of  the  public  health  in 
the  open  ports  of  Japan.  In  a  paper  read  to  this  Association 
last  year  the  Hon.  John  Scott,  Judge  of  the  Appeal  Court  at 
Alexandria,  lamented  the  absence  in  Egypt  of  a  native  press 
and  an  educated  native  opinion  which  would  restrain  and  guide  the 
conduct  of  the  native  judges.  In  Japan  both  of  these  exist,  and 
the  principal  newspapers,  which  are  conducted  with  the  greatest 
ability,  exercise  a  most  powerful  influence  on  all  public  afiairs. 

"  Thus  in  Japan  foreign  life  and  property  are  now  perfectly  safe. 
Great  progress  has  been  made  in  every  department,  and  though 
the  government  cannot  yet  demand  the  complete  abolition  of 
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consular  jurisdiction — ^as  the  code  has  yet  to  be  completed,  and 
the  judges  require  a  more  thorough  training  to  enable  them  to 
administer  the  more  important  laws  of  that  code — yet  it  has  earned 
the  right  to  claim  some  concessions.  The  police  should  be 
entrusted  with  larger  powers,  and  a  jurisdiction  over  petty  offences 
and  breaches  of  administrative  laws  should  be  conceded.  And 
there  is  all  the  more  reason  for  this,  considering  that  the  foreign 
powers  have  practically  failed  to  provide  a  foreign  police  for 
Japan,  and  that  the  administrative  laws  of  foreign  nations  have  no 
force  or  effect  in  that  country. 

"  The  question  remains :  what  is  the  best  and  speediest  method 
of  improving  the  condition  of  foreigners  in  Japan,  as  regards  the 
administration  of  the  law  there,  and  thus  at  the  same  time  saving 
to  the  foreign  governments  the  expense,  inconvenience  and 
annoyance  of  the  consular  system? 

'*  First,  the  consular  system,  with  whose  evils  we  are  all  so  familiar, 
is  far  too  objectionable  to  be  continued.  In  the  next  place,  the 
administration  by  foreign  consuls  of  a  new  Japanese  code  is  only 
one  degree  better.  There  would  remain,  among  others,  the 
objection  that  the  consuls  are  neither  trained  lawyers  nor  trained 
judges,  and  they  would  administer  the  law  each  according  to  his 
individual  ideas  of  justice,  and  also  unguided  and  uncontrolled  by 
a  common  court  of  appeal. 

''Mixed  courts  on  the  lines  of  those  of  Egypt  have  been 
suggested.  I  am  in  favour  of  this,  but  with  certain  modifications, 
because  Japan,  with  her  higher  intelligence  and  education  and  her 
more  widely  extended  civilization^  and  being  inspired  with  an 
ambition,  as  regards  the  administration  of  justice,  in  S3rmpathy  with, 
and  not  antagonistic  to,  our  own,  cannot  be  asked  to  make  such 
concessions  as  those  made  by  Egypt  But  with  some  modifications 
I  think  that  system  is  worthy  of  being  considered,  because  it  would 
have  the  effect  of  shortening  by  years  the  period  of  extra-terri- 
toriality  in  Japan.  It  would  teach  the  Japanese  judges  sitting  in 
such  courts,  and  the  Japanese  counsel  practising  there,  the  proper 
method  of  administering  their  new  code,  and  would  provide  a 
body  of  decisions  which  would  be  most  valuable  in  this  respect, 
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when  the  mixed  courts  should  be  dispensed  with,  and  the  Japanese 
left  to  administer  their  own  laws  themselves. 

'*A  somewhat  similar  suggestion  has  been  made  by  an 
eminent  Japanese.  He  proposes  that  the  Japanese  government 
itself  should  appoint  properly  qualified  foreigners  as  assistants  to 
the  Japanese  judges,  and  that  they  should  guide  and  control  them 
in  administering  the  law.  In  this  way  he  is  of  opinion  that,  while 
Japan  would  avoid  what  is  most  distasteful  to  her,  the  appointment 
of  other  judges  by  foreign  powers,  she  would  reap  all  the  ad- 
vantages to  be  gained  by  the  system  of  mixed  courts.  This  I 
should  be  willing  to  accept  as  a  compromise,  though  I  confess  I 
think  the  system  of  mixed  courts  would  be  the  better  and  more 
speedy  means  of  producing  those  qualifications  in  the  Japanese 
judges  which  the  foreign  powers  will  require,  before  they  consent 
to  the  withdrawal  of  consular  jurisdiction. 

"  It  is  desirable  that  one  of  these  schemes  should  be  adopted  at 
once ;  but  in  the  meantime  I  think  that  those  concessions  which  I 
have  already  referred  to — as  to  the  powers  of  the  Japanese  police 
and  the  jurisdiction  in  administrative  and  petty  offences — ^should 
be  made  to  Japan  now ;  and,  with  regard  to  the  iiiture,  as  Japan 
removes,  one  by  one,  the  causes  which  produced  extra-territoriality 
in  her  dominions,  so  should  the  foreign  powers  withdraw  from 
their  consuls  the  powers  of  judicial  administration." 

Professor  S.  K  Baldwin,  of  Yale  College,  said  that  it  was  his 
fortune  to  have  some  personal  knowledge  of  the  efforts  which,  for 
some  years,  Japan  had  been  making  to  procure  the  proper 
material  with  which  to  build  up  a  better  judicial  systeoL  She 
came  into  the  family  of  nations,  not  only  burdened  with  feudalism, 
but  with  the  notions  of  private  law  which  accompanied,  or  even 
preceded,  feudalism.  She  had  blended  a  system  of  patriarchal 
government,  strikingly  like  that  founded  on  the  patria  potestas  in 
Roman  law,  with  many  of  the  rough  institutions  of  the  middle 
ages.  There  was,  for  instance,  no  distinction  made  between 
private  and  public  wrongs.  He  who  committed  a  simple  tort 
from  mere  negligence  was  pursued  and  punished  by  the  state  as  a 
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criminal,  and  the  penalties  exacted  for  the  different  offences  were 
strongly  similar  to  those  prescribed  in  the  early  European  codes. 
No  one  could  accuse  Japan  of  having  been  slow  to  recognize 
these  defects  in  her  system  of  judicial  administration,  or  of  not 
employing  the  most  effectual  means  to  remedy  them,  by  sending 
to  Europe  and  America  a  number  of  her  ablest  young  men  to 
learn  the  laws  of  other  nations.  Several  of  them,  Professor 
Baldwin  continued,  had  been  under  his  own  instruction.  All 
had  done  well ;  and  of  one  he  could  say  that,  in  natural  abUity  and 
strength  of  mind,  he  had  never  known  any  law-student  who  was 
his  superior.  The  young  man  to  whom  he  referred,  after  studying 
at  Tokio  the  Institutes  of  Justinian  in  the  original — ^a  book 
not  thus  taught,  until  within  a  few  years,  he  believed,  in  any 
American  or  English  school  of  law — ^had  spent  two  years  at  one 
American  law  school  and  three  at  another,  and  was  now 
returning,  with  the  degree  of  doctor  of  laws,  to  take  a  professor- 
ship of  law  in  the  university  of  Tokio.  It  had  been  said  that 
there  was  no  code  of  civil  procedure  in  Japan.  Such  a  code  was 
in  progress  and  nearly  completed,  under  the  charge  of  a  com- 
mission appointed  by  the  government,  assisted  by  a  member  of 
the  Japanese  bar,  who  had  recently  finished  his  law  studies  in  the 
United  States  and  was  well  qualified  to  take  part  in  such  a  woriL 
The  time  would  come  when  Japan  would  have  fiiU  jurisdiction 
over  every  person  within  her  territory.  That  time  would  arrive 
soon.  The  way  to  hasten  its  advent  was  to  act  as  Japan  was 
now  acting.  Let  her  continue  to  educate  a  bar  and  a  bench 
familiar  with  the  true  principles  of  jurisprudence,  and  as  soon  as 
that  education  bore  its  certain  fruits,  Christendom  would  be  glad 
to  recognize  her  sovereignty  in  its  fiiUest  extent 

The  President  of  the  Conference  congratulated  the  Association 
upon  the  faithfiilness  shown  by  its  Japanese  friends,*  and  expressed 
a  hope  that  the  important  question  which  had  been  discussed 
would  speedily  receive  a  solution  satisfactory  to  all  the  parties 
concerned. 

*  Among  those  present  was  his  Excellency  Mort,  the  Japanese  Minister 
in  London. 
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Bil/s  of  Exchange, 

In  the  absence,  through  illness,  of  the  Chainnan  of  the 
Committee  upon  Bills  of  Exchange,  Dr.  S.  Borchardt,  of  Berlin, 
Mr.  H.  D.  Jencken,  the  Honorary  General  Secretary  of  the 
Association,  reported  verbally  that  the  state  of  the  question  of  the 
unification  of  the  laws  of  nations  relating  to  bills  of  exchange  was 
little  altered  since  the  previous  Conference  of  the  Association,  held 
at  London.*  Numerous  communications  expressive  of  interest  in 
the  movement  had  since  then  been  received  from  chambers  of 
commerce  in  every  part  of  the  world ;  but,  although  the  attitude  of 
most  of  the  governments  of  continental  Europe  was  still  most 
favourable,  in  England  the  parties  principally  concerned  had  not 
yet  made  those  representations  upon  receiving  which  alone  the 
English  government  could  be  expected  to  take  action. 

Mr.  Jencken  moved : — 

"  That  the  existing  Committee  upon  Bills  of  Exchange  be 
continued  for  a  year." 

This  resolution  was  seconded  by  Dr.  Herman  Halkier,  of 
Copenhagen,  and  carried. 

The  Conference  adjourned  at  12.45  p.m. 

Upon  the  Conference  reassembling  at  2.30  p.m. — 

Dr.  Sieveking  in  the  chair — 

Negotiable  Securities. 
(Obligations  to  Bearer,) 
Mr.  Jencken  read  the  report  of  the  English  Committee  upon 
Negotiable  Securities  : 

"Since  the  meeting  of  this  Association  held  in  the  Guild- 
hall, London,  last  year,  the  question  of  obligations  to  bearer  and 
generally  of  negotiable  securities  has  received  the  attention  which 
so  important  a  matter  deserves.  By  an  arrangement  between  the 
Frankfort  Chamber  of  Commerce  and  the  Committee  on  Negoti- 

*  See  Report  of  the  London  Conference,  1879,  PP-  74~^* 
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able  Securities  constituted  in  that  city,  the  conduct  of  the  matter 
has  been,  so  far  as  relates  to  the  tiorthem  European  states, 
entrusted  to  the  German  Branch  of  this  Association  at  Bremen. 

"On  the  4th  of  May,  1880,  the  Council  of  the  German  Branch 
issued  a  circular  of  which  the  following  is  a  translation  : — 

"  *  Bremen, 

'''May  ^h,  1880. 

"  *  The  Council  of  the  German  Branch  of  the  Association  for 
the  Reform  and  Codification  of  the  Law  of  Nations,  in  pursuance 
of  its  communication  of  January  last,  desire  to  transmit  herewith 
copy  of  six  resolutions  which  are  submitted  for  approval.  In 
framing  these  resolutions  the  Council  have  endeavoured  to  limit 
the  points  for  consideration  to  as  narrow  a  compass  as  possible 
and  to  confine  the  discussion  to  matters  which  are  of  a  more  urgent 
character. 

"  *  At  the  meeting  of  the  Association  for  the  Reform  and  Codi- 
fication of  the  Law  of  Nations  which  will  take  place  at  Berne  on  the 
24th  of  August  next  these  resolutions  will  be  submitted.  Should 
it  not  be  possible  to  arrive  at  an  agreement  in  regard  to  these 
resolutions  by  correspondence,  the  Council  propose  to  invite 
discussion  at  Berne  of  the  different  points,  with  a  view  to  arriving, 
if  possible,  at  some  understanding. 

" '  Trusting  that  we  may  be  favoured  with  a  reply : 

(Signed)  "  *  The  Council  of  the  German  Branch 
of  the  Association  for  the  Reform 
and  Codification  of  the  Law  of 
Nations.' 

"  Appended  to  this  letter  are  the  following  six  resolutions  for 

consideration,  namely : — 

L 

"The  right  to  separate  satisfaction  of  securities  to  bearer 
shall  require  for  its  validity  entry  on  a  public  register  kept  by 
government  for  that  purpose.  Priority  as  between  these  se- 
curities shall  be  determined  by  the  date  of  entry,  unless  the 
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entry  itself  shall  contain  a  notice  to  the  contrary.  A  reservation 
of  priority  of  future  issues  of  loans  shall  only  be  permitted  where 
the  total  amount  is  stated  in  such  entry.  No  restrictions  shall  be 
permitted  in  the  inspection  of  such  entries. 

"  *  The  object  of  the  entry  which  provides  for  separate  satis- 
faction of  a  money  claim,  more  especially  as  regards  securities  to 
bearer,  is  to  afford  the  greatest  possible  amount  of  publicity.  To 
effect  this  object  it  is  necessary  that  the  validity  of  those  instru- 
ments should  be  made  to  depend  on  their  entry  in  such  govern- 
ment public  register ;  and  a  system  would  thus  be  created  analogous 
to  that  in  force  regarding  mortgages  of  landed  estates. 

II. 

" '  The  issue  of  shares  to  bearer  shall  not  be  permitted,  until 
the  whole  of  the  nominal  amount  shall  have  been  paid  up ;  it 
shall  also  be  prohibited  to  issue  scrip  or  interim  certificates  to 
bearer  for  any  part  that  is  paid  up. 

***A  subscriber  for  a  share  shall  be  held  in  any  event  liable 
to  the  payment  of  the  minimum  sum  of  40  per  cent,  on  the 
nominal  amount  of  the  share.  The  holder  of  a  share  shall  not  be 
permitted  to  rid  himself  of  his  liability  to  this  extent  by  transfer- 
ring his  share  to  a  third  person.  The  deed  of  incorporation  may 
provide  that  after  payment  of  40  per  cent  of  the  nominal  value 
the  subscriber  for  a  share  may  be  discharged  from  all  further 
liability,  and  that  scrip  to  bearer  may  be  issued. 

"  *  The  Honorary  General  Secretary  of  the  Association  for  the 
Reform  and  Codification  of  the  Law  of  Nations,  Mr.  H.  D. 
Jencken,  mentions  in  his  paper,  read  at  the  Bankers'  Institute, 
London,  on  the  19th  of  March  last,  the  divergences  of  the  English 
and  foreign  laws.  This  Branch  Association  approves  of  the  view 
taken  by  Mr.  Jencken.  In  conformity  with  this  opinion  the  second 
resolution  concurs  with  the  German  commercial  code. 

in. 

"  *  As  regards  the  transfer  of  instruments  to  bearer,  the  rule  that 
delivery  shall  effect  a  complete  transfer  is  approved.     In  the  case 
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of  negotiable  securities  to  order,  the  transfer  shall  be  made  by 
indorsement  only. 

"  *  Resolution  No.  III.  thus  approves  of  the  suggestions  of  Mr. 

H.  D.  Jencken. 

IV. 

"  *  A  security  to  bearer  may  be  changed  into  a  security  nomi- 
native, should  the  holder  desire  this.  The  same  rule  to  apply 
conversely.  All  other  modes  of  varying  the  transferability  of 
securities  shall  be  forbidden ;  such  as  rendering  a  security  non- 
negotiable,  && 

"  *  Resolution  No.  IV.  endeavours  to  establish  a  common  rule,  in 
lieu  of  the  one  referred  to,  for  rendering  securities  non-negotiable. 

V. 

"  *  No  right  of  recovery  shall  be  permitted  as  against  a  bonA  fide 

holder.     A  person  from  whom  a  negotiable  security  to  bearer 

has  been  stolen,  or  who  has  lost  the  same,  may  stop  its  payment 

or    transfer.      This  suspension  of    payment  or  transfer   shall, 

however,  terminate,  whenever  a  bond  fide  holder  shall  give  up 

the  name  of  his  transferrer.     In  case  of  loss  of  securities  or 

coupons  by  theft,  or  otherwise,  a  legal  period  of  prescription 

ought  to  be  determined,  after  the  expiration  of  which  the  grantor 

of  an  obligation  shall  be  obliged  to  pay  the  person  who  has  lost 

the  security  the  sum  due  thereon.     Prior  to  the  expiration  of  this 

period,   should  the   person  who  has  suffered   the  loss  require 

payment,  he  shall  in   the  first  instance   lodge  security.     This 

period  is  to  be  limited  in  the  case  of  securities  to    *  years,  io  the 

case  of  coupons  to    *  years,  the  usual  period  of  prescription  for 

coupons. 

VI. 

"*  Where  the  destruction  of  a  security  to  bearer  is  proved 
conclusively,  the  issuer  may  be  required,  by  an  order  of  court,  to 
issue  a  substituted  or  duplicate  instrument  Where  the  destruction 
is  on\y  primd  fade  established,  it  shall  be  obligatory  to  give  public 

*  "  This  period  has  been  left  in  blank  until  the  Berne  Conference." 
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notice  of  the  proceedings.  No  proceedings  in  amortization  shall 
take  place  in  the  case  of  a  loss  or  theft  of  securities  to  bearer  (rule 
v.).     The  same  rule  shall  apply  to  talons  and  coupons. 

"  *  The  last  two  resolutions  provide  the  legal  remedies  in  the  case 
where  a  security  to  bearer  has  been  destroyed  or  lost,  and  that 
amortization  shall  only  be  permissible  in  case  of  the  destruction  of 
an  instrument  Only  in  the  event  of  the  loss  or  theft  of  a 
security  shall  stoppage  of  payment  or  transfer  be  allowed.  This 
stoppage  shall  be  without  effect  as  against  a  bonA  fide  holder. 
Where  no  bond  fide  holder  of  a  bond  or  coupon  has  presented 
himself  within  the  given  time,  the  issuer  shall  be  boimd  to  pay 
the  loser  of  a  security  the  sum  due  on  the  same.  This  period 
shall,  as  regards  coupons,  be  limited  to  the  period  of  limitation  as 
to  coupons;  and  as  regards  instruments  to  bearer,  it  is  recom- 
mended that  a  shorter  period  than  the  usual  term  of  thirty  years 
be  adopted.  This  period  is  left  blank  in  resolution  V.,  and  it  is 
hoped  that  suggestions  may  be  elicited  in  this  respect.' 

"  Copies  of  this  dociraient  have  been  transmitted  to  the  chambers 
of  commerce  and  stock  exchange  committees  of  the  principal 
cities  of  Europe,  coupled  with  a  request  to  furnish  information 
and  to  express  opinions  on  the  points  raised  by  the  resolutions. 
Numerous  answers  have  been  received,  and  valuable  information 
has  been  placed  at  the  disposal  of  the  German  Committee,  a 
summary  of  which  will  be  submitted  in  a  separate  report  pre- 
pared by  their  direction.  While  these  active  measures  have  been 
adopted  on  the  Continent,  the  central  office  in  London  has  like- 
wise been  using  its  best  endeavours  to  draw  the  attention  of  the 
EngUsh  and  American  public  to  this  important  question. 

"Some  hundreds  of  circulars  have  been  forwarded  to  the  bankers, 
chambers  of  commerce  etc.  of  Great  Britain,  from  whom  useful 
information  has  been  elicited.  An  opinion  has  been  uniformly  ex- 
pressed approving  of  a  system  of  registration  and  supporting  the 
view  of  unfettered  negotiability  of  negotiable  securities.  The  period 
of  prescription  required  by  the  fifth  resolution  should,  it  is  thought, 
be  less  than  the  thirty  years  required  by  the  law  of  Germany. 
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*'  Several  gentlemen  of  experience  in  these  matters  have  favoured 
our  Committee  with  replies  to  the  questions  submitted  in  the 
resolutions.  The  remarks  with  which  we  have  been  favoured  by 
Mr.  R.  Bithell,  of  the  house  of  Messrs.  Rothschild  and  Sons, 
are  given  in  full,  as  they  are  deemed  to  be  of  great  interest ;  and 
the  following  is  a  copy  (Mr.  Bithell,  in  making  these  remarks, 
disclaims  their  having  any  higher  authority  than  as  representing 
his  own  personal  experience) : 

I. 

**  *  This  resolution  appears  to  be  rather  too  close  a  rendering  of 
the  German  and  does  not  convey  a  clear  notion  to  the  English 
commercial  mind.  The  paragraph  in  explanation  is  rather  unfor- 
tunate in  drawing  an  analogy  between  the  registration  of  bonds 
and  that  of  mortgages.  I  have  lately  had  to  remove  a  mortgage 
from  the  register,  and  the  formalities  in  my  case  are  the  same  as 
those  in  all  other  cases ;  but,  if  anything  like  this  were  necessary  in 
the  transfer  of  a  bond,  it  would  greatly  impede  the  progress  of 
business.  What  we  call  bonds  in  the  City  are  really  copies  of 
bonds,  and  the  original  bond  is  rarely  seen,  unless  specially 
applied  for.  This  original  bond  might  be  registered  with  advan- 
tage, as  proposed  in  the  resolutions,  but  the  copies,  which  are  what 
in  hsjikmg  farliincg  are  called  securities,  are  bought,  sold,  pawned, 
deposited  as  guarantee,  without  any  record,  except  as  between  the 
two  parties  immediately  concerned ;  and  anything  which  tended 
to  fetter  the  movement  of  such  securities  would,  I  am  sure,  be 
very  unwelcome  to  business  folk. 

IL 
"  *  The  only  objection  to  this  resolution,  as  I  think,  is  that  it  is 
undesirable  to  prohibit  the  issue  of  scrip  certificates  to  bearer, 
unless  the  terms  of  the  resolution  are  strictly  adhered  to ;  that  is 
to  say,  the  prohibition  should  be  limited  to  shares,  and  not  extend 
to  bonds.  A  shareholder  is  a  partner  in  some  commercial  under- 
taking, and  runs  a  risk  of  losing  his  capital,  or  making  large 
profits.     But  a  bondholder  simply  lends  his  money  at  a  fixed  rate 
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of  interest,  to  which  he  is  always  legally  entitled,  and  which  he 
cannot  have  increased.  The  issue  of  scrip  certificates  to  these 
latter  enables  subscribers  to  a  loan  to  take  their  capital  in  an 
acceptable  form,  and  they  all  the  more  readily  subscribe  to  a  loan 
from  this  circumstance.  Whereas,  if  they  knew  that  their  sab* 
scriptions  were  locked  up  until  all  the  instalments  were  paid,  it 
would  be  very  difficult  to  float  a  loan,  except  in  some  few  un- 
usually favourable  cases. 

III. 

"'This  resolution  would  be  generally  approved.  There  is  a 
growing  tendency  to  make  the  transfer  of  securities  as  easy  as 
possible.  But,  comparing  resolution  I.  with  resolution  II.,  it  is 
evident  that  the  analogy  between  securities  to  bearer  and  mort- 
gages of  landed  estates  must  be  a  very  loose  one.  The  formalities 
connected  with  the  removal  of  the  latter  from  the  register  are  so 
cumbrous  and  expensive,  when  a  transfer  of  the  property  is  made 
that  it  is  difilicult,  without  further  explanation,  to  reconcile  the  two 
resolutions. 

IV. 

"  *  The  practice  recommended  in  this  resolution  is  being  widely 
adopted,  and  no  objection  is  likely  to  be  made  to  it,  so  far  as  I 
can  see.  Two  objects  are  sought  in  connection  with  securities  of 
this  kind.  One  is  to  make  them  as  free  as  possible  from  all  in- 
cumbrances to  their  circulation,  so  long  as  their  currency  is  desired. 
The  other  is  to  restrict  their  circulation  within  the  narrowest 
limits,  when  it  is  desired  to  transmit  them  to  some  specified  indi- 
vidual. I  am  not  sure,  therefore,  that  the  prohibition  to  render 
securities  non-negotiable  would  be  approved.  I  am  inclined  to 
think  it  would  not,  if  the  fact  of  non-negotiability  were  distinctly 
indicated  by  words  to  that  effect  on  their  face.  Of  course,  if  this 
precaution  were  not  observed,  non-negotiable  securities  might  get 
into  circulation  through  inadvertence,  and  serious  inconvenience 

might  result. 

V. 

"  *  Resolution  V.  would,  in  my  opinion,  be  rarely  objected  to. 
Something  similar  to  this  provision   already  exists  in  several 
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countries.  What  is  needed  is  that  the  practice  of  commercial 
nations  should  be  uniform.  Since  the  copy  of  these  resolutions 
has  been  in  my  hands  I  have  had  presented  to  me  three  coupons 
overdue  since  1856,  nearly  a  quarter  of  a  century,  and  have  no 
means  of  determining  whether  it  is  simply  the  result  of  inadvert- 
ence, or  whether  they  were  paid  at  the  due  date  and  fraudulently 
left  uncancelled  with  a  view  of  presenting  them  for  payment  a 
second  time. 

VI. 
"  *  In  the  case  of  foreign  bonds  issued  by  the  imperial  govern- 
ment, I  do  not  see  what  "court"  is  competent  to  issue  an 
**  order  "  for  a  duplicate  instrument  At  the  same  time,  no  great 
difficulty  is  likely  to  arise,  when  the  "  destruction  of  a  security  to 
bearer  is  proved*'  The  real  difficulty  occurs  when  a  security  is 
only  supposed  to  have  been  destroyed,  or  when  it  is  said  to  have 
been  stolen.  Some  individuals  are  so  careless  that  they  are  con- 
stantly allowing  money,  notes  and  securities  to  slip  out  of  sight, 
and  the  easiest  solution  of  the  fact  is  that  they  have  been  stolen 
or  accidentally  destroyed,  when  most  likely  they  are  safely  hidden 
in  some  place  where  they  themselves  have  placed  them.  In  all 
cases  where  destruction  is  not  fully  proved  every  difficulty  should 
be  put  in  the  way  of  satisfying  those  who  apply  for  it  It  is 
the  natural  and  proper  corrective  of  those  lax  habits  which 
unfortunately  prevail  amongst  some  classes  of  the  community.' 

'*  In  London  the  Bankers'  Institute  has  given  encouragement  to 
the  consideration  of  this  question,  and  the  Committee  flatters 
itself  that  it  may  look  forward  to  powerful  support  from  that 
quarter  so  soon  as  definite  and  practical  propositions  have  been 
matured." 

Mr.  Jencken  also  read  a  letter  from  Mr.  G.  Dayrell  Reed, 
the  Secretary  of  the  London  Institute  of  Bankers,  expressing  the 
r^et  of  the  Council  of  that  Institute  at  not  having  been  able 
to  arrange  for  a  committee  of  their  body  to  attend  the  Berne 
Conference. 

Dr.  V.  Marcus,  Syndic  of  Bremen,  Honorary  Secretary  of  the 
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German  Branch  of  the  Association,  read  the  report  of  the  German 
Branch  upon  obligations  to  bearer : 

"  It  will  be  remembered  that,  when,  in  the  year  1878,  the 
Association  met  at  Frankfort-on-the-Main,  the  Chamber  of  Com- 
merce of  that  city  brought  forward  the  important  question  of  an 
international  adjustment  of  the  legal  relations  arising  out  of 
obligations  to  bearer.  The  impulse  once  given,  the  Association 
included  that  question  in  the  order  of  the  day  for  the  London 
Conference,  1879,  where,  after  a  discussion  of  bases  proposed 
by  the  Frankfort  Chamber  of  Conmierce,  it  was,  at  the  instance 
of  that  body,  resolved  '  that  a  committee  be  appointed,  and  that 
the  papers  and  resolutions  upon  an  uniform  legislation  with 
regard  to  obligations  to  bearer  be  referred  to  such  conmiittee, 
with  instructions  to  consider  the  same  and  report  thereon  to  the 
next  Conference.' 

"  The  committee  was  to  be  divided  into  two  sections,  one  to 
be  formed  by  the  Executive  Council  in  London,  the  other  by  the 
German  Brandi  at  Bremen;  and  it  was  to  be  left  to  the  two 
sections  to  arrange  between  themselves  with  which  countries  each 
should  place  itself  in  commimication. 

"  It  was  subsequendy  arranged  that  the  section  to  be  formed 
by  the  German  Branch  should  communicate  with  the  interested 
parties  in  Germany,  the  Netherlands,  Austria-Hungary,  Switzer- 
land and  the  Scandinavian  kingdoms,  and  that  the  London  section 
should  be  responsible  for  the  remaining  countries  within  the  pur- 
view of  the  resolution. 

"The  German  Branch  accordingly  addressed  itself  to  the 
proper  persons  and  authorities  in  the  great  commercial  and  bank- 
ing centres  of  the  countries  with  which  it  was  concerned ;  and  it 
had  the  satisfaction  of  receiving  the  most  cheerful  promises  of 
assistance  from  almost  every  quarter. 

"Meantime,  the  interval  since  the  last  annual  meeting  has 
proved  insufficient  to  admit  of  all  the  various  parties  arriving  at  a 
common  understanding.  Nevertheless,  the  valuable  expressions 
of  opinion  elicited  from  the  leading  commercial  bodies  of  Berlin, 
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Pesthy  Frankfort-on-tfae-Maiiii  Cologne,  Mannhdm,  Munich  and 
Vienna  have  furnished  the  Gennan  Branch  with  enough  materials 
upon  the  subject  to  enable  it  to  formulate  a  number  of  resolutions 
upon  points  as  to  which  unanimity  appeared  to  it  to  be  of  primary 
importance.  In  formulating  these  the  German  Branch  received 
from  the  Corporation  of  Merchants  of  Berlin  an  amount  of  assist- 
ance for  which  it  desires  to  tender  its  best  acknowledgments. 

"  In  order  to  prevent  misconception,  it  may  be  stated  at  once 
that  the  resolutions  which  the  German  Branch  has  the  honour  of 
laying]  before  you  relate  only  to  obligations  to  bearer  issuej^  in 
series  and  entitling  the  bearer  to  a  certain  sum  of  money,  and  do 
not  comprehend  negotiable  securities  representing  any  other  kind 
of  value,  nor,  again,  paper-money,  since  that  is  not  so  much  a 
document  of  title  as  an  independent  species  of  property.  It  did 
not  appear  desirable  expressly  to  mention  this  circumstance  in  a 
resolution,  both  because  it  is  practically  agreed  on  aU  hands  what 
the  limits  of  the  inquiry  are  to  be,  and  because  it  has  often  proved 
exceedingly  difficult,  in  discussions  of  this  kind,  to  satisfactorily 
define  a  legal  term.  For  these  reasons  the  German  Branch  has 
felt  itself  bound  to  avoid,  as  far  as  possible,  any  attempt  at 
definition. 

"  It  may  be  added  that  the  resolutions  have  been  selected  upon 
the  same  principle  as  was  followed  with  so  much  success  upon  a 
former  occasion,  when  the  question  of  general  average  was 
dealt  with.  The  aim  has  been,  not  to  submit  the  whole  subject  to 
an  exhaustive  scientific  treatment,  but  simply  to  bring  about 
unity  as  to  those  matters  upon  which  it  is  urgently  demanded  by 
the  requirements  of  business  life.  The  number  of  the  theses  pro- 
pounded is  therefore,  as  can  be  seen  at  a  glance,  extremely 
small. 

"  It  has  appeared  unnecessary  to  substantiate  the  resolutions  by 
argument  in  the  present  report  To  some  extent  Qach  of  the 
propositions  justifies  itselfl  Details  of  reasons  may  be  conveniently 
reserved  for  the  oral  discussion. 

"  Appended  is  the  text  of  the  resolutions  which  the  German 
Branch  commends  to  the  consideration  of  the  Conference : 


r 
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I. 

''  The  issuing  of  obligations  to  bearer  should  be  so  far  subject  to 
state  cotmol  that  the  legislature  should  require  every  issue  of  such 
obligations  to  be  entered  in  a  public  register,  the  inspection  of 
which  should  not  be  in  any  way  restricted. 

"  Every  such  entry  should  mention  all  circumstances  of  legal 
importance  to  the  owners  of  the  obligations. 

"  If  a  general  or  specific  charge  or  any  kind  of  preference  is  to 
pertain  to  the  possession  of  an  obligation  to  bearer,  such  a  right 
should  only  be  registered  and  embodied  in  the  text  of  the  obligation, 
if  and  in  so  far  as  it  is  valid  by  the  law  of  the  country  in  which 
the  register  is  kept 

"  A  similar  rule  should  be  applied  to  the  question  of  priority  as 
between  several  issues  of  th6  last-mentioned  kind  of  obligations. 

"  Priorities  should  be  governed  by  the  date  of  registration,  except 
where  the  entry  contains  a  reservation  in  this  respect. 

"A  reservation  of  priority  for  later  issues  should  only  be 
permitted  in  so  far  as  special  funds  have  been  set  apart  for  the 
purpose. 

II. 

"  It  should  be  prohibited  to  issue  shares  to  bearer  before  the 
whole  of  the  nominal  amount  of  the  shares  is  paid  up ;  nor  should 
it  be  allowed  to  issue  scrip  or  interim  certificates  to  bearer  in 
respect  of  part-payments. 

"  The  subscriber  for  a  share  to  bearer  should  be  held  liable 
at  all  events  for  40  per  cent  of  the  nominal  amount  of  the  share. 
From  this  liability  he  should  not  be  able  to  escape  by  trans- 
ferring his  rights  to  a  third  party,  or  by  obtaining  a  discharge 
from  the  company.  It  might  be  provided  in  the  articles 
of  association  that,  and  to  what  extent,  after  payment  of  such 
rate  of  40  per  cent,  the  subscriber  should  be  released  from 
the  necessity  of  making  any  further  payments,  and  that  in 
such  case  scrip  and  interim  certificates  might  be  issued  to 
bearer. 
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III. 
''  An  obligation  to  bearer  should  only  be  convertible  into  an 
obligation  nominative  or  to  order  by  the  maker  or  his  successor 
in  title.  The  same  applies  to  its  reconversion.  No  other  kind 
of  interference  with  the  negotiability  of  these  instruments  should 
be  permitted. 

IV. 

"  The  transfer  of  obligations  to  bearer  should  be  by  simple  de- 
livery. In  the  case  of  instruments  payable  to  a  given  person  by 
name  or  to  order  an  indorsement  in  blank  should  be  allowed  to 
suffice. 

V. 

''There  should  be  no  attachment  of  obligations  to  bearer  as 
against  bond  fide  purchasers  or  pledgees. 

"  Any  person  who  has  lost  or  been  robbed  of  an  obligation  to 
bearer  should  have  power  to  stop  its  circulation,  but  only  until  the 
holder  comes  forward  and  makes  good  his  title. 

VI. 

*'  X.  When  the  destruction,  theft  or  loss  of  an  obligation  to 
bearer  is  proved,  it  should  be  lawful  judicially  to  amortize  such 
o  jligation  and  to  replace  it  by  a  new  one. 

*'2.  Some  official  publication  should  in  every  country  be 
designated  by  law  as  the  organ  in  which  notices  of  action  and 
of  judgment  should  be  given  in  all  proceedings  in  amortization. 
In  the  case  of  obligations  to  bearer,  of  which  the  coupons  or 
dividend  warrants  name  places  of  payment  situate  in  different 
states,  the  notices  should  be  published  in  official  publications 
of  all  the  states  in  which  such  places  of  payment  are  situate. 

"  3.  The  time  to  be  inserted  in  a  notice  of  action  as  the  time 
after  which  all  claims  will  be  barred  should  be — 

"  a.  If  the  person  applying  to  the  court  is  able  to  produce  the 
counterfoil  and  the  coupons  which  have  not  yet  fallen 
due,  not  less  than  six  months  from  payment   becoming 
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due  upon  the  first  of  such  coupons,  and,  if  the  coupons 

are  all  used,  not  less  than  six  months  from  the  time 

appointed  for  the  issuing  of  new  coupons. 
'*  d.  If  the  counterfoil  and  coupons  have  likewise  disappeared, 

at  the  earliest  six  months  from  the  time  when  payment 

would  have  become  due  upon  the  last  of  the  series  of 

coupons. 
"  c.  Where  no  counterfoils  or  coupons  have  been  issued  with 

the  obligations,  at  least  six  months  from  payment  of  the 

obligation  becoming  due. 

*'  4.  In  case  3  ^,  before  judgment  is  passed,  the  person  applying 
to  the  court  should  be  bound  to  produce  an  affidavit  by  the 
obligor  shewing  that  for  the  space  of  a  year  after  the  time  fixed  for 
the  issuing  of  new  coupons  no  old  coupons  of  the  instrument 
forming  the  subject  of  the  proceedings  have  been  presented  for 
payment 

**  5.  When  a  substitutional  obligation  is  issued,  the  person  m 
whose  favour  it  is  made  out  should  be  entitled  to  receive  the 
interest  or  dividends,  as  the  case  may  be,  which  may  have  become 
payable  since  the  loss  of  the  original  instrument,  if  and  in  so  far 
as  the  same  have  not  been  paid  toa^4y£&holderofthecoupons 
or  dividend  warrants.  The  operation  of  the  statutes  of  limitation 
should  be  excluded  in  this  respect 

"  6.  Where  only  the  counterfoil  has  been  destroyed,  stolen  or 
burnt,  the  instrument  should  not  be  amortized,  but  only  its 
circulation  stopped.  Six  months  after  the  time  for  the  issuing  of 
new  coupons  or  dividend  warrants  new  coupons  and  warrants 
should  be  dehvered  to  the  holder  of  the  security  upon  his 
producing  the  same,  unless  the  holder  of  the  counterfoil  presents 
himself  in  the  meantime. 

**;.  There  should  be  no  amortization  or  stop  of  missing 
coupons  or  dividend  warrants.  But  the  amount  of  them  should 
be  paid  to  the  holder  of  the  security,  in  case  they  have  not  been 
presented  for  payment  within  the  period  of  limitation. 
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VII. 
^  Issues  of  coupons  and  dividend  warrants  should  not  in  future 
be  allowed  to  extend  over  a  longer  period  than  five  years. 

VIII. 

"  Upon  a  coupon  or  dividend  warrant  of  a  redeemable  obligation 
to  bearer  being  presented  for  payment  at  the  place  of  payment, 
the  person  makmg  payment  should  not  be  bound  to  inquire  whether 
the  obligation  in  respect  of  which  the  coupon  or  warrant  was 
issued  has  been  redeemed.  Where  the  person  making  payment 
has  paid  upon  coupons  presented  for  payment  which  only  fell 
due  after  the  redemption  of  the  security,  he  shall  be  entitled  in 
paying  off  the  redeemed  security  to  deduct  firom  the  capital  sum 
the  amount  paid  upon  such  coupons." 

After  some  discussion,  in  which  Dr.  R.  Beisert,  Member  of 
the  Prussian  Chamber  of  Deputies  and  Syndic  and  official 
delegate,  to  the  Conference,  of  the  Corporation  of  Merchants  of 
Berlin,  and  others  took  part,  Dr.  E.  E.  Wendt,  of  London, 
moved : — 

"That  a  committee  of  seven  memberg  be  appointed,  with 
instructions  to  translate  *  the  new  resolutions  of  the 
German  Branch,  to  further  consider  the  question  and  to 
report  to  the  Conference  on  Friday." 

Mr.  J.  R.  Davidson,  of  London,  seconded  the  motion. 

Dr.  Marcus  moved  as  an  amendment : — 

**  That  the  existing  Committee  upon  Negotiable  Securities  be 
requested  to  translate  the  new  resolutions  of  the  German 
Branch,  to  further  consider  the  question  and  to  report 
thereon  to  the  Conference  on  Friday." 

This  was  adopted  by  Dr.  K  E.  Wendt  and  carried,  power  of 
co-optation  being  given  to  the  committee  at  the  suggestion  of 

Dr.  SlEVEKING. 

*  Viz.  from  German  into  English. 
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Bankruptcy, 

A  paper  on  bankruptcy  was  read  by  Dr.  F.  J.  Tomkins,  of 
London : 

**  As  this  subject  engrosses  at  the  present  time,  not  only  the  atten- 
tion of  English  jurists  and  statesmen,  but  also  very  largely  the 
attention  of  continental  lawyers  (as  is  manifest  by  the  approaching 
conference  on  the  subject  at  Brussels),  this  Association  has  deemed 
the  subject  of  sufficient  interest  to  call  attention  to  it  as  an 
important  department  of  international  commercial  law.  A 
more  thorough  and  growing  acquaintance,  on  the  part  of  English 
jurists,  with  the  Roman  law  is  leading  to  the  conviction  that  the 
fundamental  principles  found  in  the  Carpus  Juris  OW/iV  relating  to 
the  cessio  bonorum  and  the  appointment  of  an  universal  successor 
must,  by  some  suitable  practical  application,  regulate  the  distri- 
bution of  the  effects  of  every  insolvent  trader  or  person. 

"  In  a  paper  submitted  to  this  learned  body  at  its  last  meeting 
several  points  were  briefly  submitted.  Among  those  points  we 
may  now  mention  the  following :  To  what  extent,  and  under  what 
circumstances,  should  a  bankrupt  be  treated  as  a  criminal?  In 
the  case  of  an  actual  and  absolute  bankruptcy,  evidenced  by  the 
cessio  bonoruniy  after  the  bankrupt  has  assigned  all  his  property  for  the 
benefit  of  his  creditors  and  has  been  liberated  from  arrest,  should 
nis  after-acquired  property,  under  any,  and  what,  circumstances, 
be  held  hable  for  unsatisfied  claims  upon  him?  As  touching 
the  trustee  or  assignee,  what  rule  can  be  established,  so  that  the 
terrible  evils  and  injustice  of  the  present  system,  especially  preva- 
lent in  Great  Britain,  may  be  remedied  ?  What  shall  be  the  effect 
of  the  decree  of  a  bankruptcy  tribunal  extra-territorially  ?  Can  the 
office  of  an  assignee,  trustee  or  syndic,  and  should  it  be,  made  to 
extend  beyond  the  jurisdiction  of  the  tribunal  by  which  that  func- 
tionary has  been  appointed  ?  Should  the  effect  of  a  sentence  of 
bankruptcy  continue  to  attach  to  the  debtor  in  such  a  way, 
under  any  circumstances,  as  to  prevent  his  returning  to  com- 
mercial Hfe  and  perhaps  repeating  the  dishonest  processes  by 
which  his  creditors  have  in  the  past  been  subjected  to  loss  and 
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ruin?  Having,  in  the  paper  submitted  last  year,  laid  down 
some  of  the  fundamental  principles  of  international  law,  as  held 
by  M.  Foelix,  Lord  Eldon  and  Mr.  Justice  Story,  and  the  principle 
upheld  in  the  case  of  Holmes  v.  Remsen  on  the  question  of 
priority  of  claim  (a  principle  upheld  by  the  courts  of  the 
United  States  and  by  the  jurists  of  France  and  of  Germany), 
and  having  also  called  attention  to  the  order  in  which  the 
creditors  in  a  bankruptcy  rank  in  what  are  denominated  'the 
lands  of  civil  rights,'  I  briefly  referred  to  the  two  most  important 
questions  agitating  at  the  present  time  the  minds  of  commercial 
men  and  jurists  in  Great  Britain.  The  first  of  these  questions  is 
the  mode  of  realizing  the  assets  of  a  bankrupt  estate,  and  the 
second  is  the  administration  of  bankruptcy  law  by  the  tribunals. 

"  As  to  the  first  question.  Among  English  lawyers  there  seems 
to  be  but  one  opinion.  The  appointment  of  a  trustee  or  trustees 
with  a  committee  of  inspection  is  universally  condemned.  Prac- 
tically it  entirely  excludes  the  creditors  from  the  management  of 
their  own  affairs ;  and  in  most  cases  they  quite  understand  that 
the  loss  they  have  sustained  must  be  borne  with  the  largest 
amount  of  equanimity  they  can  command.  The  present  mode  of 
realizing  the  assets  of  a  bankrupt,  by  the  intervention  of  an 
accountant  as  trustee,  is  most  unsatisfactory,  ruinous  to  the 
creditors  and,  as  events  every  day  prove,  morally  disgraceful  to 
a  large  commercial  community.  What  was  stated  a  year  ago  is 
emphatically  true  to-day,  that  'the  system  of  appointing  what 
are  denominated  professional  accountants  as  trustees  in  bankruptcy 
is  a  premium,  in  many  cases,  as  recent  returns  prove,  upon 
spoliation.'  The  official  returns  made  since  this  was  written 
amply  verify  the  truth  of  this  statement,  and  the  just  complaints 
of  the  commercial  world  now  beginning  to  be  heard  proclaim  the 
death-knell  of  this  vicious  and  dishonest  system.  It  is  not 
pleasant  to  censure  the  conduct  of  any  class  of  men ;  but  it  can 
be  no  longer  doubted  that  the  comfortable  arrangements  made  by 
debtors  and  their  solicitors  with  persons  intended  to  act  as 
trustees  have  resulted  in  the  squandering  of  many  a  bankrupt 
estate  and  the  ruin  of  thousands  of  creditors.     The  whole  matter 
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is  now  engaging  the  attention  of  English  lawyers,  statesmen  and 
commercial  men,  and  the  honourable  member  for  Bristol,  Mr. 
Samuel  Morley,  has  directed  his  attention  carefully  to  the 
whole  question  and  is  likely  to  exert  no  inconsiderable  influence 
in  its  settlement^  as  far  as  England  is  concerned,  both  in  com- 
mercial circles  and  in  his  place  in  parliament  We  have  ventured 
to  recommend  the  appointment  of  an  universal  successor  to 
the  bankrupt,  either  a  creditor  or  any  other  person,  who, 
having  before  him  all  the  debts  and  the  possible  assets  of 
the  debtor,  should  offer  to  the  creditors  who  have  proved 
under  the  bankruptcy  a  certain  sum  in  the  pound  for  their 
debts,  payable  promptly  and  at  a  fixed  date.  The  acceptance  of 
such  a  proposal  should  be  made  subject  to  the  approval  of  the 
tribunal  There  is  undoubtedly  sometimes  work  for  a  skilled  and 
judicious  person,  conversant  with  figures  and  accounts,  to  do,  for 
which  he  ought  to  be  fairly,  and  even  liberally,  compensated ;  but 
recent  events  demonstrate  that  only  delay,  disappointment,  ex- 
travagant expenses  and  loss  can  follow  the  delegating  the  admin- 
istration of  the  estate  of  a  bankrupt  to  a  practically  irresponsible 
trustee,  who  is  too  oflen  a  person  of  no  standing  and  of  no  pro- 
fessional training,  calling  himself  by  the  high-sounding  title  of 
accountant 

"  Not  only,  however,  must  the  gravest  objection  be  taken  to  the 
present  system  of  realizing  the  estate  of  a  bankrupt  by  means  of 
a  trustee  or  trustees,  but  the  second  point  to  which  I  desire  to 
direct  attention  for  a  moment  is  the  conduct  of  bankruptcy  affairs 
before  the  tribunals  themselves.  Our  bankruptcy  courts  in  Great 
Britain  are  the  meanest  and  worst  administered  of  all  our  tribunals. 
The  entire  administration  requires  to  be  recast,  both  as  regards 
the  judges  themselves  and  the  conduct  of  the  business  of  the 
courts.  It  is  not  at  all  uncommon  to  hear  expressions  from  the 
officials  of  these  tribunals  by  which  it  is  easy  to  understand  that 
they  have  an  almost  overweening  estimate  of  their  powers  and 
importance.  The  courts  are  held  to  be  superior  to  any  division 
of  the  High  Court  of  Justice,  and  the  judges  superior  to  the 
judges  of  the  High  Court  itseU     No  doubt  the  court  of  bank- 
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niptcyy  in  some  respects,  has  a  jurisdiction  which  ousts  the 
authority  of  the  higher  tribunals ;  but  to  those  who  are  acquainted 
with  the  different  courts  it  is  painful  to  witness  and  to  contrast 
the  legal  business  as  administered  in  our  courts  of  bankruptcy 
and  in  the  High  Court  of  Justice.  The  judges  in  bankruptcy 
range  from  the  Chief  Judge — ^who  no  doubt  has  great  knowledge 
and  legal  experience,  but  who,  unfortunately,  does  none  of  the 
work  in  the  courts  of  the  first  instance-^own,  through  the 
registrars,  to  the  registrars'  clerk,  who  in  many  cases  is  not  even 
a  solicitor.  In  our  country  courts,  the  county  court  judge 
appoints  the  registrar  in  bankruptcy,  who  has  all  the  powers  of 
the  judge,  except  that  of  committal;  and  the  registrar,  who 
is  often  registrar  of  the  county  court,  and  in  many  cases 
registrar  under  our  new  judicature  acts,  and  very  often  a 
private  solicitor  as  well^  having  a  large  practice,  delegates  his 
functions  as  registrar  in  bankruptcy  to  one  of  his  clerks.  It 
is  not  intended  to  cast  any  slur  upon  the  many  painstaking 
and  useful  men  who  are  thus  employed ;  and  it  may  be  that 
even  our  bankruptcy  law  is  sometimes  administered  swifter  and 
better  in  our  country  county  courts  than  in  the  London  court 
of  bankruptcy  itself;  thus  much,  however,  is  certain,  that  the 
administration  in  England  is  of  the  most  imperfect  and  unsatis- 
factory kind,  calling  for  prompt  and  thorough  reform.  The 
registrars  of  our  London  court,  sitting  as  chief  judge,  must 
oftentimes  feel  themselves  in  hopeless  confusion.  The  disjointed 
manner  in  which  cases  come  before  them  (very  disjecta  membra)^ 
sometimes  counsel  and  sometimes  hedge  solicitors  appearing  in 
their  courts^  and  the  extraordinary  manner  in  which  the  threads 
of  a  case  become  entangled  and  ravelled  in  their  hands  would 
render  the  whole  matter  a  subject  for  burlesque,  if  it  were  not 
one  so  seriously  affecting  the  interests  and  the  credit  of  thousands 
whose  property  and  solvency  are  imperilled  by  this  travesty  of 
justice.  As  already  observed,  the  learned  registrars,  before  a 
bankruptcy  case  is  heard  and  adjudicated  upon,  through  constant 
adjournments  oftentimes  forget  the  facts  of  the  case  several  times 
over,  and  their  final  decision  stands  in  strange  contrast  and  con- 
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fiict  with  the  points,  long  since  forgotten  by  them,  which  they 
had  decided  upon  interlocutory  applications.  Such  a  system 
admits  of  no  defence.  It  is  not  justice,  but  injustice.  A  Bill  to 
amend  the  Bankruptcy  Act  of  1869,  the  statute  which  at  present 
regulates  our  bankruptcy  law  in  England,  was  introduced  into  the 
British  House  of  Commons  and  ordered  to  be  printed  on  the  aist 
day  of  May  last  It  is  not  to  be  regretted  that  this  weak  attempt 
at  legislation  has  ^led.  It  is  a  medicament  too  feeble  for  the 
malady.  Its  authors  altogether  fail  even  to  discover  the  blot  upon 
this  department  of  our  jurisprude;ice.  It  leaves  the  question  of 
the  appointment  of  a  receiver  or  manager  quite  in  uncertainty, 
and  it  makes  a  poor  attempt  to  control  the  *  costs  and  charges  of 
trustees  and  of  solicitors,  receivers,  managers,  accountants,  auc- 
tioneers, brokers  and  other  persons  employed  under  a  bank- 
ruptcy.* Indeed,  by  its  very  terms  it  lets  loose  the  whole  swarm 
of  harpies  to  batten  upon  the  assets  of  the  poor  creditors.  The 
proposed  bill  touches  in  no  way  the  eflfete  system  of  the  bank- 
ruptcy courts,  and  it  might  be  supposed,  from  a  perusal  of  this 
proposed  statute,  that  there  was  nothing '  rotten  in  the  state  of 
Denmark.' 

"  A  further  Bill  to  amend  the  Law  of  Bankruptcy,  endorsed  by 
Mr.  Morley  and  Sir  Charles  H.  Mills,  was  ordered  to  be  printed 
on  the  2nd  day  of  June,  1880.  It  makes  an  effort,  by  the 
creation  of  what  is  denominated  a  *  professional  trustee,'  to  stem 
the  torrent  of  dishonesty  in  that  direction ;  but  the  bill  runs  pretty 
much  in  the  old  groove  and  fails  even  to  attempt  to  remedy  the 
evils  of  our  present  worn-out,  iniquitous  system." 

Dr.  SiEVEKiNG  expressed  a  regret  that  Dr.  Tomkins's  papgr 
should  have  related  so  exclusively  to  England,  adding  that  the 
international  aspect  of  the  question  of  bankruptcy  law  was  the 
universality  of  bankruptcies  and  uniformity  of  the  status  of 
bankrupts. 

M.  E.  Clunet,  of  Paris,  Editor  oiiht  Journal  du  Droit  Inter- 
national Privky  recommended  the  French  system  of  administering 
the  estates  of  bankrupts  as  a  remedy  for  the  evil  described  by  Dr. 
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ToMfciNS.  In  France,  at  least  in  Paris,  there  were  professional 
trustees,  who  were  appointed  to  act  in  particular  cases  by  the 
commercial  courts  ;  in  the  provinces  a  creditor  was  still  sometimes 
appointed  trustee.  The  Codede  Commerce  simply  said  that  the  insol- 
vent debtor's  estate  should  be  managed  by  a  syndic.  The  syndic 
could  not  bring  an  action,  compound  debts  or  take  any  im- 
portant step,  except  by  leave  of  the  judge  to  whom  the  bankruptcy 
was  assigned.  No  serious  objection  could  be  raised  to  this  system. 
It  was  very  important  that  a  court  of  justice,  before  giving  effect  to 
a  foreign  bankruptcy,  should  be  satisfied  that  the  estate  would  be 
properly  administered  in  the  country  where  the  adjudication  took 
place.  In  a  recent  case  the  Parisian  judges  had  shown  great 
reluctance  to  let  the  assets  of  a  bankrupt  go  to  England.  The 
French  legislature  had  recently,  after  considerable  hesitation, 
recognized  the  principle  that  the  foreign  trustee  was  the  proper 
person  to  be  appointed  trustee  in  France,  To  enable  him  to  act 
in  France,  the  foreign  trustee  had  now  only  to  present  his  judg- 
ment and  obtain  his  exequatur.  The  question  what  was  to  be 
done,  when  an  insolvent  debtor  possessed  property  in  different 
countries,  would  eventually,  no  doubt,  be  solved  by  diplomatic 
means.  The  difficulty  was  to  decide  which  country  was  to  declare 
a  man  bankrupt  so  that  he  should  be  a  bankrupt  everywhere :  the 
country  of  his  domicile,  the  country  where  the  bulk  of  his  property 
lay,  the  country  in  which  adjudication  was  first  pronounced,  or 
some  other.  The  treaty  relating  to  bankruptcy  which  already 
existed  between  Austria  and  Prussia  would  perhaps  afford  a  satis- 
factory basis  of  agreement  In  his  opinion,  the  Association 
might  usefully  busy  itself  with  selecting  the  points  to  be  dealt  with 
and  preparing  a  draft  convention  upon  the  subject. 

After  some  further  remarks  from  Sir  Travers  Twiss — 
It  being  4.45  p.m.,  the  Conference  adjourned. 
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Thursday,  26  August,  1880. 

The  Conference  reassembled  at  10  a.m.  on  Thursday,  the  26th 
of  August,  1880. 

Dr.  F.  SiEVEKiNG,  the  President  of  the  Conference,  in  the  chair — 

The  minutes  of  the  previous  day  having  been  read  and 
adopted — 

Reduction  of  European  Armafnents, 

Mr.  Andrew  Dunn,  of  London,  presented  to  the  Conference,  in 
the  name  of  Mr.  Henry  Richard,  M.P.,  a  Member  of  the  Execu- 
tive Council  of  the  Association,  a  printed  report  of  a  debate  in  the 
British  House  of  Commons  in  the  preceding  month  of  June  on 
a  motion  by  Mr.  Richard  for  an  address  to  the  Crown  upon  the 
question  of  the  Reduction  of  European  Armaments. 

The  learned  President  requested  Mr.  Dunn  to  convey  to  Mr. 
Richard  the  best  thanks  of  the  Conference. 

Copyright 

In  the  absence  of  Mr.  C.  H.  K  Carmichael,  of  London,  the 
Honorary  Secretary  of  the  Committee  upon  Copyright,  the  report 
upon  Copyright  was  read  by  the  Honorary  General  Secretary  of 
the  Association. 

It  was  as  follows : 

"  Since  the  London  Conference  of  our  Association  the  American 
members  who  were  present  have  redeemed  their  pledge  to  bring 
the  subject  of  copyright  before  the  notice  of  their  Government 
A  memorial  was  drawn  up  by  the  Hon.  John  Jay,  General  James 
Grant  Wilson  and  Mr.  Nathan  Appleton,  embodying  the 
bases  upon  which  it  appeared  to  them  that  an  international 
agreement  might  be  arrived  at  with  Great  Britain,  This  memorial 
was  duly  presented  to  the  Hon.  W.  Evarts,  Secretary  of  State, 
and,  it  is  believed,  is  under  consideration.  Unfortunately  our 
American  colleagues  have  up  to  the  present  time  considered  the 
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contents  of  their  memorial  to  be  confidential,  and  your  Committee 
is  consequently  unable  to  make  any  report  upon  it  But  from 
correspondence  printed  in  the  New  York  press  the  proposals 
made  would  seem  inadequate  to  the  requirements  alike  of  British 
authors  and  publishers.  The  suggestions  appear  to  be  based 
upon  negotiations  commenced  between  the  two  countries  a 
quarter  of  a  century  ago,  and  we  do  not  know  that  they  have 
been  in  any  way  revised  so  as  to  meet  the  growth  of  opinion 
in  the  interval  that  has  elapsed-  Should  any  of  our  American 
colleagues  be  present  at  Berne,  they  will  no  doubt  give  the  Con- 
ference full  details  of  their  scheme,  and  we  shall  then  be  in  a 
position  to  consider  it. 

'*Two  events  which  have  happened  since  our  London  Con- 
ference seem  to  call  for  some  notice,  however  brief,  in  this 
report  The  first  is  the  judgment  of  the  Supreme  Court  of 
the  United  States  in  the  cases  of  U.S.  v.  SteffmSy  C/,S.  v. 
Witteman^  U.S.  v.  Johnson  (reported  in  the  Albany  Law  Journal 
of  9  Dec,,  1879),*  which  were  argued  together  on  certificates 
of  division  from  the  Circuit  Courts  of  South-Westem  New 
York  and  Ohio.  The  Supreme  Court  having  in  these  cases 
affirmed  the  unconstitutionality  of  the  trade-mark  legislation  of 
the  United  States,  the  question  arises  whether  such  decision 
does  not  by  implication  carry  the  unconstitutionality  of  copyright 
legislation,  so  far,  at  least,  as  regards  its  international  aspect. 
It  is  obvious  that  an  answer  in  the  affirmative  would  strike  at  the 
root  of  any  attempts  to  bring  forward  an  international  copyright 
convention  with  the  United  States,  and  it  is  therefore  proposed 
to  subject  the  point  thus  raised  to  future  investigation.  So  far 
as  the  Secretary  of  your  Committee  is  able  to  understand  the 
constitutional  position  of  copyright  in  the  United  States,  it 
rests,  as  regards  congressional  legislation,  upon  the  same  basis  as 
trade-marks,  1.^.,  upon  definite  expressions  in  the  Federal  Con- 
stitution. Patents,  on  the  other  hand,  it  is  laid  down  by  one  of 
the  latest  and  most  authoritative  American  constitutional  text- 

♦  Now  reported  in  U.S.  Reports,  100,  Otto  X.,  p.  82  ei  seqq.     (Boston  : 
Little,  Brown  &  Co.,  1880.) 
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writers,  the  Hon.  T.  M.  Cooley,  LL.D.,  in  his  Principles  of  Con- 
stitutional Law  (1880),  belong  to  the  *  plenary  power'  of  Congress. 
Under  these  circumstances,  the  question  is  clearly  one  involving 
delicate  points  of  constitutional  law  and  not  to  be  settled 
summarily.  We  may  refer  those  who  desire  to  pursue  it  further  to 
the  able  pamphlets  published  by  our  colleague,  M.  Clunet: 
'  De  ritat  actud  des  relations  intemationales  avec  Us  Etats-Ums 
en  moHlre  de  marques  de  commerce^  and  *  Du  dhfaut  de  validly 
de  plusieurs  traitts  diplotnatiques  conclus  par  la  France  avec  les 
puissances  'etrangtres^  both  published  in  Paris  by  Marchal, 
Billard  and  Co.  (1880).  There  will  also  be  found  an  interesting 
discussion  of  the  American  cases,  by  M.  Babinet  and  M. 
Renault,  in  the  Bulletin  for  February,  1880,  of  the  Sodttk  de 
Legislation  Comparhe  (Paris :  Cotillon),  and  an  able  criticism,  by 
Mr.  W.  H.  Browne,  in  the  '  American  Law  Review '  (Boston)  for 
February,  1880. 

"The  other  event  to  which  it  seems  proper  to  advert  in  this 
report  is  the  conclusion,  on  the  17th  of  June  last,  of  an  international 
copyright  convention  between  France  and  Spain,  the  first  upon 
which  the  influence  of  the  recent  l^anish  legislation  on  copyright 
has  made  its  mark.  M.  Louis  Renault  has  drawn  attention  to 
some  of  the  most  remarkable  features  of  this  convention  in  the 
last  number  of  the  Revue  de  Droit  InterncUional  (1880,  No.  4 ; 
Brussels :  Muquardt).  The  point  which  seems]  most  worthy  of 
note  here  is  that  the  convention  goes  in  some  respects  beyond 
the  demands  of  the  Second  International  Literary  Congress,  held 
in  London  last  year,  and  assimilates  unauthorized  translation  to 
illegal  republication.  This  is  in  conformity,  indeed,  with  the 
earUest  views  of  the  International  Literary  Congress,  as  expressed 
at  the  foundation  meeting  in  Paris,  1878.  It  is  also  to  be 
remarked  that  by  the  above  convention  proof  of  ownership  of 
the  copyright  in  a  work  of  literature,  art  or  science  according  to 
the  requirements  of  the  owner's  country  is  to  suffice.  Thus,  if  one 
of  the  contracting  parties  does  not  require  registration  or  deposit 
of  a  copy  of  the  work,  the  other  cannot  require  it  to  be  made  in 
proof  of  ownership. 


(     8s     ) 

"  These  points  seem  to  invite  careful  consideration  as  evidences 
of  a  tendency  to  do  away  as  much  as  possible  with  the  for- 
malities which  have  hitherto  been  deemed  necessar>'  safeguards  of 
copyright 

''  Two  congresses,  both  announced  to  meet  this  autumn,  the  one 
at  Turin  and  the  other  at  Brussels,  claimed  the  attention  of  your 
Committee,  and  the  Secretary  placed  himself  in  communication  with 
their  officers.  It  appeared,  however,  that  the  subjects  for  discussion 
at  the  Juridical  Congress  of  the  ELingdom  of  Italy,  at  Turin,  were 
already  settled  and  in  the  hands  of  their  respective  committees, 
whilst  copyright  formed  one  of  the  appointed  subjects  of  the 
Brussels  International  Congress  of  Commerce  and  Industry.  It 
has  seemed  proper,  therefore,  to  decide  that  our  Association 
should  be  represented  at  Brussels  by  the  Secretary  of  the  Copy- 
right Committee,  as  the  coincidence  of  their  dates  (6th-iith  Sept) 
necessarily  precluded  his  attendance  at  both  meetings.  But  it  is 
hoped  that  on  a  future  occasion  the  subject  of  copyright  may  be 
secured  a  place  on  the  agenda  of  the  Italian  Juridical  Congress, 
which  is  anxious  to  give  its  meetings  an  international  value." 

The  Secretary  also  read  the  following  letter  from  the  Hon. 
John  Jay,  of  New  York,  formerly  Minister  Plenipotentiary  of 
the  United  States  in  Vienna : 

"  Katonah,  New  York, 

"August  13th,  I880. 

**H.  D.  Jencken,  Esq.,  Honorary  General  Secretary  of  the 
Association  for  the  Reform  and  Codification  of  the  Law 
of  Nations. 

"  My  dear  Sir, 

"  I  extremely  regret  that  my  engagements  at  home  this 
summer  deprive  me  of  the  pleasure  of  attending  your  Conference 
at  Berne. 

"  General  Grant  Wilson  has  already  advised  you  of  the  letter 
which  we  addressed  to  Mr.  Evarts  in  pursuance  of  the  wish 
expressed  by  the  Association  at  the  Guildhall  Conference  that 
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we  would  confer  with  our  Government  on  the  subject  of  interna- 
tional copyright 

"  I  have  now  the  honour  to  enclose  a  copy  of  our  letter  and 
memorandum  of  some  points  which  we  suggested  as  the  basis  of  a 
treaty  with  Great  Britain. 

*'  I  am  unable  to  speak  of  the  possibilities  of  success.  Although 
Sir  Edward  Thornton,  your  accomplished  envoy  at  Washington, 
is  known  to  feel  a  strong  interest  in  the  subject,  and  Mr.  Evarts' 
character  and  assurance  afford  reason  to  believe  that  the  question 
will  be  examined  with  every  disposition  on  both  sides  to  accom- 
plish a  result  in  harmony  with  the  best  interests  of  both  countries, 
the  subject,  however,,  is  not  free  from  difficulties,  and  ,our  con- 
ference with  the  leading  American  and  one  or  two  English 
publishers  disclosed  a  wider  difference  of  view  than  we  had 

anticipated. 

**  I  am,  dear  Sir, 

**  Faithfully  yours, 

"John  Jay." 

The  following  were  the  contents  of  the  documents  alluded  to  in 
the  letter : 

(A)  Note  of  Messrs.  John  Jay,  James  Grant  Wii^on  and 
Nathan  Appleton,  the  American  members  of  the  Com- 
mittee on  Copyright,  to  Mr.  Evarts,  Secretary  of  State. 

"  New  York, 

"  February,  1880. 
"  The  Honourable  William  M.  Evarts,  Secretary  of  State. 

"  Sir, 

"In  accordance  with  the  permission  given  by  your  courteous 
note  of  January  i6th,  we  have  the  honour  to  submit  to  the  depart- 
ment some  brief  suggestions  in  favour  of  an  International  Copy- 
right Convention  between  the  United  States  and  Great  Britain. 

'^  We  offer  them  as  the  American  members  of  the  International 
Copyright  Committee  appointed  by  the  Association  for  the  Reform 
and  Codification  of  the  Law  of  Nations. 
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**  That  Association  has  for  some  years  considered  the  subject 
of  copyright,  national  and  international,  with  the  aid  of  eminent 
publicists  and  scholars,  among  whom  was  prominent  our  late 
learned  and  lamented  countryman,  Dr.  Joseph  F.  Thompson; 
and  at  the  last  meeting  of  the  Association,  held  at  the  London 
Guildhall,  August,  1S79,  the  undersigned  were  requested  to  confer 
on  the  matter  with  the  Government  at  Washington. 

''  The  department  is  aware  of  the  long,  thorough  and  able  discus- 
sion of  the  question  by  experts  in  both  countries.  You  are  familiar, 
Sir,  also  with  the  views  of  our  most  eminent  American  statesmen 
in  favour  of  an  international  copyright,  from  the  united  efforts  of 
your  predecessors,  Mr.  Clay,  Mr,  Webster  and  Mr.  Buchanan, 
while  senators  in  1837,  to  effect  it  by  legislation,  to  those  of  Mr. 
Everett,  as  Secretary  of  State  in  1853,  and  to  later  attempts, 
whether  in  congress  or  by  diplomacy,  to  accomplish  the  result 

*'  We  are  inclined  to  believe  that  those  discussions  and  efforts, 
marked,  as  they  have  been,  by  difficulties,  disappointments  and 
delays,  and  illustrated  by  time  and  experience,  have  resulted  in  the 
harmonizing  of  opposing  views  and  in  the  deepening  conviction 
that  an  international  copyright,  similar,  for  example,  to  that 
adopted  by  the  German  empire,  with  an  avoidance  of  injury  to 
existing  national  industries,  has  become  desirable,  not  alone  as  a 
matter  of  justice  to  American  authors,  but  on  the  ground  of 
practical  expediency  and,  indeed,  necessity,  to  give  new  life  and 
strength  to  the  American  book  trade  and  to  supply  the  basis 
of  certainty,  which  is  essential  to  confidence  and  successful 
competition. 

**The  plan  proposed  would  give  to  the  American  author  the 
same  rights  in  Great  Britain  which  belong  to  the  English  author, 
and  to  the  English  author  the  same  rights  in  the  United  States  that 
belong  to  the  American  author,  with  the  proviso  that  the  work, 
within  a  reasonable  time  after  its  first  publication  in  the  country  of 
the  author,  be  manufactured  and  published  in  the  other  by  a 
citizen  or  subject  thereof,  the  use  of  imported  stereotype  and 
electrotype  plates  being  not  excluded  in  the  manufacture. 

'*  That  this  scheme  will  have  advantages  for  our  authors  and 
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all  concerned  in  the  manufacture  of  books  is  frankly  admitted  by 
the  leading  publishers ;  and  the  reading  public  of  America,  as  of 
England,  should  be  benefited  by  the  new  encouragement  to  litera- 
ture, science  and  art  in  both  countries  that  is  expected  to  result 
from  an  international  copyright 

''  In  this  view  the  broad  doctrine  of  the  Constitution,  which,  for 
the  benefit  of  art  and  science,  extends  protection  to  American 
authors,  seems  not  inapplicable  to  treaty  stipulations  for  inter- 
national copyright 

"  We  have  only  to  add  that,  from  observation  and  inquiry,  we 
believe  that  this  simple  plan,  of  which  we  beg  leave  to  append  a 
memorandum,  embracing  the  deliberate  views  of  distinguished 
experts,  would  be  cordially  welcomed  in  both  countries. 

**  We  respectfully  submit  it.  Sir,  to  the  favourable  consideration 
of  the  President  and  yourself,  as  one  which  may  at  all  events  be 
safely  tried  for  a  brief  term,  with  the  opportunity  of  its  improve- 
ment at  any  time  by  mutual  consent 

"  We  have  the  honour  to  be,  Sir,  with  great  respect, 
**  Your  most  obedient  and  faithful  servants, 

(Signed)     "John  Jay, 

"  James  Grant  Wilson, 
"  Nathan  Appleton." 

(B.)     Memorandum  of  points  suggested  for    an  International 
Copyright  Convention  with  Great  Britain. 

"  Any  subject  of  Great  Britain,  being  the  author  or  proprietor  of 
any  work  of  literature  or  art,  may  secure  the  exclusive  right  to 
multiply,  publish  and  sell  copies  of  such  work  in  the  United 
States  to  the  same  extent,  for  the  same  time  and  upon  the  same 
conditions  as  are  now,  or  shall  be  at  any  time,  prescribed  by  the 
laws  of  the  United  States  for  the  authors  or  proprietors  of  such 
work  who  are  citizens  of  the  United  States ;  and  any  citizen  of  the 
United  States,  being  the  author  or  proprietor  of  such  work,  may 
secure  the  exclusive  right  to  multiply,  publish  and  sell  copies  of 
such  work  in  the  dominion  of  Great  Britain  to  the  same  extent, 
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for  the  same  time,  upon  the  same  conditions,  as  are  now,  or  shall 
at  any  time  be,  prescribed  by  the  laws  of  Great  Britain  for  residents 
of  the  United  Kingdom ;  provided  the  title  of  such  work  shall  be 
duly  registered  for  copyright  in  the  author's  name  according  to  such 
laws  before  its  first  publication  or  sale  in  the  country  of  the  said 
author  or  proprietor ;  and  provided  further  that  within  (from  one 
to  three)  months  after  such  registration  of  title  the  work  shall  have 
been  manufactured  and  published  in  the  country,  and  by  a 
subject  or  citizen  of  the  country,  in  which  such  registration  has 
been  made ;  and  any  book  printed  in  one  country  from  stereotype 
plates  or  electrotypes  of  illustrations  and  maps  imported  from 
the  other  shall  be  regarded  as  manufactured  in  the  former  country. 
When  any  work  is  published  serially  or  in  parts — the  title  having 
been  duly  registered  before  the  original  publication  of  the  first  part 
or  number— the  publication  of  the  whole  work  in  the  country 
where  such  registration  is  made  may  take  place  at  any  time  until 
(three)  months  after  the  publication  in  the  country  of  the  author 
or  proprietor  is  completed. 

"  The  terms  *  works  of  literature  or  of  art,*  employed  at  the 
beginning  of  this  memorandum,  shall  be  understood  to  comprise 
publications  of  works,  of  dramatic  works,  of  musical  compositions, 
of  drawing,  of  painting,  of  sculpture,  of  engraving,  of  lithograph- 
ing, of  photographing  and  of  other  works  whatsoever  of  literature 
and  of  the  fine  arts. 

"  The  laws  in  relation  to  original  works,  as  set  forth  in  the  first 
part  of  this  memorandum,  to  apply  also  to  translations. 

"  Both  governments  to  agree  to  communicate  to  each  other  any 
laws  thereafter  enacted  by  them  affecting  the  subjects,  extent  or 
duration  of  copyright  or  the  terms  or  conditions  of  obtaining  or 
exercising  it ;  and  each  of  them  expressly  to  reserve  the  right  to 
alter  or  modify  its  own  laws  on  the  subject,  to  control  or  prohibit 
the  importation,  manufacture,  sale,  circulation,  exhibition  or 
representation  of  any  work  or  class  of  works,  as  it  may  deem 
expedient. 

"  The  treaty  to  take  effect  immediately  and  to  continue  in  force 
for  five  years  and  until  one  year  after  one  of  the  governments 
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shall  have  given  notice  of  its  intention  to  terminate  it ;  and  at 
the  expiration  of  one  year  from  the  date  of  such  notice  the  treaty 
to  cease ;  but  any  right  which  shall  have  been  conferred  by  it,  or 
acquired  under  it,  to  continue  subject  to  the  laws  of  the  respective 
countries." 

A  letter  from  General  James  Grant  Wilson  was  also  read,  in 
which  the  following  passage  occurred  : 

"  As  Mr.  Evarts  promised  to  take  up  the  question,  we  are  in 
hopes  that  he  will  do  so  soon,  and  that  the  long-wished-for  treaty 
may  be  signed  by  the  present  Secretary  of  State." 

M.  E.  Clunet,  of  Paris,  Editor  of  the  Journal  du  Droit  Inter- 
national  Privt^  then  addressed  the  Conference.  After  referring  to 
the  debate  upon  copyright  which  took  place  at  the  London 
meeting  of  the  Association  in  1879,*  ^e  observed  that  the  French 
Commission  upon  Artistic  Property,  of  which  he  had  the  honour  of 
being  a  member,  had  now  drafted  a  bill,  which  had  been  presented 
to  the  Legislative  Chambers  and  awaited  discussion.  The  views 
embodied  in  the  bill  were  mainly  those  adopted  by  the  Artistic 
Congress  held  at  Paris  in  1878,  the  most  important  of  its  innova- 
tions being  the  principle,  recognized  by  the  Congress,  that  upon 
the  transfer  of  a  work  of  art  the  right  of  reproduction  should  not, 
in  the  absence  of  express  agreement,  pass  to  the  assignee.  This 
was  contrary  to  the  present  laws  of  all  countries ;  but  a  similar 
provision  had  been  recommended  by  the  English  Copyright 
Commission.  The  question  had  been  keenly  discussed  in  the 
French  Commission,  and  the  conclusion  to  which  they  had  ulti- 
mately come  was  that  copyright  naturally  included  two  distinct 
rights,  viz.,  a  right  to  the  work  produced  and  a  right  to  reproduce 
that  work.  These  rights  were  easily  separated  by  juridical  analysis ; 
and  in  requiring  the  buyer  of  a  work  of  art  who  wished  to  have 
the  right  of  multiplying  the  subject  of  his  purchase  expressly  to 
stipulate  for  it  the  Commission  had  not  attached  much  weight  to 

♦  Sec  Report  of  the  London  Conference,  pp.  37-59. 
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the  sentimental  reasons  urged  by  the  self-styled  sons  of  Apollo, 
but  had  proceeded  upon  jurisprudential  grounds  of  universal 
application.  Another  event  of  considerable  moment  in  connection 
with  copyright  had  happened  since  the  last  Conference:  the 
conclusion  between  France  and  Spain  of  the  treaty  which  came  into 
operation  in  the  past  month  of  July  (1880).  Like  the  French  draft 
law,  the  treaty  presented  a  variety  of  novel  features  and  contained 
several  clauses  based  upon  resolutions  passed  by  the  Congress 
upon  Artistic  Property.  The  first  article  provided  new  facilities 
of  proof,  in  the  foreign  country,  of  artistic  or  literary  property. 
The  same  article  determined  the  duration  of  the  cop)rright  protec- 
tion afforded  by  the  treaty.  Upon  this  point  three  systems  con- 
fronted one  another  in  international  conventions:  i.  that  of 
granting  a  fixed  term  to  the  subjects  of  both  the  contracting 
parties ;  2.  that  of  granting  the  same  term  to  the  foreigner  as  to 
the  native;  and  3.  that  of  granting  the  same  term  to  the  subject 
of  the  foreign  state  abroad  as  he  had  at  home.  The  first  of  these 
was  the  one  followed  by  the  treaty,  which  gave  a  fixed  term  of  fifty 
years  beyond  life  to  both  Frenchmen  and  Spaniards.  The  third 
article  of  the  treaty  introduced  a  decided  novelty  with  regard  to 
translations.  The  older  treaties  had  unduly  foreclosed  the  author 
of  his  rights  in  this  respect  Thus,  the  treaty  concluded  between 
England  and  France  in  1851  only  protected  translations  for  five 
years  from  first  publication,  and  that  only  if  they  were  published 
within  one  year — in  the  case  of  dramatic  pieces  within  three 
months — from  registration.  This  ignored  tne  circumstance  that 
success  in  authorship  was  not  always  immediate,  a  fact  which 
generally  made  publishers  reluctant  to  print  a  translation  until  long 
after  the  appearance  of  the  original  work.  The  third  article  of 
the  new  Franco-Spanish  treaty  assimilated  the  copyright  of  trans- 
lations, as  regarded  its  duration,  to  that  of  original  works.  This 
was  more  consonant  with  true  equity.  The  length  of  the  term 
given  by  the  treaty  had  involved  an  alteration  in  the  national  law 
of  France.  Hence  a  difficulty  might  have  arisen  which  actually 
had  arisen  before  upon  an  increase  of  the  duration  of  copyright, 
and  which  had  been  differently  solved  by  different  courts  of  law. 
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Where  an  artist  or  author  had  parted  with  a  work,  who  was  to 
benefit  by  the  addition  to  the  term  of  protection,  he  or  his  assign  ? 
In  the  case  of  some  statues  sold  by  the  celebrated  Pradier  the 
Cour  de  Cassation  had  awarded  it  to  the  purchaser.  But  he  had 
always  thought  that  decision  wrong  and  was  glad  to  say  that 
article  9  of  the  treaty  gave  it  to  the  artist,  or  author,  and  his 
representatives. 

Mr.  H.  W.  Freeland,  of  London,  was  glad  to  find  that  the 
views  expressed  at  previous  international  meetings  had  caused 
some  of  the  American  members  of  the  Association  to  take  the 
copyright  question  seriously  in  hand  on  the  other  side  of  the 
Atlantic,  and  that  there  were  hopeful  signs  of  a  change  for 
the  better.  He  also  referred  with  great  satisfaction  to  the  en- 
lightened views  entertained  by  some  American  writers  on  the 
question.  "  Many  treaties  in  modern  times,"  said  Dr.  Woolsky, 
formerly  President  of  Yale  College,  in  his  well-known  work  on 
International  Law,  "have  provided  protection  for  authors  and 
inventors,  and  this  protection  for  a  limited  time  is  likely  to  become 
universal,  wherever  applied  for.  In  America  no  international 
law  or  treaty  relating  to  copyright  as  yet  exists.  The  foreigner, 
although,  by  the  admission  of  all  jurists,  having  a  property  in 
his  work,  is  unprotected."  (Edition  of  1874.)  "The  author  of 
any  product  of  the  mind,"  said  Mr.  Dudley  Field  in  his  Draft 
Outlines  of  a  Projected  International  Code,  "  whether  it  be  an 
invention,  or  a  composition  in  letters  or  art,  or  a  design,  with  or 
without  a  delineation  or  other  graphical  representation,  has  an 
exclusive  ownership  therein  and  in  the  representation  or  expression 
thereof  and  the  sole  right  to  copy  the  same  or  reproduce  it  in 
any  form,  subject  to  the  provisions  of  this  title.  This  pro\'ision," 
he  added,  *'  establishes  an  international  recognition  of  property  in 
works  of  literature  and  art  in  favour  of  their  authors  and  without 
reference  to  reciprocity  (except  to  the  extent  to  which  all  provi- 
sions of  this  code  are  reciprocal),  which  are  the  first  two  principles 
agreed  upon  by  the  International  Copyright  Congress  of  Brussels 
of  1858."    After  an  article  on  the  power  of  prescribing  formalities 
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and  limiting  periods  Mr.  Field  proceeded  as  follows :  "  The 
same  protection,  even  beyond  that  secured  by  the  last  article,  which 
the  copyright  laws  of  any  nation  extend  to  its  own  members  or  to 
works  produced  or  first  published  within  its  limits,  must  be  ex- 
tended upon  the  same  terms  to  the  members  of  the  other  nations 
and  to  works  produced  or  first  published  therein  ;  except  that,  to 
secure  for  a  work  first  published  in  one  nation  protection  in 
another,  the  time  for  registering  it  in  the  latter  may  be  limited  to 
three  months,  and  a  deposit  of  a  foreign  copy  may  be  required." 
A  subsequent  article  made  copyright  include  the  right  of  transla- 
tion, if  reserved  on  the  title-page  of  each  volume  or  of  each  part, 
and  if  the  translation  were  commenced  within  'one  year  from  the 
publication  of  the  original.  These  were  views  with  which  all 
Englishmen  would  agree.  It  was  a  pity  that  they  were  not  shared 
by  all  Americans.  As  regarded  the  constitutional  difficulty  referred 
to  in  the  report,  that  was  a  question  which  the  Americans  must 
settle  for  themselves.  If  their  constitution  did  not  enable  them 
to  put  a  stop  to  piracy  and  injustice,  it  would  be  for  them  to 
enlarge  its  scope  and  functions.  Unless  they  changed  their 
system,  they  must  expect  to  find  that  system  somewhat  severely 
criticized  in  foreign  countries.  The  grounds  of  complaint  against 
America  were  so  well  and  concisely  put  in  the  recent  report  of 
the  English  commissioners  upon  copyright,  that  he  thought  that 
he  should  best  consult  the  convenience  of  the  meeting  by  giving 
the  most  important  part  of  them  in  the  words  of  the  report  rather 
than  in  language  of  his  own.  The  substance  of  the  complaint  was 
given  in  the  following  words :  "  It  appears  to  be  plain  that  the 
eflfect  of  the  existing  state  of  things  is  to  check  the  growth  of 
American  literature,  since  it  is  impossible  for  American  authors  to 
contend  at  a  profit  with  a  constant  supply  of  works  the  use  of 
which  costs  the  American  publisher  little  or  nothing.  Were  there 
in  American  law  no  recognition  of  the  rights  of  authors,  no  copy- 
right legislation,  the  position  of  the  United  States  would  be  logical. 
But  they  have  copyright  laws ;  they  afford  protection  to  citizen 
or  resident  authors,  while  they  exclude  all  others  from  the  benefit 
of  that  protection.     The  position  of  the  American  people  in  this 
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respect  is  the  more  striking  from  the  circumstance  that,  with  r^ard 
to  the  analogous  right  of  patents  for  inventions,  they  have  entered 
into  a  treaty  with  England  for  the  reciprocal  protection  of  in- 
ventors. Great.  Britain  is  the  nation  which  naturally  suffers  most 
from  this  policy.  The  works  of  her  authors  and  artists  may  be, 
and  generally  are,  taken  without  leave  by  American  publishers, 
sometimes,  mutilated  and  issued  at  cheap  rates  to  a  population  of 
40,000,000,  perhaps  the  most  active  readers  in  the  world,  and  not 
seldom  in  forms  objectionable  to  the  original  author  or  artist. 
Incidentally,  moreover,  the  injury  is  intensified.  The  circulation 
of  such  reprints  is  not  confined  to  the  United  States.  They  are 
exported  to  British  Colonies,  and  particularly  to  Canada,  in  all  of 
which  the  authors  are  theoretically  protected  by  the  imperial  law. 
The  attempts  which  were  made  by  legalizing  the  introduction  of 
these  reprints  into  Canada  to  secure  a  fair  remuneration  to 
British  copyright-owners  have,  as  we  have  shown,  completely 
failed.  This  system  of  reproduction  is  not  confined  to  books,  but 
extends  to  music  and  the  drama ;  and  we  have  been  told  that  it  is 
not  an  uncommon  thing,  when  a  new  play  by  an  author  of  eminence 
is  produced  in  London,  for  shorthand  writers  to  attend  and  take 
down  the  words  of  the  play  for  transmission  to  the  United  States." 
The  speaker  observed  that  he  spoke  in  the  presence  of  jurists 
from  America  and  from  different  parts  of  Europe  and  thought 
that  he  might  safely  leave  to  their  appreciation,  without  a  single 
word  of  comment,  such  a  state  of  things  and  such  a  fact,  especially, 
as  that  to  which  he  had  last  referred.  A  very  liberal  and  im> 
portant  suggestion  had  been  made  by  the  commissioners  for 
altering  the  present  law  of  England  with  reference  to  international 
copyright  It  was  as  follows :  *'  Neither  registration  in  the 
United  Kingdom  nor  the  deposit  of  the  works  referred  to  in  this 
chapter  (Ch.  VI.),  such  works  being  books,  dramatic  pieces 
and  musical  compositions,  paintings,  drawings  and  photographs, 
sculptures,  engravings  and  prints  first  published  in  foreign 
countries,  shall  be  required  in  order  to  give  copyright  to  the 
authors  of  such  works ;  and  a  copy  of  any  entry  in  any  foreign 
register,  attested   by  any  British  diplomatic  or  consular  agent, 
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shall,  in  all  legal  proceedings,  be  primd  facie  evidence  of  title  to 
the.  copyright  in  such  work/'  Concerning  translations  of  foreign 
works,  the  following  important  recommendations  were  made  in 
the  report  before  referred  to :  "  Every  foreign  author,  being  a 
native  of  a  state  with  which  a  treaty  relating  to  copyright  exists, 
shall  have  an  exclusive  right  to  publish  a  translation  of  any  book 
in  which  he  has  copjrright  in  Her  Majesty's  dominions  for  three 
years  after  he  has  published  it  in  such  foreign  state,  and  if  he 
publishes  such  translation  within  three  years,  he  shall  have  copy- 
right therein  for  ten  years.  If  such  work  is  a  dramatic  piece,  the 
owner  of  the  copyright  shall,  for  three  years  from  its  publication 
or  from  its  first  public  representation,  have  the  exclusive  right 
of  representing  it  in  English  or  in  his  own  language  and  of  adapt- 
ing it  for  the  purpose  of  theatrical  representation  in  Her  Majesty*s 
dominions,  and  if  he  exercises  such  right,  he  shall  have  copyright 
in  such  translation  or  adaptation  for  ten  years."  With  regard  to 
the  bill  of  Ix)rd  John  Manners,  founded  on  the  report  of  the  com- 
missioners, he  could  not  subscribe  to  the  proposal  to  give  an 
author  copyright  for  his  life  and  thirty  years  afterwards,  although 
it  was  in  accordance  with  the  law  of  Germany.  Many  objections 
had  been  raised  to  this  proposal  by  Mr.  J.  Leyboum  Goddard,  the 
secretary  to  the  commission,  in  a  paper  read  at  a  meeting  of  the 
Social  Science  Association  on  Monday,  June  9,  1879.  Some  of 
these  might  be  summarized  as  follows :  The  proposal  would,  if 
adopted,  give  to  an  author's  earlier  and,  perhaps,  inferior  works 
more  protection  than  it  afforded  to  his  later  and  more  mature 
works.  Again,  an  author  who  died  shortly  after  his  work  was 
published  would  get  less  protection  than  at  present  The  term 
was  uncertain  and  variable  in  duration.  One  author,  who  lived 
fifty  years  after  a  work  was  published,  would  have  it  protected 
for  eighty  years.  Another,  who  lived  only  five  years  after 
his  work  was  published,  would  have  it  protected  for  thirty-five 
years  only.  The  plan  too  was  unsuited  to  anonymous  and  other 
kinds  of  works  referred  to  by  Mr.  Goddard,  and  some  important 
exceptions  were  necessary.  The  proof  of  death,  too,  was  not 
always  easy.   These  objections  would  be  obviated  by  the  adoption 
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of  a  fixed  term,  of,  say,  fifty  years,  from  the  date  of  registration. 
Mr.  Frecland  then  objected  to  some  of  the  proposals  of  the 
Congrh  Artistique^  of  which  he  had  been  a  member,  and  which 
met  at  Paris  in  1878.  The  term  of  protection  which  was  suggested, 
one  hundred  years,  if  he  remembered  rightly,  was  too  long,  but 
that  was  a  question  of  degree  only.  Compulsory  registration  was 
objected  to,  but  the  absence  of  it,  if  a  right  was  infringed,  would 
substitute  the  necessity  of  a  cumbrous  and  expensive  proof  for 
one  of  an  extremely  simple  and  inexpensive  character,  and 
would  furnish  a  rich  harvest  to  lawyers.  The  Congress  held 
that,  unless  the  seller  of  a  work  of  art  expressly  parted  with  his 
rights  of  having  his  work  reproduced,  or  photographed  or  en- 
graved, the  presumption  of  law  should  be  that  he  had  retained 
them.  He  himself  thought  that,  unless  a  seller  had  expressly 
reserved  certain  rights,  the  presumption  of  law  should  be  that  they 
had  passed,  on  sale,  to  the  buyer.  If  the  English  commission,  as 
had  been  suggested,  took  the  French  view,  he  must  dissent  from 
both.  In  conclusion  he  trusted  that  the  Committee  and  the 
Association  would  continue  their  i»ractical  and  useful  efiforts ;  that 
they  would  uphold  and  substantiate  even  as  against  America, 
should  America  remain  unconvinced  and  obdurate,  an  author's 
rights  to  property  arising  from  brain  labour,  which  was  the  noblest 
kind  of  property  to  which  mind  could  aspire,  and  speed  throughout 
the  universe,  by  securing  for  it  both  wise  protection  and  encourage- 
ment, the  progress  and  development  of  that  intelligence  by  which 
man  was  raised  above  the  brute. 

Mr.  F.  R.  CouDERT,  of  New  York,  in  a  humourous  speech, 
argued  that  much  was  to  be  said  in  favour  of  the  American  mode 
of  dealing  with  international  copyright.  Besides  gratuitously 
blazoning  abroad  the  fame  of  British  authors,  it  was  the  means 
of  placing  the  excellent  literature  of  England  into  the  hands  of 
thousands  of  poor,  but  deserving,  Americans,  who  otherwise 
would  have  to  languish  in  unlettered  misery.  Those  poor 
Americans  included  a  large  proportion  of  immigrants  from  Great 
Britain,  and  in  this  way  a  considerable  benefit  accrued  to  that 
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country.  If  the  tide  of  British  immigration  should  cease  to  flow, 
another  form  of  compensation  might  be  devised;  perhaps  the 
greedy  British  author's  claim  to  some  kind  of  royalty  might  be 
considered.  There  was  nothing  peculiarly  national  in  the  method 
of  treating  foreign  writers  which  the  United  States  had  adopted. 
America  might  be  trusted  to  alter  her  copyright  laws  as  soon  as 
she  found  it  to  her  advantage  to  do  so.  That  was  the  principle 
which  other  countries  now  decried,  but  had  invariably  obeyed. 
No  doubt,  there  was  in  the  United  States  a  growing  opinion  in 
favour  of  international  copyright ;  but  nothing  definite  had  yet 
been  fixed,  and  the  future  was  still  uncertain.  He  thought  that 
Mr.  Carmichael  was  wrong  in  suggesting  that  the  same  constitu- 
tional difficulty  might  arise  with  regard  to  copyright  legislation  as 
had  arisen  in  the  case  of  trade-marks.  Cop3rright,  in  his  opinion, 
was  clearly  within  the  words  used  in  the  Constitution  of  the 
United  States  with  reference  to  artistic  and  intellectual  products. 

Mr.  Stuart  Lane,  of  London,  would  not  deny  that  some  of 
Mr.  Coudert's  arguments  had  the  advantage,  such  as  it  was,  of 
being  entirely  new.  Those  arguments  might  have  some  force,  if  the 
Americans  did  not  grant  cop3rright  to  their  own  citizens.  Carried 
to  their  logical  consequences,  they  led  directly  to  communism. 
Two  interests  had  to  be  protected,  that  of  the  author  and  that 
of  the  public.  He  thought  that  to  lock  up  intellectual  treasures 
for  so  long  a  period  as  the  term  provided  by  the  Franco-Spanish 
treaty  was  too  great  a  sacrifice  of  the  general  benefit  to  the 
pretensions  of  individuals. 

Sir  Travers  Twiss,  Q.C,  D.C.L.,  F.R.S.,  of  London,  was 
inclined  to  dissent  from  the  criticism  passed  by  M.  Clunet  upon 
the  judgment  of  the  Cour  de  Cassation  in  the  case  of  the  statues. 
The  court  had,  in  his  view  of  the  case,  only  shown  a  proper 
respect  for  vested  interests. 

The  Hon.  Judge  W.  H.  Hunt,  of  Washington,  declared  that  the 
difficulties  in  the  way  of  the  United  States  accepting  international 
copyright  were  not  sufficientiy  appreciated.     Treaties  were  ordin- 
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arily  made  by  the  President  and  the  Senate,  but  in  the  case  of 
copyright  the  assent  of  Congress  would  probably  be  required,  as 
the  existing  rights  of  American  citizens  in  their  own  country 
would  be  affected.  For  the  last  fifteen  years,  ever  since  the  War 
of  Secession,  the  Americans  had  been  obliged  to  concentrate  their 
energies  upon  recuperating  their  strength  as  a  nation,  a  purpose 
which  they  had  partly  effected.  In  the  meantime,  he  believed,  it 
was  usual  for  American  publishers  to  forward  a  handsome  bonus 
to  the  British  authors  whose  works  they  reprinted.  - 

The  subject  then  dropped. 

Telegraph  Cables. 

Sir  Travers  Twiss,  Q.C,  D.C.L.,  F.R.S.,  of  London,  read  a 
paper  upon  "  The  International  Protection  of  Submarine  Telegraph 
Cables":  * 

"  The  protection,  in  time  of  peace  and  in  time  of  war,  of 
submarine  telegraph  cables  is  a  matter  of  international  import- 
ance and  formed  the  subject  of  a  very  interesting  discussion  at 
the  last  meeting  of  the  Institute  of  International  Law,  held  at 
Brussels  in  the  month  of  September,  1879,  under  the  presidency 
M.  Rolin-Jaequemyns,  the  Belgian  Minister  of  the  Interior.  The 
question  of  the  protection  to  be  given  to  telegraph  lines  on  land 
had  been  carefully  investigated  in  an  able  pamphlet  *  published 
at  Leipsic,  in  1876,  by  Dr.  Fischer,  a  high  functionary  in  the 
Administration  of  the  Telegraphs  of  the  German  Empire.  It  is 
evident  that  submarine  telegraph  cables  are  a  part  of  the  same 
system  of  communication,  and  that  their  protection  equally 
deserves  the  attention  of  the  civilized  world.  M.  Louis  Renault, 
Professor  at  the  School  of  Political  Sciences  in  Paris,  presented  to 
the  Institute  a  remarkable  study  upon  this  subject,  which  forms  a 
necessary  complement  to  the  great  question,  how  the  uninterrupted 
use  of  that  marvellous  invention,  the  electric  telegraph,  can  be 
secured  to  the  inhabitants  of  the  continents  separated  by  the 
Atlantic  and  even  by  the  Indian  Ocean.  Those  continents  have 
♦  ''DUTelcgrapkUunddas  kblkerrtcht:' 
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been  connected  by  cables  which  traverse  the  great  oceanic  waters 
and  the  Mediterranean,  and  which  furrow  the  Red  Sea  in  a 
manner  that  rivals,  as  regards  the  benefit  conferred  upon  man- 
kind, the  carrying  of  the  great  canal  through  the  Isthmus  of  Suez. 
In  times  of  general  peace,  the  wilful  destruction  of  a  submarine 
telegraph  cable  will  be  an  act  of  even  rarer  occurrence  than  the 
destruction  of  a  telegraph  wire  on  land ;  but  such  a  thing  may 
happen,  even  in  ordinary  times  of  peace,  if  the  cables  multiply  to 
any  great  extent,  since  we  shall  have  reason  to  dread  malicious 
acts  prompted  by  the  jealousy  of  competition.  Moreover,  to  use 
the  words  of  M.  Renault,  in  the  case  of  cables  lying  in  shallow 
waters,  damage  may  be  done  by  the  negligence  of  sailors  or 
of  fishermen. 

"  The  Government  of  the  United  States  of  North  America  took 
the  initiative  by  making  a  proposal  upon  this  question  in  the  year 
1869,  when  it  expressed  a  desire  that  a  diplomatic  conference  should 
meet  at  Washington  to  consider  a  draft  international  convention ; 
but  the  Franco-German  war  supervened  and  put  an  end  to  the 
project  The  idea  of  the  American  Government  was  that  the 
European  states,  assembled  in  congress  with  the  American  states, 
should  agree  upon  a  declaration  that  any  intentional  destruction 
of,  or  damage  to,  a  submarine  cable  or  telegraph  wire  should,  in 
certain  specified  cases,  be  deemed  to  be  piracy,  and  that  every 
person  convicted  of  any  such  act  should  be  considered  a  pirate 
and  punished  accordingly ;  and  that  laws  should  be  enacted  by 
each  of  the  contracting  powers  with  a  view  to  ensuring  the 
prosecution  and,  in  case  of  conviction,  the  punishment  of  the 
offenders. 

"  The  idea  of  referring  every  act  of  destruction  of  submarine 
cables,  like  the  maritime  traffic  in  negroes,  to  the  category  of  con- 
ventional piracy  has  been  adopted  by  our  eminent  colleague,  Mr. 
D.  Field,  in  the  last  edition  of  his  International  Code ;  neverthe- 
less, it  seems  unlikely  that  the  proposal  to  make  every  act  of  wilful 
destruction  of  a  submarine  cable  in  ordinary  times  of  peace  an  act 
of  piracy  will  meet  with  the  acceptance  of  European  legislators. 
It  may  be  resolved  that  every  international  destruction  of  a  sub- 
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marine  telegraph  cable  in  ordinary  times  of  peace  shall  be  deemed 
an  offence  against  the  law  of  nations,  without  such  destruction 
being  thereby  declared  to  be  an  act  of  piracy ;  and  it  is  to  be  ob- 
served that,  whereas  the  application  of  the  penalty  of  piracy  to  cases 
where  the  destruction  is  intentional  leaves  untouched  the 
destruction  resulting  from  negligence,  the  consequences  of  the 
destruction  may  be  as  serious  in  the  latter  case  as  in  the  former. 

^'Provision  must  al^o  be  made  against  the  danger  to  which 
submarine  telegraph  cables  are  exposed  in  times  of  war. 
After  mature  consideration  the  Institute  resolved  to  reject  the 
proposal  that  submarine  cables  should  be  declared  neutral  by  an 
international  agreement  to  prevent  communication  by  means  of 
them  being  interrupted  in  time  of  war  and  to  ensure  its  being 
continued  in  time  of  war  as  in  time  of  peace.  It  is  needless  to 
say  that,  so  long  as  belligerents  use  the  telegraph  on  land  as  an 
instrument  of  warfare  and  for  the  purpose  of  maintaining  their 
connection  with  neutral  countries,  with  a  view  to  the  purchase  of 
munitions  of  war,  transmitting  information  to  their  fleets  and  to 
their  diplomatic  agents,  &c.,  the  proposal  to  neutralize  submarine 
telegraphs,  which  are  often  only  the  continuation  of  land  tele- 
graphs, will  not  be  accepted,  or,  if  accepted,  will  not  be  acted  upon 
in  practice.  In  the  telegraphic  convention  signed  at  St  Peters- 
burg in  1875,  two  principles  were  laid  down,  viz.,  that  eaph 
government  reserves  to  itself  the  right  to  stop  the  transmission  of 
any  private  telegram  which  shall  appear  to  imperil  the  safety  of  the 
state  (Art  7),  and  that  each  government  reserves  to  itself  the 
right  of  suspending  the  international  telegraphic  service  for  an 
indefinite  period,  if  it  shall  deem  this  necessary,  either  generally  or 
only  by  certain  lines  and  as  to  certain  kinds  of  correspondence, 
subject  only  to  immediate  notice  being  given  to  each  of  the  other 
/contracting  parties  (Art.  8).  This  was  an  application  to  inter- 
national telegraphy  of  the  rule  of  the  more  ancient  institution  of 
the  postal  service,  that  it  must  be  subordinate  to  the  principle 
'  interest  rdpublica^  ne  quid  detrimenti  capiat.^ 

'^M.  Renault  in  his  report  has  suggested  that  four  kinds  of 
cases  might  arise : 
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''  I.  The  telegraph  cable  establishes  a  communication  between 
different  parts  of  the  territory  of  the  same  belligerent  The 
enemy  may  in  this  case  have  an  interest  in  destroying  the  cable,  so 
as  to  harass  his  adversary's  communications ;  and  neutrals  will  have 
no  right  to  object  to  his  doing  so. 

"  2.  The  cable  connects  the  respective  territories  of  the  two 
belligerents.  In  this  case  either  belligerent  will  have  a  right  to 
interrupt  thtf  telegraphic  communication. 

"  3.  The  cable  connects  the  territory  of  a  belligerent  state  with 
the  territory  of  a  neutral  state.  In  this  case  the  belligerent  state 
is  justified  in  breaking  off  the  communication,  notwithstanding  that 
his  enemy  is  bound  to  respect  communications  between  neutrals 
and  belligerents^  unless  such  communications  be  equivalent  to 
a  despatch  of  contraband  of  war,  i>.,  to  information  as  to  the 
enemy's  movements  or  as  to  succours  about  to  be  forwarded,  &c. 

*^  4.  The  telegraph  cable  connects  two  neutral  territories.  In 
this  case  by  the  laws  of  war  recognized  in  Europe  the  interruption 
of  communication  by  submarine  telegraph  cables  will  be  no  more 
justifiable  than  the  arrest  of  a  mail-vessel  plying  between  two 
neutral  ports.  • 

''Summarily  speaking,  the  only  case  in  which  a  submarine 
telegraph  cable  can  claim  to  be  inviolable  in  time  of  war  is  when 
the  cable  joins  two  neutral  territories.  In  other  cases  it  is  to  be 
desired  that  belligerents  should  minimize  the  severity  of  the 
measures  taken  by  their  military  authorities  to  prevent  communi- 
cation with  the  enemy,  and  not  unnecessarily  destroy  instruments 
which,  as  regards  the  expense  of  their  construction,  have  cost 
millions  of  money,  and  the  destruction  of  which  will  cause  an 
enormous  loss  to  persons  engaged  in  trade,  and  so  compromise  the 
interests  which  will  be  called  upon  to  repair  the  damage  at  the 
termination  of  the  war. 

"  After  a  thorough  discussion  of  Professor  Renault's  report,  of 
which  I  have  here  given  but  a  slight  sketch,  the  Institute  adopted 
the  following  resolutions : 

"*  I.  It  is  very  desirable  that  the  different  states  should  combine 
to  declare  that  the  destruction  or  injury  of  submarine 
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telegraph  cables  in  the  open  sea  is  an  offence  against  the 
law  of  nations  and  to  determine  accurately  the  degrees 
of  criminality  attaching  to  such  acts,  and  the  amount  of 
punishment  to  be  inflicted  in  respect  of  them.  As  regards 
the  latter  point,  uniformity  should  be  aimed  at,  so  far  as 
the  diversity  of  criminal  laws  admits. 
"  *  The  right  of  seizing  offenders,  and  presumed  offenders,  might 
be  given  to  the  government  vessels  of  all  nations,  under 
conditions  to  be  prescribed  by  the  treaties ;  but  the  right 
of  trying  them  should  be  reserved  to  the  courts  of  the 
nation  of  the  captured  vessel. 

"*II.  A  submarine  telegraph  cable  connecting  two  neutral 
countries  should  be  inviolable. 

** '  It  is  to  be  desired  that,  when  telegraphic  communication  is 
stopped  by  a  state  of  war,  only  such  measures  should  be 
adopted  as  are  strictly  necessary  to  prevent  the  use  of  the 
cable,  and  that  such  measures  should  cease  to  be  in  force, 
and  that  their  effects  should  be  made  good,  as  soon  as  the 
cessation  of  hostilities  allows.' 

"  I  have  thought  it  my  duty  to  acquaint  you  with  the  conclu- 
sions arrived  at  by  the  Institute,  a  body  with  which  the  Association 
has  always  maintained  friendly  relations,  upon  a  question  which 
interests  the  farthest  corners  of  the  civilized  world,  and  which 
possesses  an  especial  interest  for  the  inhabitants  of  a  central 
country  like  Switzerland,  which  has  undertaken  such  gigantic  works 
as  the  piercing  of  Mont  Cenis  and  Mount  St  Gothard  in  order 
to  facilitate  the  communications  of  the  north  and  south  of  the 
European  continent,  and  even  of  Europe  with  the  countries  of 
the  far  East  The  Austro-Hungarian  Government  has  expressed 
its  views  upon  this  subject  in  a  manner  deserving  the  attention  of 
the  governments  of  all  civilized  countries,  by  saying  that  it  will 
always  be  ready  to  respect  submarine  telegraphs  or^  at  least,  to 
content  itself  with  rendering  them  useless  to  the  enemy,  without 
destroying  them. 

"  It  appears  from  the  Telegraphic  Journal  for  the  month  of 
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May,  1877,  that  in  that  year  60,000  nautical  miles  of  submarine 
cables  belonged  to  private  companies,  and  4400  miles  to  govern- 
ments. If  by  any  chance  a  portion  of  the  submarine  cables 
which  connect  Europe  with  America,  and  which,  with  the  wires 
across  the  American  continent  and  the  cables  across  the  Pacific 
Ocean,  *  put  a  girdle  round  about  the  earth,'  should  be  destroyed, 
what  a  loss  would  it  not  be  to  both  hemispheres  to  be  deprived 
of  a  means  of  communication  which  has  almost  become  a  daily 
need  to  governments  as  to  individuals,  and  how  much  time  and 
trouble  would  it  not  require  to  repair  that  loss!  States  are 
largely  interested  in  preventing  by  an  international  agreement  so 
great  a  misfortune,  that  malevolence  might  easily  cause  upon 
an  element  of  which  no  one  has  the  command,  but  over  which 
all  states  have  a  common  right  to  keep  guard." 

Dr.  Heinrich  Jaques,  of  Vienna,  Member  of  the  Austrian  Par- 
liament, proposed  that  the  resolutions  contained  in  the  paper 
should  be  adopted  without  discussion. 

M.  E.  Clunet,  of  Paris,  objected.  The  Institute,  he  said,  had 
only  accepted  the  first  of  the  resolutions  by  a  very  narrow 
majority ;  nor  was  he  satisfied  that  all  its  conclusions  were  correct 
As  usual  in  questions  of  public  international  law,  the  principal 
difficulty  was  connected  with  the  sanction.  He  agreed  that  the 
ships  of  the  contracting  parties  should  form  the  policial  body,  to 
arrest  the  delinquent,  lay  the  information  and  prefer  the  indict- 
ment; but,  with  reference  to  the  tribunal  before  which  the 
captured  vessel  should  be  prosecuted,  he  thought  it  should  be  one 
of  the  country  to  which  the  captor  belonged.  His  reasons  for 
saying  this  were :  i.  that,  where  accused  persons  were  judged 
by  their  fellow-countrymen,  there  was  always  some  fear  of 
judicial  partiality  being  shown — a  pirate  might  belong  to  a  piratical 
nation;  2.  that,  rather  than  put  themselves  to  much  inconveni- 
ence in  order  to  vindicate  justice  in  a  country  which  possibly 
lay  far  wide  of  their  course,  captors  would  proceed  upon  their 
voyage  without  troubling  themselves  about  infractions  of  the  law 
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by  which  they  personally  were  not  injured,  and  in  this  manner 
offences  would  go  unpunished  for  want  of  prosecution. 

Replying  to  M.  Clunet,  Dr.  Jaques  maintained  that  the 
country  of  the  captured  vessel  would  have  as  much  interest  in 
the  international  protection  of  cables  as  that  of  the  captor.  The 
latter  might  just  as  easily  entertain  feelings  of  sympathy  towards 
piracy  as  the  former.  But  piratical  states  would  not  become 
parties  to  the  treaty.  The  maxim  "  locus  regit  actum  "  did  not  apply 
to  the  case,  since  the  sea  was  nullius  territorium.  What  rule, 
then,  was  to  prevail  ?  This,  that  every  nation  had  a  primary  right 
to  correct  its  own  subjects. 

*  Mr.  Robert  Benedict,  of  New  York,  supported  Mr.  Clunet's 
contention.  Provision  would  have  to  be  made  for  the  punish- 
ment {a)  of  vessels,  {b)  of  individuals.  In  his  opinion  the  court 
to  condemn  the  vessel  should,  in  analogy  with  the  law  of  prize, 
be  a  court  of  the  country  of  the  capturing  vessel.  In  so  ^  as  it 
did  not  provide  for  the  punishment  of  individuals,  the  first  resolu- 
tion passed  by  the  Institute  was  incomplete.  The  best  suggestion 
upon  this  point  was  that  made  by  the  jurists  of  his  country,  viz., 
that  the  offence  of  interfering  with  submarine  telegraphs  should  be 
declared  piracy,  which  might  be  defined  as  an  unlawful  inter- 
ference with  life  or  property  at  sea,  whether  on  the  surface,  or 
above,  or  beneath  it.  If  this  were  done,  the  modem  appliances 
of  science  would  be  brought  within  established  principles  and 
practice,  and  matters  would  be  greatly  simplified. 

Sir  Travers  Twiss,  in  reply,  explained  that  the  Institute  had 
not  professed  to  exhaust  the  subject  There  were  difficulties  in  the 
way  of  making  offences  against  cable-telegraphs  piracy,  and  even 
of  assimilating  them  to  piracy,  difficulties  which  had  been  experi- 
enced in  the  case  of  the  slave-trade,  where  after  a  time  it  had  been 
found  necessary  to  establish  special  courts  in  different  countries. 
Upon  the  high  seas  persons  were  supposed  to  be  upon  the 
territory  of  the  state  under  whose  flag  they  sailed.  In  the  case 
of  piracy  no  country  could  be  said  to  be  that  of  the  flag.     Shifts' 


crews  were  often  composed  of  a  great  variety  of  nationalities, 
and  it  would  be  impracticable  to  send  each  man  for  trial  to  his 
own  country.  This  consideration  pointed  to  the  necessity  of 
making  the  ship  the  governing  factor  in  determining  the  court 
by  which  offences  of  the  kind  in  question  should  be  tried.  A 
further  question  was  what  law  was  to  be  administered  ?  Would  it 
be  right  to  condemn  to  death  a  subject  of  a  state  which  had 
no  capital  punishment  ?  All  things  considered,  the  proposal  of 
the  Institute  appeared  to  be  the  most  free  from  objection  of  those 
which  had  been  made. 

Upon  the  motion  of  Dr.  E.  E.  Wendt,  of  London,  seconded 
by  Mr.  A  Kirsebom,  of  Christiania,  the  subject  was  referred  to  a 
committee,  with  instructions  to  report  to  the  next  Conference. 

An  adjournment  took  place  at  i  p.m. 

At  the  afternoon  sitting  of  the  Conference,  at  2.30  p^m. — 
The  President  of  the  Conference  in  the  chair — 

General  Average, 

The  following  report  upon  an  Intemationd  Law  of  General 
Average  was  read  by  Dr.  E.  E.  Wendt,  of  London  : 

"  At  the  request  of  the  Executive  Council  of  this  Association  I 
have  undertaken  to  report  to  this  Conference  what  has  taken 
place  since  our  last  meeting  with  respect  to  the  International 
Law  of  General  Average,  as  embodied  in  the  York  and  Antwerp 
Rules. 

"  I  think  it  is  a  matter  of  sincere  congratulation  to  the  members 
of  this  Association  that  I  am  able  to  record  that  the  first  judg- 
ment of  the  English  Queen's  Bench  and  Appeal  Courts  upon  a 
matter  of  general  average  has  not  only  ratified,  so  far  as  the 
subject  under  consideration  is  concerned,  the  principles  upon 
which  the  York  and  Antwerp  Rules  are  based,  but  has  actually 
pronounced  that  the  custom  or  practice  which  for  at  least  eighty 


(     io6     ) 

years  had  prevailed  among  English  average  adjusters,  and  accord- 
ing to  which  they  adopted  a  contrary  system  of  adjustment,  was 
at  variance  with  the  common  law  of  England. 

"  The  case  in  which  this  satisfactory  result  was  obtained  was 
that  of  Atwood  v.  Sellar^  which  came,  in  the  form  of  a  special 
case,  first  before  the  Queen's  Bench  Division,  consisting  of  Lord 
Chief  Justice  Cockbum  and  Justices  Mellor  and  Manisty,  and 
afterwards  before  the  Court  of  Appeal,  consisting  of  the  Lords 
Justices  Bramwell,  Baggallay  and  Thesiger. 

"  The  circumstances  under  which  it  arose  were  that  the  ship 
Sullivan  Sawin,  during  a  voyage  from  Savannah  to  Liverpool  in 
February,  1877,  encountered  severe  weather,  which  compelled 
the  master  to  cut  away  the  foretopmast,  the  fall  of  which  having 
occasioned  further  damage  to  the  vessel,  he  was  forced  to  put  into 
Charlestown  for  repairs.  These  could  not  be  effected  without  the 
discharge  of  a  portion  of  the  cargo,  and  the  expenses  thus 
incurred  for  landing,  warehousing  and  reshipping  the  same,  as 
well  as  for  pilotage  and  other  charges  paid  in  respect  of  the  ship, 
were,  on  arrival  at  Liverpool,  all  brought  into  the  general  average 
column  by  our  friend  Mr.  Lowndes.  This  being  against  the 
view  which  the  members  of  the  Average  Adjusters'  Association 
had  hitherto  adopted,  and  according  to  which,  where  ships  have 
put  into  port  to  refit,  whether  such  putting  into  port  had  been 
occasioned  by  a  general  average  sacrifice  or  a  particular  average 
loss,  the  expense  of  discharging  the  cargo  was  treated  as  general 
average,  the  expense  of  warehousing  it  as  particular  average  on 
the  cargo,  and  the  expense  of  the  reshipment  of  the  cargo,  pilot- 
age, port  charges  and  other  expenses  incurred  to  enable  the  ship 
to  proceed  on  her  voyage,  as  particular  average  upon  the  freight, 
the  principal  underwriters  interested  in  the  cargo  agreed  to  con- 
test this  innovation  upon  a  practice  of  more  than  eighty  years' 
standing.     They  were  disappointed  in  the  result. 

"After  a  very  elaborate  argument  of  counsel  before  the  Queen's 
Bench  Division,  it  was  only  Mr.  Justice  Manisty  who  stood  out 
for  the  old  practice,  whereas  the  majority  of  the  court.  Lord 
Chief  Justice  Cockburn  and  Mr.  Justice  Mellor,  condemned  it  in 
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somewhat  remarkable  terms;  and  although  the  limits'  of  this 
report  will  prevent  me  from  giving  a  full  reprint  of  the  Lord  Chief 
Justice's  judgment,  I  think  I  may  venture  so  far  as  to  quote  the 
most  instructive  passages  verbcUim, 

"  After  some  introductory  observations,  his  Lordship  says : 

"'Two  questions  present  themselves:  first,  what,  inde- 
pendently of  this  practice  of  average  adjusters,  is  the  principle  or 
rule  of  law  applicable  to  the  case ;  secondly,  whether,  assuming 
the  practice  to  be  inconsistent  with  what  otherwise  should  be  the 
law,  having  subsisted  for  so  long  a  time,  it  must  be  taken  to  give 
the  rule  properly  applicable  to  such  a  case.' 

"  And,  after  alluding  to  some  conflicting  decisions  to  which  refer- 
ence had  been  made  in  the  course  of  the  argument,  he  proceeds : — 

"'That  these  expenses,  which,  according  to  the  practice  of 
average  adjusters,  are  thus  treated  as  particular  average,  should, 
according  to  legal  principles,  be  made  the  subject  of  general 
average,  appears  to  me  to  flow  necessarily  from  the  fundamental 
principle  on  which  the  whole  doctrine  of  general  average  rests, 
namely,  that  all  loss  which  arises  from  extraordinary  sacrifices 
made,  or  expenses  incurred,  for  the  preservation  of  the  ship  and 
cargo  must  be  borne  proportionably  by  all  who  are  interested. 

"  *  The  contract  between  the  goods-owner  and  the  ship-owner 
on  a  charter  party  or  a  bill  of  lading  being  for  the  conveyance  of 
the  goods  to  a  given  port,  there  occurs  in  the  course  of  the 
voyage  a  state  of  things  which  is  not  provided  for  by  the  contract. 

" '  A  storm  arises,  the  vessel  is  in  danger,  but  a  port  is  within 
reach,  in  which,  in  the  common  interest  of  all  concerned,  it 
would  be  prudent  to  take  refuge,  or  it  becomes  necessary  to  cut 
away  a  mast  and,  as  a  consequence  of  so  doing,  to  seek  an  inter- 
mediate port  in  order  to  replace  it.  Or  the  ^hip  sustains  damage 
from  the  violence  of  winds  or  waves,  which  renders  it  necessary, 
for  the  common  safety  of  ship  and  cargo  and  for  the  further 
prosecution  of  the  adventure,  to  seek  a  port  at  which  repairs 
which  have  become  necessary  for  the  safe  prosecution  of  the 
voyage  may  be  effected. 

" '  The  result  is  that,  in  theory  at  least,  a  new  arrangement,  not 
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contemplated  or  provided  for  by  the  original  contract,  takes  place 
between  the  partners,  who  in  theory,  as  formerly  in  fact,  must  be 
supposed  to  be  present,  each,  in  the  practice  of  modem  times, 
represented  by  the  master,  to  whom  the  interests  of  both  are 
committed.  If  we  could  suppose  both  parties  to  be  actually 
present  and,  under  a  sense  of  imminent  danger,  to  concur  in  the 
necessity  of  seeking  a  port  of  refuge,  but  discussing  the  question 
as  to  how  the  expenses  incidental  to  such  a  course  should  be  borne, 
what  arrangement  could  be  more  reasonable  or  just  than  that 
these  expenses,  being  extraordinary  expenses  incurred  for  the 
common  benefit,  should  be  borne  in  common,  on  the  same 
principle  as  that  which  has  been  established  from  the  earliest 
times  in  the  case  of  actual  jettison  ? 

"  *  Applying  this  principle  with  reference,  in  the  first  place,  to 
the  expenses  incurred  by  the  ship,  it  is  admitted  on  all  hands  that 
the  expenses  of  entering  the  port  of  refuge  should  be  carried  to 
general  average.  Logically  it  would  seem  to  follow  that,  as  the 
coming  out  of  port  is — at  least  where  the  common  adventure  is 
intended  to  be,  and  is  afterwards,  further  prosecuted — the  neces- 
sary consequence  of  going  in,  the  expenses  incidental  to  the  later 
stage  of  the  proceeding  should  stand  on  the  same  footing  as  the 
former.  The  further  prosecution  of  the  voyage  was  in  the  con- 
templation of  the  parties,  or  of  the  master  as  representing  them, 
in  going  in ;  the  coming  out,  therefore,  must  equally  have  been  in 
view  when  the  resolution  to  go  in  was  formed.  But  it  is  said — 
and  it  is  upon  this  ground  that  the  difference  between  these  two 
sets  of  expenses  is  alleged  to  be  founded — ^first,  that  it  is  the  ship- 
owner's duty,  under  his  contract,  to  keep  the  ship  in  a  navigable 
state  and,  consequently,  to  repair  any  damage  she  may  have 
sustained  ;  secondly,  that,  when  the  ship  has  been  repaired,  it  is 
the  owner's  duty,  under  his  contract,  to  reship  the  goods  and  set 
forth  again  on  the  voyage  and,  to  that  end,  to  incur  the  cost  of 
quitting  the  port  and  of  employing  a  pilot  or  a  tug,  if  necessary. 
The  whole  of  this  reasoning  appears  to  me  to  be  based  on  an 
assumption  altogether  fallacious.  The  ship-owner  is  not  bound  to 
repair  for  the   purpose  of  carrying  on  the  cargo,  nor,  having 
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repaired,  does  he  become  bound  to  reship  the  cargo  and  complete 
the  voyage  under  the  original  contract,  but,  if  bound  at  all  to  do 
so,  is  bound  only  under  that  contract  as  modified  by  the  altered 
circumstances  of  the  case. 

"•The  contract,  it  should  be  remembered,  expressly  exempts 
the  ship-owner  from  performance  of  his  obligations  under  it,  when 
performance  is  prevented  by  perils  of  the  sea.  The  ship  having 
become  incapacitated  from  prosecuting  the  voyage,  and  perform- 
ance of  the  contract  having  been  prevented  by  the  excepted 
cause,  the  ship-owner  is  under  no  obligation,  so  far  as  the  goods- 
owner  is  concerned,  to  repair.  He  cannot,  it  is  true,  expose  the 
goods  of  the  freighter  to  further  peril  by  persisting  in  carrying 
them  on,  if,  having  the  opportunity  of  putting  into  a  port  of  refuge^ 
he  cannot,  or  will  not,  repair  the  ship;  but  if  he  chooses  to 
forego  his  right  to  freight,  he  may  repair  or  not,  as  may  best  suit 
his  interest' 

••  A  little  further  on  the  following  passages  occur : 
" '  In  legal  theory  we  must  suppose  the  parties  to  be  present. 
In  contemplation  of  law  the  master,  as  representing  both,  makes 
for  them  both  the  agreement  which  it  is  reasonable  to-  suppose 
that,  if  present,  they  would  make  for  themselves.  The  conmion 
purpose  is  twofold.  The  first  and  immediate  purpose  is  that  of 
saving  ship  and  cargo  by  bringing  both  into  harbour.  The  second 
is  that  of  repairing  the  ship  with  a  view  to  the  further  prosecution 
of  the  voyage,  if  such  repair  should  prove  reasonably  practicable, 
with  certain  reservations  on  the  part  of  both  the  ship-owner  and 
the  goods-owner,  which  probably  may  lead  to  the  abandonment  of 
the  further  prosecution  of  the  voyage.  The  second  of  these  pur- 
poses involves  several  subordinate  operations  and  expenses  in- 
cidental thereto.  The  state  of  the  ship  and  the  degree  of  damage 
she  has  sustained  have  first  to  be  ascertained.  To  effect  this,  as 
well  as  to  do  the  necessary  repairs,  it  may  be  necessary  to  unship 
the  cargo.  To  preserve  the  goods  from  harm  they  will  have  to  be 
warehoused.  The  repairs  to  the  vessel  having  been  completed,  the 
cargo  must  be  reshipped  Lastly,  all  things  having  been  com- 
pleted, the  ship  will  have  to  leave  the  port  and  put  to  sea.     In 
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respect  of  each  of  these  stages  expenses  will  have  to  be  incurred 
for  which,  as  being  altogether  outside  the  original  contract,  that 
contract  wholly  fails  to  provide.  They  are  extraordinary  expenses, 
incurred  for  the  preservation  of  ship  and  cargo  and  in  furtherance 
of  the  common  adventure,  under  circumstances  in  which  the  ship 
and  cargo  would  otherwise  have  perished,  or  the  common  adven- 
ture would  have  been  abruptly  brought  to  a  termination.  Upon 
whom  should  the  expenses  of  these  different  operations  fall? 
The  practice  of  the  average  adjusters  makes  the  unloading  of  the 
cargo  matter  of  general  average  and,  as  it  seems  to  me,  on 
principle  rightly  so.  On  what  ground  the  distinction  between  the 
cost  of  unshipping  the  cargo  and  of  warehousing  it,  which  is 
thrown  on  it  as  particular  average,  and  that  of  reshipping,  which 
is  treated  as  particular  average  on  the  freight,  is  founded,  I  wholly 
fail  to  perceive.  Looking  to  the  common  purpose  for  which  all 
these  operations  are  performed,  it  seems  only  reasonable  and  just 
that  the  expenses  should  be  borne  rateably  by  all  parties  con- 
cerned, in  other  words,  be  treated  as  general  average,  so  far,  at 
all  events,  as  the  common  purpose  has  been  effected. 

"  *  It  is  true  that  it  not  unfrequently  happens  that,  the  primary 
purpose  of  putting  into  port  having  been  accomplished,  the 
ulterior  purpose,  that  of  further  prosecuting  the  voyage,  fails. 
There  may  be  no  means  in  the  port  of  refuge  for  repairing  the 
vessel.  The  cost  of  repairing  may  be  so  great  as  not  to  make  it 
worth  the  owner's  while  to  repair  in  order  to  earn  the  freight 
As  regards  the  alternative  of  trans-shipment,  there  may  be  no 
opportunity  to  trans-ship,  or  only  at  an  increased  rate  of  freight,  on 
which  account  the  ship-owner  may  decline  to  trans-ship,  except  on 
account  of  the  goods-owner.  On  the  other  hand,  the  cargo  may  be 
of  a  perishable  nature,  or  it  may  be  so  damaged  that  it  cannot  be 
carried  on  further  without  becoming  worthless ;  or  the  repairs  to  be 
done  to  the  ship  will  take  so  long  a  time  that  in  the  interest  of  the 
goods-owner  the  master  would  not  be  justified  in  detaining  the 
goods,  but,  acting  as  the  agent  of  the  latter,  becomes  bound  to 
forego  the  right  of  carrying  on  the  goods  and  so  earning  the 
freight  and  must  deal  with  them  in  the  interest  of  their  owner 
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alone.  In  such  cases  it  may  well  be  that  only  the  expense  of 
putting  into  the  port  of  distress  could  properly  be  made  matter  of 
general  average,  and  that  expenses  thus  incurred,  from  which  no 
benefit  results  to  the  common  adventure,  should  be  treated  as 
particular  average  to  ship  or  goods,  as  the  case  may  be.  But  we 
are  here  dealing  with  a  case  in  which  every  expense  has  been 
incurred  with  a  view  to,  and  has  resulted  in,  the  further  prosecution 
of  the  common  adventure.  The  ship  and  cargo  have  been  saved 
from  destruction  by  being  brought  into  port ;  the  ship  has  been 
repaired,  the  cargo,  having  in  the  meantime  been  preserved  by  being 
warehoused,  has  been  reshipped,  the  voyage  has  been  resumed 
and  brought  to  a  safe  conclusion,  and  the  goods  have  been 
delivered ;  in  a  word,  the  common  purpose,  the  fulfilment  of  the 
contract  of  affreightment,  has  been  effected.  But  how  has  this 
result  been  brought  about?  By  the  series  of  operations  which 
have  taken  place  from  the  ship's  going  into  port  to  her  putting  to 
sea  again  inclusively.  But  the  whole  of  these  operations  were 
necessary  to  the  resumption  of  the  voyage  ;  the  expenses  of  carry- 
ing them  out  were  each  of  them  incurred  in  furtherance  of  the 
common  purpose.  Not  being  expenses  within  the  scope  of  the 
original  contract,  but  extraordinary  expenses  incurred  for  the 
common  benefit  of  ship  and  cargo,  the  conclusion  appears  to  me 
irresistible  that,  with  the  exception  of  the  cost  of  repairs  to  the 
ship,  all  these  expenses  should  be  charged  to  general  average.* 

"  Then,  after  referring  to  one  of  the  reported  cases  and  to  the 
American  and  other  laws,  the  judgment  proceeds  : 

"*We  have  next  to  consider  whether  the  practice  of  average 
adjusters  in  this  country,  which  is  said  to  have  existed  for  seventy 
or  eighty  years,  if  thus  found  to  be  at  variance  with  legal  principles, 
shall  nevertheless  prevail  and  must  be  considered  as  having 
settled  the  law.  I  am  not  aware  of  any  principle  on  which  the 
affirmative  of  this  proposition  can  be  maintained  or  of  any 
authority  by  which  it  can  be  upheld.  It  is  not  a  usage  of  trade  by 
which  the  terms  of  a  contract  may  be  interpreted  or  modified.  It 
is  not  a  custom  which  can  be  presumed  to  have  a  legal  origin. 
It  is  not  the  inveterate  praxis  of  a  court  or  courts  having 
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judicial  authority,  and  which  must  therefore  be  taken  to  be  the 
law,  though  inconsistent  with  general  principles.  The  authority 
of  average  adjusters  may  be  said  to  be  of  an  anomalous  character. 
By  the  consent  of  ship-owners  and  merchants  they  act  as  a  sort  of 
arbitrators  in  the  settlement  of  matters  of  average.  But  they  are 
bound  in  the  adjustment  of  such  claims  to  follow  the  law.  And 
in  the  practice  they  have  adopted  they  have  not  acted  or  intended 
to  act  on,  or  give  effect  to,  any  mercantOe  usages,  but  have  intended 
to  give  effect  to  what  they  believed  to  be  the  law ;  but  they  have 
mistaken  it' 

"  And,  after  having  made  the  following  remark : 
'*  ^  If  a  custom  prevailing  in  a  court  which^  though  an  inferior 
court,  is  still  a  court  of  law,  if  inconsistent  with  law,  cannot 
prevail,  surely  the  same  rule  must  apply  to  a  practice  of  average 
adjusters.  When  a  practice  of  this  kind  is  brought  to  the  test  of 
a  legal  decision  and  is  found  to  be  erroneous  and  inconsistent 
with  law,  it  cannot  be  permitted  to  override  the  law  and  acquire 
the  force  of  law  * — 
,  "  The  Lord  Chief  Justice  concluded  as  follows : 

"*The  case  of  Steufart  v.  The  Pacific  Steamship  Company 
(L.  R.  8  Q.  B.  88),  so  far  from  supporting  the  defendant's  case, 
appears  to  me  a  strong  authority  the  other  way.  There,  by  the 
terms  of  the  bill  of  lading,  average,  if  any,  was  to  be  adjusted 
according  to  British  usage.  A  fire  having  broken  out  in  the  ship, 
water  was  poured  in  to  extinguish  it,  and  bark  shipped  on  board 
by  the  plaintiff  was  seriously  damaged  thereby.  The  plaintiff 
claimed  as  for  general  average  ;  but  it  appeared  that  it  was  the 
practice  of  average  adjusters  in  this  country  to  treat  such  damage 
as  particular  average.  The  court  expressly  declared  the  practice 
to  be  at  variance  with  the  law  applicable  to  such  a  case  and 
would  assuredly  have  given  judgment  in  favour  of  the  plaintiff, 
had  Qot  the  latter,  by  the  terms  of  the  bill  of  lading,  expressly 
agreed  to  make  the  custom  a  part  of  the  contract  "  If,"  sajrs 
Mr.  Justice  Quain,  in  delivering  the  judgment  of  the  court, 
"  the  present  case  depended  wholly  on  the  common  law  applicable 
to  general  average,  we  think  the  plaintiff  would  be  entitled  to 
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recover;  but  as  the  parties  have  agreed  to  make  the  custom  a 
part  of  their  contract,  the  case  must  be  decided  according  to 
the  custom,  and  the  result  is  that  our  judgment  must  be  for  the 
defendants."  To  which  the  learned  judge  added :  "  It  is  to  be 
hoped,  however,  that  in  future  there  will  be  no  difference  between 
law  and  custom  on  this  point,  and  that  average  adjusters  will  act 
on  the  law  as  now  declared,  and  that  bills  of  lading  will  also  be 
framed  in  accordance  with  it"  There  being  no  such  term  in  the 
present  contract,  I  see  no  reason  for  treating  the  practice  with 
more  consideration  than  the  practice  then  before  the  court 
received  at  its  hands  in  that  case. 

"*  Walthew  v.  Mavrqfani  (L.  R.  5  Ex,  116),  was  altogether 
different  from  the  present ;  it  was  a  case  of  stranding,  and  the 
question  was  whether  expenses  incurred  for  the  purpose  of  getting 
the  ship  ofif,  after  the  goods  had  been  taken  out  of  her  and 
removed  to  a  place  of  safety,  could  be  made  the  subject  of  general 
average,  and  it  was  held  that  they  could  not  But,  of  the  six 
judges  in  the  Exchequer  Chamber,  Bovill,  C  J.,  Mellor,  Montague 
Smith,  Lush  and  Hannen,  JJ.,  base  their  judgment  on  the  ground 
that,  while  it  was  essential  to  the  owner  of  the  ship  to  get  his 
ship  off,  so  as  to  be  able  to  resume  the  voyage  and  earn  the  freight, 
it  was  indifferent  to  the  goods-owner,  the  goods  being  in  safety, 
whether  they  were  carried  on  in  the  same  ship  or  in  another.  "  It 
is  not  shown,"  says  the  Chief  Justice, "  that  any  advantage  resulted 
to  the  goods  from  their  being  carried  on  in  that  ship  rather  than 
any  other."  It  was  indifferent  to  the  owners  of  the  cargo  whether 
the  ship  floated  or  not,  and  there  was,  therefore,  no  sacrifice  made, 
or  extraordinary  expense  incurred,  to  save  both  ship  and  cazgo,  or 
for  the  common  benefit  of  both.  "  I  draw  the  inference,"  says  Mr. 
Justice  Montague  Smith,  "that  it  was  indifferent  to  the  owner 
whether  the  goods  went  forward  to  England  in  the  Southern  Belle, 
the  ship  in  question,  or  any  other."  Mr.  Justice  Hannen  says : 
"  It  is  unjust  that  expenses  incurred  by  the  owner  of  the  ship  for 
the  benefit  of  all  should  be  borne  by  him  alone,  but  the  expenses 
in  question  were  not  such,  for  it  is  indifferent  to  the  owner  of  goods 
whether  his  goods  are  taken  on  by  the  same  ship,  except  where 
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they  would  not  otherwise  be  carried  on  at  all,  or  only  at  a  greater 
expense."  Even  Mr.  Justice  Brett,  who  appears  to  have  been 
disposed  to  lay  down  the  rule  more  generally,  treats  these  expenses 
as  incurred  solely  for  the  benefit  of  the  shipowner. 

" '  In  like  manner,  in  the  earlier  case  of  HaUett  v.  Wigram 
(9  C.  B.  580),  in  which  a  claim  for  contribution  had  been  made 
where  part  of  the  cargo  had  been  sold  to  raise  money  to  repair 
the  ship,  which  had  put  back  by  reason  of  damage  sustained  by 
ordinary  perils  of  the  sea,  Wilde,  C.  J.,  in  giving  judgment  says : 
^  It  is  in  respect  only  of  the  incapacity  of  the  particular  ship  to 
carry  the  goods  forward  to  their  destination  that  the  pleas  show 
that  the  cargo  was  in  danger  of  being  whoUy  lost  It  is  difficult 
to  see  how  the  repair  of  the  ship  could  be  for  the  benefit  and 
advantage  of  the  plaintiff.  The  plaintiffs  goods  were  of  a 
description  not  to  be  deteriorated  to  any  great  extent" 

"  *  These  two  decisions  are,  no  doubt,  sufficient  authority  for 
saying  that,  according  to  English  law,  expenses  incuixed  for  the 
benefit  of  the  ship  alone,  without  any  concomitant  benefit  to  the 
cargo,  such  as  the  expense  of  getting  ofi"  a  stranded  vessel  after 
the  goods  have  been  discharged,  or  repairing  a  vessel  in  a  port 
of  refiige,  in  the  absence  of  special  circumstances  such  as  were 
referred  to  in  Walthtw  v.  Mavrqjani^  will  not  give  a  claim  to 
general  average;  but  they  are  inapplicable  to  a  case  like  the 
present  There  is  nothing  here  to  show  that  the  goods  carried 
have  been  sent  on  in  another  vessel ;  and,  what  is  of  more  im- 
portance, the  expenses  were  all  incurred  in  fiirtherance  of  the 
common  purpose  and  for  the  benefit  of  the  cargo  as  well  as 
the  ship— of  the  ship,  as  an  opportunity  was  thus  afforded  of 
repairing  it  and  enabling  it  to  take  on  the  cargo ;  of  the  caigo,  as 
it  was  thus  enabled  to  be  carried  on  to  its  destination.  I  am 
therefore  of  opinion  that  our  judgment  must  be  for  the  plaintifl^ 
and  as  my  brother  Mellor  concurs  in  the  view  I  take,  both  as 
regards  the  result  and  as  regards  the  reasons  for  it,  there  will  be 
judgment  for  the  plaintiff.' 

"The  defendants  appealed  against  this  judgment,  and,  both 
parties  having  fortified  themselves  respectively  with  two  leading 
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counsel,  eminent  in  matters  of  commercial  law,  long  and  learned 
arguments  were  addressed  to  the  Court  of  Appeal,  which  confirmed 
the  first  judgment  and  pronounced  its  unanimous  reasons  through 
the  mouth  of  Lord  Justice  Thesiger  : 

"  *  The  question  raised  by  this  appeal  is,  whether,  in  the  case  of 
a  vessel  going  into  port  in  consequence  of  an  injury  which  is  itself 
the  subject  of  general  average,  the  expenses  of  warehousing  and 
reloading  goods  necessarily  unloaded  for  the  purpose  of  repairing 
the  injury,  and  expenses  incurred  for  pilotage,  and  other  charges 
on  the  vessel's  leaving  the  port,  are  the  subject  of  general  average 
also. 

"  *  The  matter  came  before  the  court  below  in  the  form  of  a 
special  case,  and  upon  it  the  court  decided  in  favour  of  the 
plaintiffs,  who  assert  that  the  expenses  in  question  are  the  subject 
of  general  average. 

"  *  The  special  case  states  a  long-continued  practice  of  British 
average  adjusters,  in  adjusting  losses  in  cases  where  ships  have 
put  into  port  to  refit,  whether  such  putting  into  port  has  been 
occasioned  by  a  general  average  sacrifice  or  a  particular  average 
loss,  to  treat  the  expense  of  discharging  the  cargo  as  general 
average,  the  expense  of  warehousing  it  as  particular  average  on 
the  cargo,  and  the  expense  of  the  reshipment  of  the  cargo, 
pilotage,  port  charges  and  other  expenses  incurred  to  enable  the 
ship  to  proceed  on  her  voyage  as  particular  average  upon  the 
freight  It  was  not,  however,  and  could  not  reasonably  be  con* 
tended  for  the  appellant  that  the  practice  could  be  put  so  high  as 
a  custom  impliedly  incorporated  in  the  contract  between  the 
parties,  and  during  the  course  of  the  argument  we  intimated  our 
opinion,  founded  upon  the  language  of  the  special  case  with  regard 
to  this  practice,  and  especially  the  language  of  the  fiflh  paragraph, 
that'  the  question  between  the  parlies  must  be  decided  in  accord- 
ance with  legal  principle  and  authority,  which  the  practice  of  the 
average  adjusters  professes  to  follow. 

"  *  The  law  governing  the  case  is  admittedly  English  law,  for  the 
expenses  in  dispute  arose  upon  a  voyage  the  proper  and  actual 
termination  of  which  was  an  English  port 
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" '  As  a  matter  of  principle  we  are  clearly  of  opinion  that  the 
judgment  of  the  majority  of  the  court  below  in  favour  of  the 
plaintiffs  was  right  The  principle  which  underlies  the  whole 
doctrine  of  general  average  contribution  is  that  the  loss,  immediate 
and  consequential,  caused  by  a  sacrifice  for  the  benefit  of  cargo, 
ship  and  freight  should  be  borne  by  all.' 

"  After  some  further  observations,  the  judgment  thus  proceeds : 

"  *  A  vessel  which  has  put  into  port  to  repair  an  injury  occasioned 
by  a  general  average  sacrifice  may  be,  and  generally  is,  when  in 
port,  in  perfect  safety ;  and  if  by  the  expression  '*  common  danger" 
be  meant  danger  of  actual  injury  to  vessel  and  cargo,  there  is  no 
more  danger  to  the  goods  when  on  board,  the  vessel  being  in  port, 
than  when  stowed  in  a  warehouse  on  shore ;  and,  indeed,  in  many 
cases  only  a  portion  of  the  goods  is  removed  from  the  vessel  in 
order  to  do  the  repairs  to  her,  while  the  remainder  of  the  goods  is 
left  on  board. 

"  •  If  on  the  other  hand  by  "  common  danger  "  be  meant  the 
danger  of  the  vessel  with  her  cargo  being  prevented  from  prose- 
cuting her  voyage,  then  there  is  no  more  reason  why  the  expenses 
of  warehousing  and  reloading  and  the  expenses  incurred  for  pilot- 
age and  other  charges  paid  in  respect  of  the  vessel  leaving  port 
and  proceeding  upon  her  voyage  should  not  constitute  general 
average  than  there  is  reason  for  saying  that  unloaded  and  ware- 
housed goods  should  not  contribute,  as  it  is  clear  in  a  case  of 
voluntary  sacrifice  that  they  must,  to  the  expenses  of  the 
necessary  repairs  to  the  vessel  Both  classes  of  expenses  are  ex- 
traordinary expenses  consequent  upon  the  voluntary  sacrifice  and 
necessary  for  the  due  prosecution  of  the  voyage  by  the  vessel 
with  her  cargo.  Neither  class  can,  as  a  general  proposition,  be 
said  to  be  incurred  exclusively  for  the  benefit  of  either  vessel  or 
cargo.  In  some  cases  it  might  be  for  the  interest  of  a  shipowner 
to  terminate  the  voyage  at  the  port  where  his  vessel  puts  in  to 
repair  a  disaster,  while  it  would  be  all-important  for  the  goods- 
owner  to  have  his  goods  carried  on  by  the  same  vessel ;  in  other 
cases  the  position  of  the  parties  in  this  respect  might  be  reversed. 
But  however  this  may  be,   the  going  into  port,   the  unloading. 
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warehousing  and  reloading  of  the  cargo  and  the  coming  out  of 
port  are  at  all  events  parts  of  one  act  or  operation  contemplated, 
resolved  upon  and  carried  through  for  the  common  safety  and 
benefit,  and  properly  to  be  regarded  as  continuous.  The  ship- 
owner is,  at  least,  entitled  to  reship  the  goods  and  prosecute  his 
voyage  with  them,  and  the  expenses  necessary  for  that  purpose, 
being  ex  hypothesi  consequent  upon  a  damage  voluntarily  incurred 
for  the  general  advantage,  should  legitimately  be  the  subject  of 
general  average  contribution ;  or,  to  use  the  language  of  Lord 
Tenterden  in  his  work  on  Shipping :  "  If  the  damage  to  be  re- 
paired be  in  itself  an  object  of  contribution,  it  seems  reasonable 
that  all  expenses  necessary,  although  collateral  to  the  reparation, 
should  also  be  objects  of  contribution.  The  accessory  should 
follow  the  nature  of  its  principal." 

"  *  But  it  is  said  for  the  appellants  that,  if  this  be  so,  and  the 
principle  be  carried  out  to  its  logical  consequences,  expenses  in- 
curred for  wages  of  crew  and  provisions  should  equally  form  the 
subject  of  general  average;  and  that,  inasmuch  as  it  is,' as  they 
suggest,  undeniable  that  they  do  not,  the  principle  itself  must 
either  be  faulty  or,  at  least,  not  recognized  in  English  law.  As  a 
matter  of  fact,  it  is  extremely  doubtful  whether  the  expenses  for 
wages  of  crew  or  provisions  in  a  port  of  refuge  have  ever  been 
disallowed  by  our  courts  as  constituting  a  claim  for  general 
average  in  a  case  where  the  ship  has  put  into  the  port  to  repair 
damage  itself  belonging  to  general  average ;  but  even  if  the  assertion 
were  correct,  the  conclusion  drawn  would  by  no  means  follow. 

***That  the  principle  in  question  is  not  faulty,  we  have  en- 
deavoured to  show  in  the  observations  already  made,  and  the  view 
we  have  taken  upon  the  point  is  strongly  confirmed  by  the  fact 
that  it  is  recognized  and  carried  to  its  so-called  logical  conse- 
quences, as  regards  the  wages  of  crew  and  provisions,  in  all  other 
countries  than  our  own. 

'* '  That  the  principle  is  not  recognized  in  English  law  is  not 
proved  by  showing  that  expenses  incurred  for  wages  of  crew  and 
provisions  have  been  under  certain  circumstances  disallowed  as  the 
subject  of  general  average,  unless  it  be  shown,  which  it  has  not 
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been  to  us,  at  the  same  time  that  they  have  been  disallowed  upon 
grounds  that  negative  the  principle,  and  is  disproved,  if  it  be  found 
that,  notwithstanding  such  disallowances,  the  expenses  in  question 
in  this  case  have  been  allowed.  All  that  in  such  a  case  can  be 
said  is  that,  either  the  courts  have  made  a  mistake  in  limiting  the 
application  of  the  principle,  or  that  its  limitation  is  due  to  some 
real  or  supposed  rule  of  public  policy. 

"  •  If,  then,  the  question  before  us  stood  only  upon  principle, 
we  should  have  no  hesitation  in  deciding  it  according  to  the 
principle  we  have  stated,  and  it,  at  least,  may  fairly  be  asked : 
what  other  principle,  if  it  be  not  correct,  is  to  be  substituted  in 
its  place  ? 

^^'But  the  authorities  remain  to  be  considered,  and  it  is  the 
more  necessary  that  they  should  be  examined  with  attention, 
seeing  that  the  practice  of  the  average  adjusters  professes  to 
follow  them/ 

"  And,  after  a  careful  review  of  the  different  authorities  quoted 
on  both  sides  as  bearing  upon  the  subject  under  consideration, 
the  judgment  continues  : 

"  *  We  have,  therefore,  the  law,  as  laid  down  by  the  courts  for 
a  considerable  portion  of  the  period  over  which  the  practice  of 
average  adjusters  stated  in  the  special  case  extends,  running 
counter  to  that  practice  by  recognizing,  as  regards  port  of  refuge 
expenses,  a  distinction  between  cases  where  a  ship  puts  into  a 
port  of  distress  for  repair  of  damage  done  by  a  voluntary  sacrifice 
and  cases  where  it  so  puts  in  for  repair  of  damage  caused  by  perils 
of  the  seas,  and  admitting  in  the  former  cases,  as  a  matter  of  prin- 
ciple, if  not  of  express  decision,  expenses  such  as  those  in 
question  in  this  case  to  be  the  subject  of  general  average 
contribution. 

"*This  distinction  in  principle  is  to  be  found  asserted  by 
Benecke,  who  was  a  member  of  Lloyd's,  in  his  valuable  work  on 
the  Principles  of  Indemnity  in  Marine  Insurance,  published  in 
1824.  At  page  191  he  says:  <'If,  setting  aside  all  laws  and 
received  opinions,  the  case  is  examined  merely  according  to  the 
fundamental   maxims    which    regulate    general    and    particular 
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average,  it  will  in  the  first  instance  appear  evident  that,  not  only 
all  the  port  charges,  such  as  pilotage^  harbour  dues,  lighterage  eta, 
but  also  the  charges  of  unloading  and  reloading,  repairs  and  crew's 
wages,  will  be  general  average,  if  the  ship  put  into  port  for  the 
mere  purpose  of  repairing  a  damage  voluntarily  incurred  for  the 
general  advantage.  For  all  these  expenses,  being  the  necessary 
consequences  of  a  measure  taken  for  the  general  benefit,  belong 
to  general  average ;  **  and  then,  turning  to  the  case  where  the  port 
is  entered  in  consequence  of  a  particular  damage  sustained,  by 
which  the  vessel  is  rendered  unfit  to  prosecute  her  voyage,  as 
when  masts,  sails  or  other  requisite  apparel  are  lost  in  a  storm,  or 
the  vessel  has  sprung  a  dangerous  leak,  he  adds :  *'  All  the  expenses 
of  entering  the  port  are  a  subject  of  general  average,  being  the 
consequence  of  a  measure  voluntarily  taken  for  the  preservation 
of  the  whole.  But  as  soon  as  the  object  of  putting  the  vessel  and 
her  cargo  in  safety  is  accomplished,  the  cause  for  geneAl  con- 
tribution ceases;  for  whatever  is  subsequently  done  is  not  a 
sacrifice  for  the  benefit  of  the  whole  or  for  averting  an  imminent 
danger,  but  is  the  mere  necessary  consequence  of  a  casual  mis- 
fortune." Benecke  then  claims  the  allowance  even  of  wages  of 
crew  and  provisions,  where  the  putting  into  port  is  the  consequence 
of  a  damage  belonging  to  general  average ;  on  the  other  hand 
he  contends  for  the  disallowance  even  of  the  expenses  of  unloading 
cargo,  where  it  is  the  consequence  of  a  damage  belonging  to 
particular  average.  In  Stevens  on  Average  and  Bailey  on 
Average  the  distinction  referred  to  is  not  adopted,  except  as 
regards  the  repairs  of  the  ship ;  but  both  writers  assert  as  a 
matter  of  principle  that  where  a  ship  necessarily  puts  into  a  port 
to  repair  damage,  whether  the  original  cause  of  damage  be  a 
voluntary  sacrifice  or  any  ordinary  peril  of  the  sea,  the  expenses 
of  warehousing  and  reloading,  as  well  as  those  of  unloading  the 
cargo,  and  the  outward,  as  well  as  inward,  port  charges  should  be 
the  subject  of  general  average  contribution.  (See  Stevens,  p.  22, 
and  Bailey,  p.  119.)  They  look,  not  to  the  more  remote  damage, 
which  undoubtedly  was  a  particular  average  loss,  but  to  the  proxi- 
mate act  of  putting  into  port  for  the  safety  of  ship  and  cargo. 
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which  would  belong  to  general  average,  and  in  answer  to  the 
argument  that  their  views,  if  logically  earned  out,  would  lead  to 
the  allowance,  as  general  average,  of  the  costs  of  repair  of  the  ship, 
Bailey,  at  page  119,  replies  that,  the  damage  which  necessitated  that 
repair  having  been  caused  by  a  peril  of  the  sea,  the  repair  should 
be  treated  as  particular  average,  but  that  the  ship  does  not  put 
into  the  port  of  refuge  because  she  wants  repairs,  but  because  the 
voyage  cannot  be  continued  until  she  is  repaired,  or  a  total  loss  of 
ship  and  cargo  will  follow,  if  she  does  not  go  into  port  He  adds  : 
**^  The  immediate  cause  of  putting  into  the  port  of  refuge  is  the 
impossibility  of  completing  the  voyage  in  her  then  state,  or  the 
expected  total  loss  of  ship  and  cargo;  the  damage  which  the 
ship  has  sustamed  is  the  remote  cause  only,  for  under  other 
circumstances  the  crew  are  not  justified  in  putting  into  port, 
although  the  vessel  may  have  sustained  damage  which  it  will  be 
necessary  ultimately  to  repair. " 

"  *  The  views  thus  expressed  are  substantially  those  which  are 
recognized  in  American  law  and  practice,  and  they  are  carried  out 
to  the  length  of  including  the  expense  of  wages  of  crew  and 
provisions  at  the  port  of  refuge  in  the  amount  to  be  contributed 
for  in  general  average  in  all  cases  where  a  vessel  puts  into  port  for 
the  common  safety,  whether  owing  to  injury  from  a  peril  of  the 
sea  or  a  voluntary  sacrifice.  (See  Phillips  on  Insurance,  3rd 
edition,  sections  1,322,  1,326  and  1,328.)  To  return  to  the  text- 
writers  of  this  country,  Mr.  Amould,  in  his  work  upon  Marine 
Insurance  (3rd  edition,  vol.  ii.,  page  789),  after  discussing  the 
principles  relating  to  general  average,  says  :  "  From  these  principles 
it  follows  that,  where  a  ship  has  either  cut  away  her  masts  or 
rigging,  or  has  been  so  damaged  by  a  storm  that  it  is  necessary 
for  the  safety  both  of  ship  and  cargo  to  put  into  a  port  of  distress 
for  repairs,  all  the  expenses  inseparably  connected  with  the  act  of 
first  putting  into  and  afterwards  clearing  out  of  such  a  port  of 
distress  give  the  shipowner  a  daim  to  a  general  average  contri- 
bution^ and  this  upon  the  plain  ground  that  these  expenses  are  a 
necessary  consequence  of  an  extraordinary  measure  taken  for  the 
general  preservation." ' 
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''  And  the  judgment  concludes  in  the  following  terms  : 

"  *  The  result  of  this  review  of  the  authorities  is  to  confirm  the 
opinion  which,  apart  from  authority,  we  entertain  and  have  already 
expressed  upon  the  questions  submitted  to  us. 

"  *  The  practice,  then,  of  the  average  adjusters,  as  stated  in  the 
special  case,  appears  to  us  neither  to  be  founded  upon  true 
principles,  nor  to  be  in  accordance  with  the  views  of  the  text- 
writers  ;  and,  so  far  as  there  is  case-authority  upon  the  matter,  it 
appears  to  us  to  be  opposed  to  legal  decisions.  It  is  a 
practice,  too,  which  has  not  been,  as  the  practice  in  Stewart 
V.  The  West  India  and  Pacific  Steam  Ship  Company  (L.  R. 
8  Q.  R  88),  was,  made  part  of  the  contract  between  the 
parties,  and  therefore  constitutes  no  impediment  to  our  giving 
effect  to  the  objections  to  its  validity,  and  in  deciding,  as  we 
do,  that  the  judgment  of  the  majority  of  the  court  below 
was  right  and  should  be  affirmed,  it  is  satisfactory  to  us  td  know 
that  the  law  as  laid  down  in  the  judgment  of  the  court  below  and 
of  this  court,  is  placed  upon  a  footing  which  more  nearly  assimilates 
it,  in  matters  in  which  assimilation  is  desirable,  to  the  law 
obtaining  in  other  mercantile  and  maritime  communities.' 

"  I  should  be  only  too  happy,  if  I  could  add  that  the  antagonists 
of  the  York  and  Antwerp  Rules,  taking  into  their  consideration  the 
arguments  in  the  above  quoted  judgments,  would  now  cheerfully 
and  cordially  join  us  in  adopting  them  altogether,  for,  as  Mr. 
Lowndes  in  his  address  at  the  last  meeting  of  the  Average  Adjusters' 
Association  very  truly  stated  : 

** '  It  is  a  somewhat  remarkable  circumstance  that  of  all  the 
changes  proposed  by  the  York  Rules — I  call  them  for  the  moment 
by  their  old  name,  because  I  am  now  referring  to  the  state  of 
tilings  when  they  were  drawn  up — ^all  except  two  have  been  since 
adopted  into  the  law  and  practice  of  this  country.  At  the  time 
when  those  rules  were  drawn  up  it  was  an  innovation  on  our 
practice  to  propose  that  damage  to  cargo  by  opening  the  hatches 
to  make  a  jettison,  or  by  derangement  of  stowage  consequent  on 
a  jettison,  or  by  pouring  down  water  to  extinguish  a  fire,  should 
be  treated  as  general  average ;  or  that  damage,  either  to  ship  or 
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cargo,  by  a  voluntary  stranding  should  be  treated  as  general 
average  under  any  circumstances  ;  or  that  damage  done  to  cargo 
by  discharging  at  a  port  of  refuge  should  be  treated  as  general 
average  under  any  circumstances;  or  that  the  deductions  from 
the  contributory  value  of  freight  should  be  confined  to  those 
expenses  which  were  incurred  subsequently  to  the  general 
average  act  All  these  innovations  have  now  been  adopted,  some 
under  the  compulsion  of  legal  decisions,  others  without  that 
compulsion,  into  our  practice;  and  in  all.  these  respects  our 
practice  at  this  day  conforms  to  the  very  words  of  the  York- 
Antwerp  Rules.  So  much  of  our  labours  at  York  and  at  Antwerp 
has  borne  fruit  This  is  a  fact  which  every  adjuster  knows  or 
ought  to  know.  The  only  portion  of  our  work  which  at  this 
moment  remains  unaccomplished  is  the  carrying  out  of  Rule  7, 
which  is  identical  in  substance  with  the  resolution  we  are  now 
considering,  and  Rule  8,  which  declares  that  the  wages  and 
maintenance  of  the  crew  during  a  vessel's  detention  in  a  port  of 
refuge  ought  to  be  replaced  as  general  average.' 

"  As  to  the  wages  and  maintenance  of  the  crew  during  a  vessel's 
detention  in  a  port  of  refuge,  I  can  only  repeat  what  I  have  on 
previous  occasions  given  as  the  result  of  my  practical  experience, 
that,  if  such  expenditure  is  not  bond  fide  allowed,  means  are  found 
to  recover  them  under  the  denomination  of  labourage,  and  if  we 
believe  some  of  our  friends  who  have  been  professionally  engaged 
at  the  Cape  of  Good  Hope  and  at  other  ports  frequently  entered 
by  vessels  in  distress,  the  charges  for  labourage  are  often  very 
much  in  excess  of  what  crew's  wages  and  provisions  during  such 
stay  could  possibly  amount  to. 

**  So  far  as  I  have  been  able  to  ascertain,  the  case  stands  thus : 
whereas  the  Liverpool  and  Glasgow  adjustments  are  generally 
drawn  up  in  conformity  with  the  Atwood  v.  Sellar  case,  1,^., 
carrying  the  principle  involved  in  that  case  to  its  apparently 
legitimate  extension  in  conformity  with  the  York-Antwerp  Rules, 
the  London  adjusters  continue  still  to  adhere  to  the  old  practice 
in  all  cases  except  those  which  are  absolutely  on  all  fours  with 
Ativood  V,   Sellar,     That  such  a  difference  of  practice  cannot 
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continue  stands  to  reason,  especially  if  it  is  considered  that  the 
York  and  Antwerp  Rules  are  inserted  in  almost  all  policies  on 
ships  and  cargoes,  so  that  practically  the  work  of  their  general 
adoption  is  steadily,  although  slowly,  going  forward.  Further 
litigation  will  undoubtedly  be  resorted  to,  and  it  is  not  improbable 
that  at  our  next  meeting  we  may  hear  that  our  jurisprudence  has 
made  a  fresh  advance  towards  that  uniformity  which  has  so  long 
been  our  goal 

"  There  is  only  one  subject — and  our  much  respected  friend, 
Mr.  Lawrence  R.  Baily,  having  mentioned  it  in  his  opening 
address  as  Chairman  of  the  Average  Adjusters'  Association,  my 
alluding  to  it  wiD  scarcely  require  an  apology — to  which  I  wish 
to  call  the  attention  of  the  Conference. 

"  It  is  well  known,  and  not  only  laid  *down  by  the  most  eminent 
judges  and  text-writers,  but  everywhere  conceded,  that  the  adjust- 
ment of  any  general  average  occurring  in  the  course  of  a  maritime 
adventure  is  to  be  drawn  up  at  the  port  of  destination  and  in 
conformity  with  the  there  prevailing  laws,  customs  or  practices, 
whatever  they  are.    On  this  point  Mr.  Baily  stated : 

"  *  In  most  cases  this  would  create  no  inconvenience,  but  when, 
as  in  Mediterranean  steamers,  which  have  on  board  goods  for  and 
from  different  countries,  say  England,  Greece,  Turkey,  destined 
for  other  countries,  say  Greece,  Turkey,  Spain  &c,  the  laws  and 
customs  in  each  of  which  differ  from  those  in  every  other,  such  a 
doctrine  would  produce  chaos.  There  is  no  one  port  of  destina- 
tion as  regards  all  the  cargo  in  such  a  case.  Would  it  not  be 
reasonable,  and  create  less  confusion,  if  the  law  of  the  flag  of  the 
ship  were  adopted  in  such  a  case  ?  General  average  under  such 
a  system  would  be  intelligible,  and  all  could  protect  themselves  by 
insurance  against  such  a  general  average.' 

**  I  think  that  the  suggestion  here  made  is  worthy  of  the  very 
best  consideration  at  the  hands  of  all  who  have  an  interest  in  the 
question;  but  with  how  much  more  satisfaction  would  the 
alteration  be  received,  if  the  York  and  Antwerp  Rules  had  in 
the  meantime  secured  the  adhesion  of  all  the  leading  maritime 
nations  1" 
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In  thanking  Dr.  K  E.  Wkndt  for  his  report,  the  learned  Presi- 
dent remarked  that  only  one  step  now  remained  to  be  taken: 
the  bringing  of  the  crew's  wages  into  general  average. 

Affreightment, 

Mr.  Charles  Stubbs,  of  London,  read  the  report  of  the 
Committee  upon  Affreightment,  which  was  as  follows  : 

"  In  pursuance  of  the  resolution  passed  by  the  general 
Conference  of  the  Association  on  the  14th  of  August  of  last  year 
at  the  Guildhall,  London,  the  Executive  Council  appointed  the 
following  gentlemen :  Dr.  E.  E.  Wendt  {Chairman)^  Mr.  John 
Glover,  Mr.  Richard  Lowndes,  Mr.  Ols  M5ller,  Mr.  Philip 
H.  Rathbone  and  Mr.  Charles  Stubbs  (Hon.  Sec,),  your 
Committee  to  consider  the  subject  of  an  International  Law  of 
Affreightment,  as  originally  suggested  by  Mr.  T.  C.  Engels  and 
Mr.  E,  van  Peborgh,  of  Antwerp,  in  1864  and  embodied  in  the 
Sheffield  rules  of  1865,  and  to  report  the  result  of  their  delibera- 
tions to  the  Conference  at  Berne. 

"Your  Committee,  having  fully  discussed  the  subject,  and 
being  unanimous  in  their  opinion,  report  as  follows  : 

"That  the  Sheffield  Rules,*  on  which  the  Chairman  of  your 
Committee  founded  his  report  to  the  Conference  last  year,  were 
based  on  the  principle  of  English  common  law  of  no  apportion- 
ment of  freight /n?  ratd  itineris  peracti  (or  distance  freight). 

"  That  the  reasons  in  favour  of  this  principle  are  constantly 
gaining  in  force,  while  the  practice  of  effecting  insurances  on 
freight  has  become  so  general  that  the  adoption  of  the  principle 
embodied  in  the  Sheffield  rules  would  involve  merely  a  revision 
of  the  terms  of  freight  insurance,  which  would  not  be  in  any  way 
difficult  of*adjustment 

"That  the  adoption  of  this  principle  by  all  those  maritime 
nations  whose  laws  still  allow /r^?  ratd  freight  is  a  preliminaiy  step 
which  must  of  necessity  be  taken,  before  an  International  Law  of 
Affreightment,  based  upon  the  Sheffield  Rules,  has  any  chance  of 
being  accepted. 

•  See  Report  of  the  London  Conference,  pp.  134-6. 
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"That,  under  these  circumstances,  your  Committee  suggest 
that  it  is  desirable  that  the  Local  Committees  of  the  Association, 
the  Chambers  of  Commerce  and  any  of  our  members  who  feel  an 
interest  in  the  subject  should  discuss  the  question  and  obtain 
further  adhesions  to  the  principle  referred  to  and  should  communi- 
cate before  the  end  of  the  year  to  your  Committee  the  result  of  their 
discussions  and  efforts,  in  order  to  enable  your  Committee  to  make 
a  further  and  more  satisfactory  report  to  the  next  Conference.** 

Letters  upon  the  subject  of  the  abolition  oipro  raid  freight  from 
M.  E.  VAN  Peborgh,  of  Antwerp,  and  Mr.  Richard  Lowndes,  of 
Liverpool,  were  also  read. 

Dr.  Herman  Halkier,  of  Copenhagen,  referring  to  No.  7  of 
the  Sheffield  rules,  objected  to  recourse  being  given  to  a  captain  of 
a  ship  against  a  consignee  of  goods  who  refused  to  accept  delivery. 
The  consignee  was  in  no  way  a  party  to  the  contract  of  shipment. 
It  was  right  that  the  captain  should  be  able  to  resort  to  the 
charterer  or  the  shipper,  but  not  to  a  person  who  merely  stood  in 
the  position  of  having  an  option  to  accept  or  decline  delivery. 

To  this  Mr.  R.  Benedict,  of  New  York,  answered  that  the 
consignee  equally  with  the  consignor  might  be  the  owner  of  the 
goods  or  the  agent  of  the  owner.  This  being  the  case,  it  might 
frequently  be  inequitable  that  the  consignee  should  not  be 
responsible  to  the  captain  for  non-acceptance. 

Dr.  F.  SiEVEKiNG,  of  Hamburg,  said  that  there  were  now  two 
questions  before  the  meeting :  i,  the  abolition  of /fi9  ro/i  freight ; 
2,  the  captain's  right  of  recourse  in  case  of  the  consignee  refusing 
to  accept  delivery.  It  was  not  the  captain's  fault  if  the  goods  were 
damaged  by  the  sea,  or  if  the  consignee  would  not  accept  them ; 
and  it  was  but  fair  that  he  should  be  able  to  hold  some  one 
liable  upon  such  non-acceptance.  As  his  contract  was  with  the 
consignor,  the  latter  appeared  to  be  the  person  to  whom  he  should 
be  entitled  to  look  for  redress.  What  precise  remedy  was  to  be 
given  to  him  was  another  thing :  the  words  always  employed  in 
the  contract  were :  "  on  right  and  true  delivery  of  the  goods."    A 
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very  important  objection  to  pro  ratA  freight  was  the  difficulty  of 
apportionment  Delivery  at  the  Cape  of  Good  Hope  of  goods 
shipped  from  London  for  Australia,  or  vice  versd,  could  not  be 
considered  a  half  performance  of  the  contract  to  carry.  By  such 
delivery  the  consignor  might  be  placed  in  a  worse  position  than  if 
he  had  never  shipped  his  goods.  It  must  not  be  forgotten  that  it 
was  always  in  the  captain's  power  to  earn  the  whole  of  the  freight 
by  forwarding  the  goods  by  another  vessel.  If  pro  rai&  freight 
were  abolished,  many  doubts  and  difficulties  would  be  removed, 
and  an  uniformity  which  was  much  to  be  desired  would  be 
established  between  the  laws  of  Great  Britain  and  the  other 
commercial  countries.  The  law  of  his  own  country,  Germany,  in 
no  way  recognized  the  principle  oipro  rat&  freight 

Dr.  E.  E.  Wendt,  of  London,  added  that  pro  raid  freight  was 
unknown  to  the  laws  of  Oldron. 

M.  THfeODORE  C.  Engels,  of  Antwerp,  Chairman  of  the  Belgian 
Lloyd,  pointed  out  that  it  was  always  open  to  the  captain  to 
stipulate  for  pro  raid  freight,  where  he  thought  it  necessary  for  the 
protection  of  his  interests  to  do  so ;  for  instance,  in  the  case  of 
perishable  goods.  So  long  as  captains  of  ships  knew  that  they 
would  always  earn  their  distance  freight,  so  long  would  they  be 
indifferent  as  to  what  became  of  their  cargoes.     He  moved  : 

"  Th2it  pro  raid  freight  should  be  abolished." 

This  was  seconded  by  Dr.  E.  E.  Wendt. 

Dr.  C.  C.  DuTiLH,  of  Rotterdam,  in  speaking  to  the  motion, 
declined  to  accept  all  the  principles  laid  down  in  the  Sheffield 
Rules.  The  provision  contained  in  Rule  5,  that  "no  freight  is 
due  upon  goods  sold  or  destroyed,  in  consequence  of  perils  of  the 
sea,  in  any  port  or  place  other  than  the  port  of  destination," 
would  tempt  the  captain  of  a  merchantman  to  carry  his  cargo, 
however  much  damaged,  at  all  hazards  on  to  the  end  of  the  voyage 
for  the  single  purpose  of  earning  his  freight 
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Mr.  F.  R.  CouDERT,  of  New  York,  moved  as  an  amendment : 

**  That  freight  pro  raid  iiineris  feracH  should  be  abolished." 

Mr.  CouDERT  thought  that,  unless  the  words  "  itineris  peracH'* 
were  expressed,  then,  under  the  resolution,  freight  would  not  be 
payable  upon,  say,  400  out  of  500  barrels  of  oil,  which  was 
obviously  not  what  was  intended 

After  some  further  remarks  from  Mr.  C.  Stubbs,  of  London — 

The  amendment  was  adopted  by  the  mover  and  the  seconder 
of  the  resolution  and,  upon  being  put  to  the  meeting,  was  carried 
by  15  votes  to  3. 

It  was  also  agreed  that  the  existing  Committee  upon  Affreight- 
ment should  be  continued  for  another  year. 

The  Conference  rose  for  the  day  at  4.30  p.m. 

Friday,  27  August,  1880. 

On  Friday,  the  27th  of  August,  1880,  the  last  day  of  the 
Conference — 

The  chair  was  taken  at  10  a,nL  by  Dr.  F.  Sieveking,  the 
President  of  the  Conference. 

The  minutes  of  the  preceding  day  were  read  by  Mr.  Oliver 
Smith,  Honorary  International  Secretary,  and  signed  as  correct 

Limited  Partnership. 

A  paper  intituled  "The  Law  of  Commandited  and  Limited 
Partnership  "  was  read  by  Mr.  H.  D.  Jencken,  of  London : 

"  The  commandite^  both  the  ordinary,  as  it  is  termed,  and  the 
commandite  in  shares,  are  at  the  present  day  so  much  in  use  in 
the  European  countries  and  in  the  United  States  of  America  that 
its  tardy  introduction  into  the  United  Kingdom  cannot  but  be  a 
matter  of  surprise.     In  all  smaller  trading  adventures  or  under- 
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takings  no  more  useful  form  of  creating  a  limited  partnership  can 
be  conceived.  The  capitalist,  whether  he  be  an  outgoing  member 
of  an  established  firm  or  an  incoming  partner,  who  is  willing  to 
risk  his  capital  in  an  undertaking,  need  entertain  no  fear  in 
connecting  himself  with  a  trading  or  manufacturing  firm,  provided 
the  extent  of  the  risk  incurred  is  ascertainable.  Branch  establish- 
ments m  commandite  are  being  established  by  capitalists  in  all 
parts  of  the  world.  The  question  as  to  how  far  the  law  of  the 
place  where  the  limited  partnership  is  created,  where  a  commandite 
is  constituted,  protects  the  parties  concerned  inevitably  thrusts 
itself  upon  the  attention  of  the  public.  Where  the  law  of  limited 
partnership  is  recognized,  the  partner  is  shielded  \  bi|t  is  he  so  in 
other  countries,  as  against  the  claims  of  creditors  in  respect  of 
debts  contracted  in  foreign  states  ?  A  common  custom  has  sprung 
up  amongst  capitalists  of  creating  firms  abroad  supported  by 
capital  fiimished  by  the  limited  partners.  The  question  of  the 
ultimate  liability  of  the  commanditaires  hence  becomes  one  of  no 
ordinary  importance.  To  answer  this  point  satisfactorily  it  will 
be  necessary  both  to  inquire  into  the  provisions  contained  in  the 
conventions  that  exist  between  different  countries  in  regard  to 
companies  and  other  associations  and,  further,  to  consider  the 
principles  of  international  law  that  have  become  recognized  by 
courts  of  law. 

''  The  conventions  existing  between  Great  Britain  and  foreign 
states  only  date  back  to  the  year  1862.  On  the  30th  of  April  in 
that  year  a  convention  was  signed  between  France  and  Great 
Britain.  The  wording  of  the  ist  article  of  this  treaty  is  very- 
comprehensive  and  includes  :  '  All  companies  and  other  associa- 
tions, commercial,  industrial  or  financial,  constituted  and  authorized 
in  conformity  with  the  laws  in  force  in  either  of  the  two  countries ' 
and  provides  that  *  the  power  of  exercising  all  their  rights  and 
appearing  before  tribunals  be  reciprocally  permitted,  the  sole 
limitation  being  that  these  privileges  shall  be  subject  to  the  condi- 
tion of  conforming  to  the  laws  of  such  dominions  and  possessions.' 
In  the  convention  entered  into  with  the  King  of  the  Belgians, 
signed  on   the  13th  of  November,  1862,  these   provisions  are 
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repeated ;  so  also  in  the  convention  made  with  Italy  on  the  26th  of 
November,  1867  ;  and  likewise  in  that  with  the  German  Govern- 
ment, dated  the  27th  of  March,  1874.  Except  with  these  states 
it  does  not  appear  that  England  has  any  agreement  regulating  the 
rights  of  English  companies  or  associations  in  foreign  countries. 

''  In  our  limited  companies  the  rule  has  been  laid  down  ever 
since  the  case  of  the  General  Steam  Navigation  Co,  v,  Guilian 
(11  M.  &  W.  877)  that  the  personal  liability  of  members  is 
ruled  by  the  law  of  the  place  where  the  company  or  corporation 
has  been  created ;  and  even  with  those  countries  with  which  no 
convention  exists  this  principle  is  uniformly  adopted.  But  in  the 
case  of  unincorporated  associations  the  question  of  the  liability  of 
a  commanditaire  for  the  debts  contracted  by  the  commanditi,  or 
gtrant^  in  a  foreign  country  it  appears  that  the  law  is  far  from 
being  settled.  Story,  in  his  Conflict  of  Laws,  §  320,  expresses  a 
doubt  as  to  whether  the  limited  partner  would  be  exempt  from 
liability,  though  he  admits  that  the  point  has  never  been  raised. 
A  question  analogous  to  the  one  we  are  now  considering,  and  one 
which  has  been  frequently  discussed,  is  that  of  the  right  of  a  ship- 
master who  has  put  into  a  foreign  port  in  consequence  of  a  stress 
of  weather  and  finds  himself  compelled  to  sell  ship  and  cargo. 

"In  the  case  oi Lloyd v,  Guibert  {L.  R.  i  Q.  B.  115,  affirming 
the  decision  in  the  Queen's  Bench,  reported  in  33  L.  J.  Q.  B.  241), 
Mr.  Justice  Willes  upheld  the  view  that  the  capacity  to  contract 
and  the  limit  of  the  liability  of  the  partner  were  governed  by  the 
law  of  the  place  where  the  authority  originated :  in  the  instance 
cited,  the  law  of  the  country  to  which  the  ship  belonged.  Mr. 
Westlake,  in  his  treatise  on  Private  International  Law,  takes  the 
argument  a  step  further.  He  says.  No.  222  :  *The  authority  to 
contract  a  liability  by  the  general  partner  cannot  be  set  up  without 
at  the  same  time  importing  the  limit  to  which  the  liability  is 
restricted.'  And,  beyond  doubt,  this  view  is  correct  Even  with- 
out a  convention  between  the  country  whose  laws  recognize  a 
commandite  and  a  country  where  the  commandite  is  not  legally 
known,  the  limited  partner,  the  commanditaire^  would,  it  is  con- 
ceived, be  held  exempt  from  personal  liability. 
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''  Passing  from  the  consideration  of  the  effects  of  the  law  of 
commandite  in  determining  the  liability  of  its  members,  we  will 
now  proceed  to  trace  in  outline  the  law  of  limited  partnership  as 
now  in  force  in  France,  Germany  and  other  countries. 

"The  Code  de  Commercej  in  Articles  23-28,  all  but  textually 
copies  the  sections  referring  to  commandites  contained  in  the 
Ordonnance  of  Louis  XIV.  (1673).  The  law,  as  it  stood  in 
the  commencement  of  this  century,  and  as  it  was  embodied  in  the 
Code  de  Commerce^  remained  unaltered  until  the  year  1856,  when 
a  law  was  passed  making  it  compulsory  to  appoint  a  committee 
of  inspection  in  all  cases  where  a  sociiti  en  commandite  en  actions 
had  been  formed.  By  the  more  recent  law  of  the.  24th  and  29th 
July,  1867,  the  French  legislature  repealed  the  law  of  1856  and 
further  regulated  the  mode  of  registration  of  a  societi  en  com- 
mandite en  actions.  In  ordinary  commcmdites  the  rules  to  be 
observed  are  very  intelligible.  The  commandite  has  to  be 
registered ;  the  deed  of  partnership  must  be  filed  at  the  bureau 
d*enregistrementj  it  being  necessary  to  state  in  this  document 
the  amount  brought  in  by  the  commanditaire  and  the  share  of 
profits  to  be  received  by  him.  The  commandite  has  to  be 
carried  on  in  the  name  of  the  girant,  who  is  personally  liable  for 
all  the  debts  contracted.  The  limited  partner  must  in  no  wise 
interfere  with  the  management  of  the  business,  but  is  allowed, 
for  the  purpose  of  audit  only,  inspection  of  the  books.  In  the  case 
oi  commandites  en  actions ^  greatly  in  use  in  France  in  larger  under- 
takings of  insufficient  magnitude  to  justify  the  formation  of  a 
sociiti  anonymCf  the  law  of  1877  becomes  very  usefuL  A  sodeti 
de  commandite  en  actions  is  forbidden  to  be  registered  until  the 
whole  of  the  capital  in  shares  has  been  subscribed,  and  one-fourth 
of  their  nominal  value  paid  up.  A  committee  of  inspection, 
composed  of  at  least  three  shareholders,  must  be  appointed.  In 
all  cases  where  payment  on  shares  is  made  in  value  other  than 
cash  the  apport,  as  it  is  termed,  has  to  be  appraised  and  has  sub- 
sequently to  be  approved  of  in  general  meeting.  The  business  is 
carried  on  in  the  name  of  the  gtrantSy  who  are  personally  liable 
for  all  the  debts  of  the  commandite. 
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"  In  all  the  countries  in  which  the  Code  dc  Commerce  has  been 
adopted  the  commandite  has  become  a  recognized  institution. 
The  Germans  have  likewise  introduced  the  limited  partnership 
into  their  General  Commercial  Code.  Articles  250-265  of  that 
code  substantially  follow  the  rules  of  the  French  law,  provision 
being  made  for  contribution  by  the  commanditaire  who  brings  in 
property  in  lieu  of  money.  Following  the  rule  of  the  Code  de 
Commerce^  the  minimum  nominal  value  of  a  share  in  the  case  of  a 
commandite  in  shares  is  limited.  Pressure  having  been  put  upon 
the  legislature  to  relieve  the  commercial  community  from  the 
burdensome  requirement  of  obtaining  the  authorization  of  the 
state,  the  law  of  nth  June,  1870,  was  passed,  which  enactment 
permits  the  formation  and  registration  of  commandites  in  shares 
without  state  sanction,  the  only  restriction,  it  appears,  being  in 
regard  to  banks  and  insurance  companies,  which  are  not  deemed 
undertakings  which  ought  to  be  carried  on  as  limited  partnerships. 

"The  law  of  commandite  in  the  United  States  of  America, 
where,  more  especially  in  the  states  of  New  York,  Pennsylvania 
and  Massachusetts,  these  partnerships  are  greatly  in  use,  resembles 
that  in  force  in  France,  with  this  distinction,  that  the  '  special ' 
partners,  who  contribute  the  capital,  either  by  simply  subscribing 
shares,  or,  as  is  often  the  case  in  an  ordinary  commandite,  by 
the  sale  of  a  business,  must  pay  upon  the  share  or  shares 
subscribed  by  them  in  cash.  The  limited  partner  may  stipulate 
for  pa)rment  of  interest,  that  is,  a  fixed  annual  rate  of  profit, 
provided  this  condition  works  no  prejudice  to  creditors. 

"  As  might  be  expected,  in  several  of  our  colonies  the  com- 
mandite is  recognized.  The  law  at  the  Cape  of  Good  Hope 
provides  for  the  constituting  and  registering  of  limited  partner- 
ships. A  similar  law  prevails  in  the  Canadian  states,  the 
Canadian  Act  of  1859  having  been  firamed  upon  the  model  of  the 
French  Code.  Several  of  our  other  settlements  have  followed 
the  example  of  these  colonies ;  and  the  Privy  Council  being  the 
final  court  of  appeal,  cases  on  these  Hmited  partnerships  are 
certain  to  come  before  that  high  tribunal.- 
•    "  As  we  turn  from  those  countries  to  England,  we  are  struck  by 
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tht  endless  questions  which  have  arisen  out  of  the  view  taken 
by  our  judges  regarding  the  liability  of  those  who  venture  to 
share  in  profits  in  preference  to  charging  usurious  rate$  of  interest 
Fortunately  the  rule  often  laid  down  by  Chief  Justice  De  Grey 
in  the  year  1775,  namely,  '  that  every  man  who  has  a  share  in  the 
profits  of  a  trade  ought  to  bear  his  share  of  the  loss/  has  been 
rudely  shaken  by  the  decision  of  the  House  of  Lords  in  the 
leading  case  of  Cox  v.  Hickmctn  (8  H.  L.  C.  268).  In  that  case 
their  lordships  held  that  persons  who  share  in  the  profits  of  a 
business  do  not  necessarily  thereby  incur  the  liability  of  partners, 
'  unless  that  business  is  carried  on  by  themselves,  or  by  others  as 
their  real  or  ostensible  agents.'  To  amend  the  law  and  relieve 
lenders  from  the  inordinate  risk  of  a  general  partnership  by  the 
mere  fact  of  sharing  profits,  the  28  &  29  Vict,  c.  86,  was  passed 
in  the  year  1865,  which  Act  provided  that  an  advance  or  loan  of 
money  to  a  person  engaged  in  any  trade  or  other  undertaking, 
under  a  contract  in  writing  and  stipulating  that  the  lender  was  to 
receive  a  rate  of  interest  varying  with  the  profits,  or  the  receiving 
of  a  share  of  the  profits,  should  not  in  itself  constitute  a  lender  a 
partner.  It  will  be  observed  how  closely  our  law  then  approached 
to  that  in  force  on  the  Continent,  with  this  distinguishing  feature, 
that  the  lender  who  takes  the  position  of  a  partner  is  not  only 
exempt,  unless  the  agreement  is  held  to  be  colourable  and  re- 
sorted to  to  cloak  a  partnership,  from  all  liability  towards  third 
parties,  but,  as  against  the  borrower,  retains  his  rights  as  a  creditor, 
that  is,  he  shares  in  the  profits  and  escapes  from  the  losses,  reaping 
the  full  benefit  of  the  pars  leonis  which  the  civil  law  has  always 
denounced  in  terms  of  the  severest  censure. 

"  The  working  of  this  Act,  in  spite  of  the  favourable  predictions 
that  ushered  it  into  the  commercial  world,  has  proved  most  un- 
satisfactory. In  the  case  of  PooUy  v.  Driver  (L.  R.  5  Ch.  D. 
458)  a  carefully  drawn  agreement  was  entered  into,  under  which 
the  capitalists  were  entitled  to  share  profits  in  given  proportions. 
The  court  held  that  the  advances  were  not  band  fide  loans,  but 
were  contributions  of  c?ipital  under  the  pretence  of  loans.  The 
effect  of  this  decision  and  the  determination  of  the  English  courts 
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to  discountenance  the  taking  of  inordinate  profits  have  rendered 
the  Act  a  dead  letter,  Mr.  Justice  Lindley,  in  his  work  on  Partner- 
ship, denouncing  this  ill-conceived  and  ill-drawn  statute  as  a 
complete  failure,  rarely  resorted  to  by  even  the  most  greedy 
money-lenders.  The  proposed  Partnership  Bill,  to  which  the 
Board  of  Trade  has  drawn  attention,  though  it  failed  to  pass 
through  the  House  last  session,  will  no  doubt  be  again  submitted 
to  Parliament,  modified,  it  is  to  be  hoped,  next  session,  with  every 
prospect  of  passing  the  legislature.  The  proposed  enactment,  in 
Its  main  features,  will  doubtless  retain  its  original  form,  that  is,  it 
will,  in  its  principal  features,  resemble  the  French  law.  With  the 
exception  of  the  omission  of  the  greatly  favoured  form  of  com- 
mandite  known  as  that  of  commandite  en  actions^  the  introduction 
of  this  law  will  no  doubt  be  regarded  as  an  improvement  upon 
the  present  system,  which  offers  no  means  of  creating  a  partnership 
in  which  the  liability  is  limited,  save  by  resorting  to  the  expensive 
and  burdensome  creation  of  a  limited  company. 

"  In  view  of  the  wide-spread  use  of  the  commandite  and  of  its 
proposed  introduction,  it  is  true,  tardily,  into  England,  we  repeat 
the  questions,  to  what  extent  limited  partnerships  are  recognized  by 
international  law,  and  whether  the  conventions  between  different 
states,  made  to  protect  shareholders,  include  this  form  of 
association  ? 

"As  regards  the  treaties  between  Great  Britain,  France,  Germany, 
Italy  and  Belgium,  the  words  used  are,  it  is  thought,  comprehensive 
enough  to  include  every  description  of  association.  The  conven- 
tions include  every  kind  of  association,  but  omit  to  mention  in 
terms  the  commandite.  Possibly  a  commandite  in  shares  may 
safely  be  described  as  an  association ;  but  an  ordinary  commandite 
composed  of  half  a  dozen  members,  can  this  likewise  be  classed 
under  this  heading ;  or  will  it  become  necessary  to  assign  to  it  the 
character  of  a  partnership  ?  The  real  question  being,  whether  the 
words  '  other  associations,'  include  this  form  of  the  commandite, 

"The  learned  editor  of  the  7th  edition  of  Story  on  the  Con- 
flict of  Laws,  §  320,  does  not  appear  to  hesitate  in  maintaining 
that  the  law  governing  an  association  is  the  law  of  the  place  where 
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the  contract  is  solemnized.  Assuming  this  view  to  be  correct,  by 
the  comity  of  nations,  even  in  the  absence  of  a  convention,  the  rule 
would  prevail  that  the  liability  of  the  limited  partner  has  to  be 
determined  in  all  cases  by  the  law  of  the  country  where  the 
association  has  been  created.  Mr.  Westlake,  in  his  treatise  on 
Private  International  Law,  takes  up  the  position  that  a  limited 
partner,  a  commanditaire^  cannot  be  considered  to  have  authorized 
the  general  partner  to  pledge  his  credit,  and  that  hence  a  creditor's 
claim  zs  against  him  cannot  be  supported.  A  limited  partner, 
to  avail  himself  of  his  right  of  protection  against  personal  liability, 
must,  however,  not  hold  himself  out  to  be  a  partner,  nor  contract 
the  debt  himself.  Mr.  Wharton,  in  his  treatise  on  the  Conflict 
of  Laws,  §  468,  refers  to  the  case  of  Barrows  v.  Downs  (pamphlet 
report),  in  which  a  limited  partner  under  the  law  of  Cuba  came 
to  New  York  and  increased  the  liabilities  of  the  partnership 
there.  The  court  held  that  the  limited  partnership  law  of  Cuba 
did  not  protect  as  against  New  York  creditors  for  debts  contracted 
in  that  state. 

**  The  question,  strange  enough  to  say,  of  the  extent  of  the 
liability  of  a  limited  partner  in  foreign  countries  has  not  been 
definitely  determined,  the  only  decision  referred  to  by  text-writers 
being  that  of  the  Supreme  Court  at  Liibeck,  of  31st  March,  1846, 
when  the  court  held  that  the  law  of  the  place  where  the  alleged 
articles  of  partnership  were  executed  determined  the  liability. 

"  We  have,  we  believe,  said  enough  to  raise  the  question  of  the 
liability  of  a  commanditaire^  or  a  limited  partner,  in  a  foreign 
country  in  which  the  firm  has  contracted  debts.  The  case  of 
the  arrest  of  a  shareholder  in  the  Cavour  Canal  Company,  at  Milan, 
on  the  ground  of  his  being  an  associe  to  the  extent  of  his  shares, 
led  to  the  convention  of  the  26th  November,  1867,  between  Italy 
and  the  United  Kingdom.  As  regards  Italy,  the  question  of  the 
liability  of  shareholders  is  set  at  rest ;  but  it  by  no  means  follows 
that  a  commanditaire  is  clear  of  risk,  and  that  he  would  be 
regarded  as  a  shareholder. 

"  The  vast  extent,  I  repeat,  to  which  limited  partnerships  are  in 
use,  the  numerous  questions  that  arise  in  the  dealings  of  these 


(     135    ) 

commanditesy  the  capital  represented,  lend  to  the  question  of 
defining  the  legal  position  of  all  concerned  a  character  of  im- 
portance of  sufficient  gravity  to  attract  the  attention  both  of  the 
jurist  and  of  the  legislator ;  and  I  venture  to  express  a  hope  that, 
before  many  years  have  passed,  the  international  law  relating  to 
these  partnerships  will  be  settled  on  a  uniform  basis." 

It  was  proposed  by  Sir  Travers  Twiss,  of  London,  seconded 
by  Mr.  T.  C.  Engels,  of  Antwerp,  and  resolved,  that  the  Executive 
Council  should  be  requested  to  appoint  a  committee  to  consider  the 
subject  to  which  Mr.  Jencken's  paper  related,  and  to  report  to 
the  next  Conference  of  the  Association ;  such  committee  to  have 
power  to  add  to  their  number. 

Domicile, 

Dr.  T.  H.  Tristram,*  Judge  of  the  Consistory  Court  of  London, 
read  the  following  paper  on  *'  Domicile  as  regulating  Testamentary 
and  Matrimonial  Rights  " : 

"  The  object  of  this  paper  is  to  direct  the  attention  of  the 
Conference  to  the  law  of  domicile,  in  so  far  as  it  regulates 
testamentary  and  matrimonial  rights,  and  to  submit  for  the  con- 
sideration of  the  Conference  certain  alterations  which  might  be 
made  in  that  law  to  the  general  advantage  of  nations. 

"  The  lex  domicilii  regulates  testamentary  rights  in  the  following 
particulars : — 

''  It  determines  whether  the  deceased  is  entitled  to  dispose  by 
will  of  the  whole  or  of  only  a  part  of  his  moveable  property,  in 
whatever  country  such  property  is  situate,  and,  if  of  a  part  only 
of  such  property,  it  determines  what  proportionate  part  of  it  may 
pass  under  his  will. 

**  It  also  determines  the  form  in  which  the  will  shall  be  made 
and  the  solemnities,  if  any,  required  to  accompany  its  execution. 

"  The  decisions  of  the  courts  of  the  country  in  which  the  deceased 
was  at  the  time  of  his  death  domiciled  are  conclusive  on  all 

*  Now  one  of  Her  Majesty's  Counsel. 
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questions  that  may  have  been  raised  in  such  courts  relating  to 
the  validity  of  any  will  or  other  testamentary  instrument  he  may 
be  alleged  to  have  made  disposing  of  his  moveable  property,  or 
relative  to  the  operation  which  such  will  or  other  testamentary 
instrument,  if  valid,  shall  have  on  his  moveable  property. 

*'  Thus,  if  a  person  dies  domiciled  in  a  foreign  country,  leaving 
moveable  property  situate  in  other  countries^  which  he  has 
disposed  of  by  will,  and  there  has  been  a  decision  in  the  probate 
court  of  the  country  of  his  domicile,  relative  to  the  validity  of 
that  will,  such  decision  will  be  binding  in  all  the  probate  courts 
of  the  countries  in  which  he  has  left  such  moveable  property. 

"  Thus,  again,  if  a  question  is  raised  in  the  courts  of  any  country 
on  the  construction  of  a  will  of  a  foreigner  who  has  died  domiciled 
there,  or  as  to  what  proportion  of  his  moveable  property  is  subject 
to  his  testamentary  disposition,  the  decision  of  such  courts  will 
be  binding  on  the  courts  of  any  other  country  where  he  may  have 
left  moveable  property  covered  by  such  decision. 

*'  The  question  whether  a  person  shall  have  power  to  dispose 
of  the  whole  or  of  only  a  portion  of  his  moveable  property  by  will 
is  one  purely  for  municipal,  and  not  for  international,  considera- 
tion and  regulation. 

^  But  the  question  as  to  what  forms  and  solemnities  shall  be 
observed  in  the  making  of  wills  disposing  of  moveable  property, 
executed  out  of  the  country  of  the  domicile  of  the  deceased,  it 
is  submitted  to  this  Conference,  may  with  advantage  be  made 
the  subject  of  one  rule  of  universal  obligation  amongst  nations. 

"  By  the  law  of  France  a  will  executed  in  another  country, 
whether  by  a  French  subject  or  by  a  foreigner  domiciled  in  France, 
is  valid,  provided  it  is  executed  either  according  to  the  French 
forms  or  according  to  the  forms  prescribed  by  the  law  of  the 
place  where  it  is  made,  effect  being  given  to  the  rule  ^Ux  loci  rq;U 
actum,^ 

"The  convenience  of  this  latter  rule  is  obvious.  A  person, 
whilst  travelling,  or  whilst  resident  for  a  temporary  purpose  in  a 
country  other  than  that  of  his  domicile,  may  be  desirous  of  making 
a  testamenUry  disposition  of  his  moveable  property,  or  of  altering 
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testamentary  dispositions  previously  made,  and  yet,  if  he  is  not 
permitted  to  give  legal  effect  to  his  wishes  by  an  instrument 
executed  in  accordance  with  the  forms  required  by  the  law  of  the 
place  where  he  at  the  time  happens  to  be,  how  easy,  aye,  how 
likely,  it  is  that  his  testamentary  intentions  may  be  defeated, 
through  either  ignorance  or  forgetfulness,  on  his  own  part  or  on 
the  part  of  a  local  lawyer  to  whom  he  may  have  resorted  for 
assistance,  of  the  precise  solemnities  required  for  the  making  of  a 
will  by  the  law  of  the  country  of  his  domicile. 

"  The  acute  mind  of  our  great  English  judge  and  international 
jurist,  the  late  Lord  Kingsdown,  detected  this  blot  in  the  law  of 
England,  and  he  therefore  introduced  and  was  instrumental  in 
the  passing  of  the  statute  24  &  25  Vict  c.  114,  which  makes 
the  rule  prescribed  by  the  French  law  *  binding  on  the  probate 
courts  of  Great  Britain  and  Ireland  in  the  case  of  wills  executed 
by  British  subjects,  wherever  domiciled.' 

"  But,  if  it  is  just  that  this  relaxation  of  the  old  rule  of  English 
law  should  be  made  in  the  interests  of  British  subjects,  why, 
it  may  be  asked,  should  it  not  be  made  in  the  interests  of 
foreigners  domiciled  in  England?  Why,  again,  should  not  the 
rule  of  the  French  law  be  recognized  in  the  courts  of  all  countries 
as  applicable  to  the  wills  of  all  persons,  wherever  they  may  have 
died  domiciled  ? 

"  The  grave  objection,  however,  to  the  lex  domicilii^  as  inter- 
preted and  enforced  by  the  courts  of  England  and  of  other 
countries,  does  not  relate  so  much  to  its  effect  on  the  rights  of 
foreigners  as  to  the  difficulty  of  ascertaining  with  certainty  the 
fact  of  what  was  the  last  legal  domicile  of  a  deceased  person  who 
has  died  resident  in  a  foreign  country.  Domicile  is  a  question  of 
fact,  the  determination  of  which  rests  in  the  breast^  generally,  of  a 
single  judge,  who,  in  coming  to  his  decision,  although  bound  to 
give  effect  to  certain  rules  or  presumptions  of  law,  is  yet  in 
the  main  influenced  by  the  construction  he  may  be  disposed  to 
put  on  the  acts  of  the  deceased,  or  on  his  sayings,  written  or 
oral. 

"To  establish  a  testamentary  domicile  in  a  foreign  country 
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there  must  be  the  concurrence  of  two  things,  namely,  the  fact  of 
residence  there  and  the  animus  manendu  The  fact  of  residence 
is  one  of  easy  solution ;  that  of  the  animus  manendi  is  frequently 
a  most  difficult  and  perplexing  subject  of  inquiry.  Evidence  of 
the  animus  manendi  is  to  be  deduced  from  acts  and  declarations 
of  the  deceased.  The  proof  of  many  of  his  acts  and  of  his  oral 
declarations  depends  on  the  recollection  of  witnesses;  and  in 
practice  it  is  found  that  witnesses  of  truth  will  sometimes 
unintentionally  give  an  inaccurate  account  of  the  acts  or  of 
the  conversations  of  a  deceased  person,  and  that  the  most 
scrupulous  and  able  judge  may  misinterpret  the  meaning  of  his 
declarations,  estimating  what  the  deceased  may  have  intended 
to  be  a  solemn  declaration  of  intention  as  an  observation  thrown 
out  for  the  purpose  of  evading  the  law  of  domicile,  or  as  a  trivial 
observation  undeserving  of  serious  attention. 

"In  the  result  it  is  a  common  practice  of  our  judges,  in 
delivering  judgment  on  questions  of  domicile,  to  remark  on  the 
difficulties  that  beset  an  inquiry  of  this  nature. 

'^  This  is  another  blot  in  the  law  of  domicile,  which  was  detected 
by  Lord  Kingsdown,  and,  in  order  to  secure  its  removal,  he 
introduced  and  was  instrumental  in  the  passing  of  the  statute 
24  &  25  Vict,  cap.  I2X,  the  preamble  of  which  commences  with 
this  remarkable  recital :  *  Whereas  by  reason  of  the  present  law  of 
domicile  the  wills  of  British  subjects  dying  whilst  resident  abroad 
are  often  defeated,  and  their  personal  property  administered 
contrary  to  their  expectations  and  belief;  and  it  is  desirable  to 
amend  such  law,  but  the  same  cannot  be  efifectually  done  with- 
out the  consent  and  concurrence  of  foreign  states.'  The  statute 
then  proceeds  to  enact  that,  whenever  Her  Majesty  shall  by 
convention  with  any  foreign  state  agree  that  the  provisions  of  the 
statute  shall  be  applicable  to  the  subjects  of  Her  Majesty  and  of 
such  foreign  state,  and  shall  by  an  order  in  Council  direct  that,  after 
the  publication  of  such  order  in  the  London  Gazette,  no  British 
subject  resident  at  the  time  of  his  or  her  death  in  the  foreign 
country  named  in  such  order  shall  be  deemed  under  any  circum- 
stances to  have  acquired  a  domicile  in  such  country,  unless  such 
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British  subject  shall  have  been  resident  in  such  country  for  one 
year  immediately  preceding  his  or  her  decease  and  shall  also  have 
made  and  deposited  in  a  public  office  of  such  foreign  country 
(such  office  to  be  named  in  the  order  in  Council)  a  declaration 
in  writing  of  his  or  her  intention  to  become  domiciled  in  such 
foreign  country,  without  such  residence  and  declaration  every 
British  subject  so  dying  as  aforesaid  shall  be  deemed  for  all  purposes 
'  of  testate  and  intestate  succession  as  to  moveables  to  retain  the 
domicile  he  or  she  possessed  at  the  time  of  his  or  her  going  to 
reside  in  such  foreign  country.  A  further  power  is  reserved  to 
Her  Majesty,  after  any  such  convention  with  a  foreign  state,  to 
make  a  similar  order  in  Council,  providing  that  no  foreign  subject 
of  such  state  shall  be  deemed  to  have  acquired  a  domicile  in  Great 
Britain  or  Ireland,  unless  he  shall  have  resided  there  for  one  year 
immediately  preceding  his  death  and  shall  have  signed  and 
deposited  a  declaration  in  writing  with  the  Secretary  of  State  for 
the  Home  Department  of  his  or  her  desire  to  become  domiciled  in 
England,  Scotland  or  Ireland. 

*'  This  statute  was  passed  nineteen  years  ago,  and  from  that 
time  up  to  the  present  it  has  remained  a  dead  letter.  No  con* 
vention  has  during  these  nineteen  years  been  entered  into  between 
Her  Majesty  and  any  foreign  state  for  the  purpose  of  giving  effect 
to  its  object.  The  wills  of  British  subjects  dying  resident  abroad 
and  of  foreigners  dying  resident  in  England — I  speak  from 
professional  experience — ^are  still  often  defeated,  and  their  personal 
property  administered  contrary  to  their  expectation  and  belief, 
solely  in  consequence  of  the  present  extremely  unsatisfactory  state 
of  the  law  of  domicile  in  regard  to  testacy  and  intestacy,  evils  which 
would  have  been  effectually  cured,  if  Lord  Kingsdown's  Act 
had  become  a  living  statute,  instead  of  remaining,  as  it  has  been 
permitted  to  do,  a  dead  letter. 

"  The  requirement  of  a  short  residence  in  a  foreign  country, 
coupled  with  a  recorded  declaration  by  the  resident  of  his  desire 
to  be  deemed  domiciled  in  such  country,  as  a  condition  precedent 
to  the  acquirement  of  domicile,  would  be  a  practical  remedy  of 
the  inconvenience  and  hardship  last  adverted  to. 
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"  The  lex  danticilii  regulates  matrimonial  rights  in  the  following 
particulars : — 

"  It  determines  whether  property  devolving  on  a  wife  under  a 
will  or  by  succession  db  intestatOy  or  acquired  by  her  by  gift  or 
through  her  own  exertions,  shall  belong  to  her  for  her  separate 
use,  and  therefore  be  free  from  her  husband's  control,  or  whether 
it  shall  be  the  husband's  property /wr*f  mariti, 

"  It  further  determines  all  questions  relative  to  the  custody  of 
the  children  of  a  marriage,  that  may  arise  between  the  parents 
consequent  on  their  separation  by  the  voluntary  act  of  one  or 
both  of  them,  or  on  a  decree  dissolving  the  marriage  or  granting 
a  divorce  h  mensA  et  thorOy  or  judicial  separation. 

''  The  jurisdiction  to  dissolve  a  marriage  has  been  maintained 
by  some  judges  and  some  jurists  to  belong  exclusively  to  the 
courts  of  the  country  where  the  parties  to  the  marriage  have  their 
domicile  ;  others  maintain  that  the  courts  of  the  country  in  which 
the  marriage  was  contracted  have  a  concurrent  jurisdiction  to 
dissolve  it;  whilst  yet  others  say  that  there  is  a  further  con- 
current jurisdiction  to  grant  a  divorce  vested  in  the  courts  of  the 
country  where  the  parties  are  resident,  but  not  domiciled,  at  the 
time  of  the  commencement  of  the  suit,  especially  where  no  objec- 
tion is  raised  by  the  defendant  to  the  exercise  of  such  jurisdiction. 

"  On  these  three  points  there  exists  a  conflict  of  decisions  and 
of  expressions  of  opinion  amongst  judges  and  juridical  writers. 

"  The  doctrine  that  the  courts  of  the  country  of  the  marital 
domicile  have  exclusive  jurisdiction  to  dissolve  a  marriage  has 
not  been  generally  recognized  in  the  courts  of  England,  either 
before  or  since  the  passing  of  the  Divorce  Act  of  1857. 

"  Prior  to  the  change  in  the  law  of  divorce  effected  by  that 
statute,  the  doctrine  of  the  English  courts  would  seem  to  have 
been  that  a  marriage  contracted  in  England  could  only  be  dissolved 
under  the  sanction  of  the  law  and  legislature  of  England,  what- 
ever the  future  domicile  of  the  parties  to  it  might  be ;  see 
McCarthy  v.  De  Caix  (2  CI.  &  Fin.  568).* 

*  This  case  has  recently  been  examined  and  explained  in  Harvey  v.  Farnie^ 
6  P.  D.  35. 
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*' Since  the  passing  of  the  statute  it  has  been  held  that  a 
matrimonial  domicile  may  be  acquired  by  residence  and  acts 
insufficient  to  confer  a  domicile  for  testamentary  purposes  or  for 
purposes  of  succession. 

"That  a  person  may  have  two  domiciles  for  matrimonial 
purposes,  see  Santo  Teodoro  v,  Santo  Teodoro  (L.  R,  5  P.  D.  79) ; 
and  that  a  mere  temporary  residence,  when  the  wife,  the  opposing 
party,  had  appeared  and  submitted  to  the  jurisdiction,  upon  the 
construction  of  the  Act  confers  jurisdiction,  see  Calwell  v.  Calwell 
and  Kennedy  (3  Sw.  &  Tr.  259). 

"  I  take  it  to  be  no  part  of  the  duty  of  this  Conference  to 
criticize  or  pass  judgment  upon  the  diverse  judicial  opinions  which 
have  been  delivered  on  these  questions.  Our  duty  is  to  come  to 
a  definite  conclusion  as  to  what  in  the  general  interest  of  nations 
ought  to  be  the  law  on  this  subject,  and  to  assign  reasons  in 
support  of  such  conclusion. 

"  The  doctrine  that  the  courts  of  the  country  of  the  marital 
domicile  of  the  parties  should  have  exclusive  jurisdiction  to  dis- 
solve their  marriage  is  open  to  two  objections.  It  enables  a 
husband  who  has  contracted  a  marriage  in  a  country  where  divorce 
is  permitted  by  law  and  with  a  view  to  a  continued  domicile  in 
such  country,  by  changing  his  domicile  to  a  country  where  divorce 
is  not  permitted  by  law,  to  deprive  his  wife  of  her  right  to  divorce. 
It  also  leaves  the  parties  to  a  divorce,  wherever  there  has  been  a 
change  in  the  marital  domicile  subsequent  to  the  marriage  and 
prior  to  the  divorce,  in  a  state  of  painful  uncertainty,  owing  to  the 
difficulty  attending  the  ascertainment  of  the  fact  of  domicile,  as  to 
whether  marital  relations  which  either  of  them  may  have  contracted 
consequent  on  the  divorce  may  not  be  impeached  during  their 
lives,  or  even  after  deaths  on  the  ground  of  want  of  jurisdiction  in 
the  court  that  pronounced  the  decree.  The  acceptance  of  the 
doctrine  that  the  courts  of  the  country  where  the  marriage  was 
contracted  have  concurrent  jurisdiction  with  the  courts  of  the 
marital  domicile  prevents  a  husband  from  defeating  by  a  change  of 
domicile  his  wife's  original  right  to  a  divorce  and  gives  an  option  to 
either  party  to  obtain  a  decree  unimpeachable  on  the  ground  of 
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want  of  jurisdiction ;  and  the  acceptance  of  the  doctrine  that 
residence  alone,  without  domicile,  where  the  jurisdiction  is  not  con- 
tested, should  confer  jurisdiction,  has  the  still  further  advantage  of 
placing  a  practical  bar  in  all  cases  of  divorce  to  the  plea  of  want 
of  jurisdiction. 

"  The  ground  on  which  the  exclusive  jurisdiction  to  dissolve  a 
marriage  is  claimed  for  the  court  of  the  marital  domicile  is  based  on 
the  status  theory,  namely,  that  the  contract  of  marriage  constitutes 
a  special  status  or  condition  of  husband  and  wife,  which  status^  it 
is  said,  ought  only  to  be  put  an  end  to  by  the  public  act  of  the 
state  where  the  parties  are  domiciled.  This  and  the  other 
theories,  namely,  the  contractual  and  penal  theories,  on  which 
the  claims  on  the  part  of  tiie  courts  of  the  country  in  which  the 
marriage  was  contracted  or  where  the  parties  are  only  resident, 
but  not  domiciled,  to  decree  a  divorce  are  said  to  be  based  are 
discussed  in  note  vi.  of  the  appendix  to  Mr.  Dicey's  able  treatise 
on  the  Law  of  Domicile. 

"  I  do  not  propose  that  a  change  in  the  law  of  domicile  as 
regulating  testamentary  and  matrimonial  rights  should  be  based  on 
these  finely  spun  theories,  but  on  the  ground  of  international  con- 
venience and  with  a  view  to  secure  the  administration  of  substantial 
justice. 

"  Under  the  present  rules  and  system  of  the  administration  of 
the  law  of  domicile  a  person  who  has  taken  up  a  residence  in  a 
foreign  country  dies  without  knowing  with  any  certainty  whether 
the  will  which  he  may  have  made  will  after  his  death  be  held  to 
be  valid  or  invalid,  or  whether  it  will  be  held  that  he  has  or  has 
not  full  powers  of  testamentary  disposition  over  his  personal 
estate,  or,  in  the  event  of  his  having  died  intestate,  under  what 
municipal  law  his  personal  estate  will  be  distributed.  Should 
he  have  had  the  misfortune  to  have  had  his  marriage  dissolved 
after  a  change  of  domicile  or  residence,  he  dies  without  knowing 
whether  a  lady  whom  he  may  have  taken  as  his  wife  subsequent  to 
a  divorce  dining  the  life  of  his  former  wife  will  after  his  death  be 
held  in  law  to  be  his  widow,  or  whether  the  children  of  his  sub- 
sequent marriage  will  be  held  to  be  legitimate  or  illegitimate. 
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"  The  diversity  of  the  opinion  of  judges  on  this  branch  of  the 
law  of  domicile,  coupled  with  the  difficulty  of  knowing  with 
certainty  what  the  domicile  of  a  person  who  resides  in  a  foreign 
country,  if  hereafter  litigated,  will  be  adjudged  to  be,  may  be  said 
without  exaggeration,  in  regard  to  persons  who  have  changed 
their  residence  or  domicile,  to  add  another  terror  to  death,  the 
removal  of  which  I  would  fain  trust  may  be  one  of  many 
beneficial  results  of  the  efforts  of  this  Association." 

M.  C.  F.  Gabba,  Professor  of  International  Law  in  the  Uni- 
versity of  Pisa,  expatiated  at  some  length  upon  the  desirability  of 
uniform  legislation,  in  all  civilized  countries,  respecting  marriages 
between  foreigners.  Such  cases  as  that  of  the  second  marriage 
of  the  Princesse  de  Baufiremont,  which  had  obtained  so  much 
notoriety,  ought  not  to  occur.  It  was  nothing  less  than  scandalous, 
it  could  only  lower  the  science  of  international  law  in  the  public 
favour  and  esteem,  that  a  husband  or  wife  should  be  able  to  obtain 
a  divorce,  and  even  remarry,  in  a  country  of  adoption,  while  the 
other  partner  in  the  former  marriage  was  still  regarded  as  a 
married  person  in  the  country  of  origin.  Such  abuses  would  be 
impossible,  if  it  were  everywhere  recognized  law  that  naturalization 
should  effect  no  change  in  the  personal  status  of  a  foreigner  to 
the  prejudice  of  rights  acquired  with  relation  to  him  by  another 
person.  The  same  result  would  flow  from  uniformity  of  laws  with 
regard  to  naturalization ;  for  if,  for  instance,  the  laws  of  all  states 
required  that  the  naturalization  of  either  party  to  a  marriage 
should  be  made  dependent  upon  the  consent  of  the  other,  neither 
would  a  wife  be  able  to  follow  the  example  of  Madame  de 
Bauffremont,  nor  would  a  husband  be  able  to  make  his  wife 
expatriate  herself  against  her  will,  or  to  get  rid  of  her  by  natura- 
lizing himself  abroad.  As  regarded  testamentary  succession  to  the 
property  of  a  foreigner,  he  was  entirely  in  favour  of  the  adoption 
of  the  law  of  the  country  of  domicile,  and  greatly  regretted  that 
the  Italian  civil  code  should  have  given  the  preference  to  the 
national  law  of  the  deceased.  Respect  for  the  intention,  express 
or  presumptive,  of  the  testator  was  the  principle  most  generally 
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recognized  in  the  construction  of  wills ;  and  the  safest  mode  of 
ascertaining  what  that  intention  was  must  be  supplied  by  the  law 
which  regulated  the  conduct  and  habits  of  the  individual,  and 
which  governed  the  daily  transactions  of  his  life ;  and  that  was 
the  law  of  his  domicile.  It  was  necessary  accurately  to  define  the 
term  "  domicile."  He  took  it  to  mean  the  place  which  a  person 
had  selected  as  his  principal  place  of  business  and  residence,  with 
no  intention  of  quitting  it  Whether  a  foreigner  or  a  native,  a 
person  domiciled  in  a  particular  place  always  had  certain  moral 
relations  with  the  place  itself,  its  social  life  and  the  laws  to  which 
it  was  subject  Those  laws  would  always  be  to  some  extent 
identified  with  his  deepest  feelings,  his  inmost  thoughts.  Even 
though  he  should  have  emigrated  from  a  country  with  widely 
different  laws,  and  though  his  domicile  should  be  but  of  recent 
date,  it  might  still  be  reasonably  presumed  that,  in  choosing  a 
new  domicile,  he  had  elected,  and  signified  his  election,  to  Uve 
henceforward  according  to  the  ideas  and  customs  and,  con- 
sequently, the  laws  of'  his  country  of  adoption.  In  practice,  the 
law  of  the  country  of  domicile  generally  comdded  with  the  national 
law,  because  the  vast  majority  of  people  never  left  the  state  to 
which  they  belonged,  or  only  left  it  to  return ;  but  where  this  was 
not  the  case,  where  a  person  had  settled  in  a  foreign  country,  to 
apply  the  law  of  his  country  of  origin  to  his  testamentary  dis- 
positions would  generally  involve,  not  only  a  failure  to  cany  out 
his  probable  intentions,  but  a  considerable  risk  of  substituting  an 
unknown  and  uncertain  for  a  familiar  and  safe  law.  For  judges 
could  not  be  expected  to  know  the  laws  of  all  countries,  and  little 
faith  was  to  be  placed  in  judgments  based  upon  a  law  with  which 
the  judge  was  never  supposed  to  be  practically  acquainted,  and 
of  which  he  was  not  the  official  interpreter.  In  the  case  of  tes- 
tamentary succession  it  would  be  more  particularly  dangerous  to 
depart  from  the  ancient  doctrine  of  domicile,  because  the  law  of 
testamentary  succession  was  intimately  bound  up  with  the 
institution  of  the  family,  and  because  it  would  be  impossible, 
without  compromising  the  domestic  economy  of  a  country,  to 
exempt  from  those  of  its  laws  which  governed  family  relations  a 
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person  or  a  family  domiciled  in  its  territory,  whatever  their  origin 
might  be. 

Sir  Travers  Twiss  said  that  it  was  important  to  fix  upon  a 
reasonable  rule  for  ascertaining  what  a  person's  domicile  was.  In 
England  the  declarations  of  a  party  were  considered  to  be  the  best 
test  of  his  having  acquired  a  domicile  of  choice»and  in  the  absence 
of  any  such  declarations  the  presumption  would  be  in  favour  of  his 
retaining  his  domicile  of  origin.  In  a  country  where  real  estate 
could  not  be  held  by  foreigners  the  acquisition  of  it  would  found  a 
strong  presumption  of  an  intention  on  the  part  of  the  purchaser  to 
abandon  his  domicile  of  origin.  Personal  property,  on  the  other 
hand,  could  not  furnish  any  sure  clue,  and  personal  property  was 
held,  by  a  fiction  of  law,  to  follow  the  owner  wherever  he  might  go. 
Accordingly  the  safer  criterion  was  now  held  in  England  to  be  the 
direct  evidence  of  intention  arising  from  writings  or  oral  state- 
ments. The  declaration  exchanged  between  Great  Britain  and 
Switzerland  on  the  12th  of  August,  1872,  recognized  a  sound 
principle  :  that  an  international  domicile  for  testamentary  purposes 
should  not  be  acquired,  unless  the  testator  had  fulfilled  all  the  re- 
quirements of  the  municipal  law  of  the  country  in  which  he  resided 
necessary  to  establish  his  legal  domicile  therein,  and  an  English 
statute,  24  &  25  Vict  c.  121,  had  previously  enabled  the  Crown 
to  conclude  treaties  with  foreign  powers  to  that  and  the  like  effect 
Sir  Travers  Twiss  gave  a  short  account  of  the  circumstances 
which  led  to  the  declaration  of  1872,  namely,  the  claim  of  the 
Canton  of  Vaud  to  succession  duties  on  all  the  property  of  a 
British  subject,  wheresoever  situated,  by  reason  of  his  having  had 
a  residence  in  the  Canton  of  Vaud,  notwithstanding  that  he  had 
retained  his  residence  in  London,  where  he  had  lived  for  the  most 
part,  and  that  he  died  possessed  of  landed  estates  in  England. 
Much  had  been  done  in  England  to  simplify  the  making  of  a  valid 
will  by  a  British  subject  abroad  under  the  provisions  of  Lord  Kings- 
down's  Act,  34  &  25  Vict  c  114,  which  enabled  a  British  subject 
to  make  a  valid  will  abroad  according  to  the  forms  required  by  the 
law  of  the  place  where  he  might  happen  to  be,  or  according  to  the 
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forms  required  by  the  law  of  his  domicile.     There  resulted  tliis 
anomaly,  that  the  holograph  will  of  a  British  subject,  if  made  abroad, 
was  valid,  whilst,  if  it  had  been  made  in  England,  it  would  be  invalid. 
It  was  much  to  be  regretted  that  the  English  law  did  not  recognize 
under  all  circumstances  the  holograph  will,  as  it  was  in  this  respect 
antagonistic  to  the  general  law  of  the  European  continent     Before 
the  present  Wills  Act,  i  Vict,  c  26,  English  law  had  recognized 
even  a  nuncupative  will  of  personal  property,  and  the  holograph  will 
had  only  been  rejected  in  the  House  of  Commons  in  consequence 
of  an  East  Indian  case  cited  by  a  member  of  the  House,  in  which 
a  bank  director  at  Calcutta  had  been  proved  to  be  in  error  in 
swearing  to  a  signature  as  his  own  handwriting,  when  it  had  been 
made  by  the  hand  of  another  party.    With  regard  to  the  country 
which  should  furnish  the  law  by  which  a  will  should  be  inter- 
preted, he  approved  personally  of  the  Italian  legislation,  which 
provided  that  the  law  of  the  country  where  the  will  was   made 
should  govern  the  interpretation  of  it     (Sir  Travers  Twiss  here 
read  Article  IX  of  the  Italian  Code.)    As  between  the  law  of 
the  country  of  domicile  and  the  law  of  the  country  of  nationality 
founded  on  birth,  the  preference,  he  thought,  should  be  given  to  the 
former ;  for  domicile  was  the  subject  of  free  choice,  whilst  nationality 
founded  on  birth  was  involuntary.    Professor  Gabba  had  ably  shewn 
that,  if  the  intention  of  the  testator  was  to  be  observed  in  the  con- 
struction of  a  will,  the  law  of  the  country  of  domicile  was  the  most 
appropriate  law  to  apply,for  the  testator  might  justly  be  taken  to  have 
adopted  the  legal  ideas  of  the  country  where  he  had  elected  to  reside 
permanently.    As  to  matrimonial  capacity,  domicile  furnished  also, 
in  his  opinion,  a  better  rule  for  its  determination  than  nationality 
founded  on  birth,  and  if  it  were  settled  law  that  a  wife  judicially 
separated  from  her  husband  might  acquire  an  independent  domicile, 
much  would  be  done  to  simplify  the  status  of  a  woman  so 
situated  and  to  prevent  certain  conflicts  of  laws,  such  as  those 
which  had  arisen  in  the  case  of  the  Princess  Bibesco,  and  which  it 
had  puzzled  the  ingenuity  of  the  most  distinguished  jurists  of  the 
Continent  to  bring  into  harmony. 
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Marriage, 

Mr.  J.  G.  Alexander,  of  London,  then  read  a  paper  on  "  The 
International  Bearing  of  Marriage  Laws  :" 

*'  In  the  address  with  which  Sir  Robert  Phillimore  opened 
our  Conference  last  year,  he  desiderated  as  a  subject  for  our 
discussion  one  which  did  not  appear  upon  the  programme :  the  law 
as  to  marriage,  considered  from  an  international  point  of  view. 
He  proceeded  to  say  that  the  institution  of  marriage  is,  even  more 
than  that  of  property,  the  foundation  upon  which  the  fabric  of 
social  order  in  every  civilized  country  is  built  The  ruling  policy 
of  all  wise  lawgivers  and  statesmen  has  been  to  strengthen  and 
protect  this  institution.  And  yet  he  was  obliged  with  sorrow  and 
shame  to  express  the  opinion  that '  the  present  international  practice 
and  law  with  respect  to  foreigners  is  a  disgrace  to  Christendom.' 

"  The  subject  having  thus  been  brought  before  us  by  the  learned 
judge  of  the  English  Admiralty  Court,  I  need  make  no  apology 
for  discussing  it,  the  less  as  the  subject  has  lately  been  consider- 
ably agitated  in  the  public  press  in  relation  to  certain  marriages 
between  French  and  English  subjects,  and  is  thus  one — if  I  may  be 
permitted  the  Gallicism — of  great  actuality.  It  wiU  be  convenient 
to  commence  by  a  rapid  historical  view  of  the  question,  leading  up 
to  a  brief  statement  of  some  of  the  chief  differences  now  existing 
between  the  Christian  states  of  Europe  and  America  with  regard 
to  their  marriage  laws. 

"  By  the  canon  law,  which  prevailed  throughout  Europe  prior  to 
the  Reformation,  the  status  of  marriage  was  constituted  simply  by 
the  mutual  consent  of  two  persons  capable  of  contracting  it ;  so 
that  the  only  restrictions  upon  marriage  were  those  arising  from 
the  mental  or  physical  incapacity  of  the  individuals,  or  their 
near  relationship  to  one  another.  No  ceremony,  either  civil  or 
religious,  was  necessary  to  constitute  this  relation;  in  order  to 
prove  the  existence  of  a  marriage  it  was  only  necessary  to  prove 
that  the  parties  were  competent  to  marry  and  that  they  had  con- 
sented   to  do   so —this    intention    being    presumed    from    the 
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fact  of  cohabitatioiL  This  is  still  the  state  of  the  law  in  the 
United  States,  Lord  Hardwicke's  Marriage  Act  for  England,  which 
has  since  been  replaced  by  other  l^slation,  not  having  been 
made  applicable  to  the  English  colonies ;  it  is  also  the  law  held  to 
be  applicable  to  marriages  in  countries  in  which  the  decrees  of 
the  Council  of  Trent  have  not  been  promulgated,  b j  those  Catholic 
states  in  which  the  canon  law  is  still  in  force. 

''  In  most  of  the  Catholic  countries  of  Europe  and  America  this 
state  of  the  law  was  altered  bj  the  promulgation  of  the  decree 
of  the  Council  of  Trent  which  rendered  necessaxy  to  the  validity 
of  a  marriage  its  celebration  in  the  presence  and  according  to  the 
rites  of  the  Church ;  and  this  legislation  was  imitated  in  most 
Protestant  countries^  where  it  was  thought  needful  to  provide  in 
like  manner  for  the  public  and  orderly  celebration  of  marriage 
by  prescribing  some  religious  ceremony  in  the  state  church,  or 
according  to  the  rites  of  some  other  recogni^  ecclesiastical 
oiganization.  This  was  the  state  of  things  existing  at  the  time  of 
the  French  Revolution,  when,  under  the  powerfid  influence  of 
Rousseau's  ideas,  marriage  was  proclaimed  to  be  a  contract  of 
natural  law,  and  the  religious  sanction,  if  not  a  nullity,  at  least  a 
superfluity.  The  French  code  accordingly  treated  it  from  a 
purely  civil  point  of  view,  provided  for  its  celebration  before  civil 
functionaries  and  introduced  elaborate  provisions  to  prevent  its 
being  performed  without  the  consent  of  the  surviving  parents  of 
the  parties.  The  code  was  either  imposed  upon  or  voluntarily 
adopted  by  other  countries,  some  of  them,  as  in  the  recent  case  of 
Italy,  modifying  a  few  of  its  provisions;  and  its  prescriptions 
accordingly  prevail  throughout  a  considerable  part  of  Europe. 
The  idea  of  a  civil  marriage  was  also  adopted  by  several  other 
European  States^  which  worked  it  out  in  a  difierent  manner  from 
that  of  the  authors  of  the  Code  Napolkon:  thus,^in  Germany  the 
civil  marriage  is  the  only  one  which  produces  l^gal  effects,  but  the 
provisions  as  to  consent  of  parents  and  other  formahties  are  much 
more  simple.  In  England,  under  the  Marriage  Acts  passed  half 
a  century  ago,  the  religious  marriage  is  still  recognized  as  before, 
subject  to  conditions  imposed  by  the  state  upon  the  officiating 
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minister  and  upon  the  parties ;  but  the  option  of  a  purely  civil 
marriage  before  a  registrar  is  also  allowed. 

"The  marriage  laws  at  present  in  force  throughout  Christendom 
consist,  then,  except  in  the  United  States,  of  comparatively  recent 
legislative  enactments,  which  enforce  such  restrictions  as  were 
deemed  necessary  in  the  interests  of  morality,  good  order  and 
regularity  by  the  legislators  who  originated  them — ^whether  those 
legislators  were  the  representatives  of  Catholic  Europe,  assembled 
at  Trent,  the  French  lawyers  who  compiled  the  Code  Civile  the 
British  Parliament  to  whom  the  laws  affecting  marriage  in  England, 
Scotland  and  Ireland  are  due,  or  any  other  body  of  jurists  or 
statesmen.  As  might  be  expected,  these  different  bodies  held 
widely  different  views  as  to  the  kind  of  restrictions  that  was  needed, 
and  we  accordingly  find  an  extremely  great  divergence  in  the 
nature,  as  well  as  in  the  degree,  of  the  restraints  placed  on  marriage. 
These  restraints  may  be  divided  into  two  classes :  the  first  con- 
sisting of  those  which  affect  the.  capacity  of  the  individuals,  by 
reason  of  the  relations  between  them,  or  that  of  one  of  them,  by 
reason  of  some  status  attaching  to  him  or  her,  to  enter  into  the 
marriage  state ;  the  second  of  those  which  affect  the  form  and 
manner  of  the  marriage  rite,  whether  it  be  celebrated  civilly  or 
religiously :  how  long  the  parties  must  have  resided  in  the  place  of 
marriage,  what  publications  of  banns  or  other  notices  are  required, 
and  what  consent  of  parents  or  guardians. 

"  With  regard  to  the  mere  ceremonies  of  marriage,  there  is  a 
well-accepted  rule  of  private  international  law,  recognized  almost 
universally,  that  locus  regit  actum — the  ceremonies  are  to  be  such  as 
are  required  by  the  place  where  the  celebration  of  marriage  takes 
place,  and,  so  far  as  they  are  concerned,  if  the  marriage  is  valid 
there,  it  is  valid  everywhere.  But  this  does  not,  according  to  the 
judicial  interpretation  of  the  law  in  most  countries,  extend  to  all 
the  matters  included  under  the  second  class  of  restrictions,  in 
particular  the  rule  that  the  marriage  must  be  before  a  civil 
officer.  Whether  the  consent  of  parents,  which  is  requisite  only 
in  case  of  minority,  ought  not  on  that  account  rather  to  be 
placed  under  the  first  category,  is  a  nice  quesdon  of  classification ; 
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if  rightly  placed  in  the  second,  it  is  also  one  with  regard  to  which 
the  application  of  the  rule  locus  regit  actum  is  generally  denied  in 
the  country  which  requires  it  As  to  all  prescriptions  of  the 
marriage  law  to  which  that  rule  does  not  apply,  it  is  held  that,  being 
imposed  by  the  state  as  a  part  of  its  essential  economy,  they  fall 
within  a  different  principle  of  private  international  law,  that  no 
state  can  be  expected  to  recognize  those  institutions  of  another 
state  which  are  contrary  to  its  own  conceptions  of  good  order  and 
morality. 

'^  How  numerous  and  various  these  prescriptions  are  is  evidenced 
by  the  following  examples.  In  several  Catholic  countries  a  priest 
is  incapable  of  marrying,  and  his  marriage  in  another  country  is 
consequently  held  to  be  void.  So  are  marriages  between  first 
cousins^  except  by  the  special  dispensation  of  the  Pope.  The 
Italian  code  prescribes  the  absolute  necessity  of  civil  marriage; 
it  has  been  held  by  the  courts  of  that  country  that  where,  before  the 
amalgamation  of  the  Papal  States  with  Italy,  an  Italian  subject  had 
been  married  within  that  territory  by  a  priest,  in  the  only  manner 
there  permitted,  such  marriage  was  void.  In  England  die 
marriage  of  a  man  with  his  deceased  wife's  sister  is  void,  although 
celebrated  in  a  country  where  the  law  permits  such  unions.  In 
France  and  Belgium  the  formal  permission'  of  parents  is  a 
necessary  pre-requisite  to  the  valid  marriage  of  men  under  twenty- 
five  years  of  age,  and  this  rule  is  held  to  be  binding  with  regard 
to  the  marriages  of  French  and  Belgian  subjects  abroad.  The 
code  also  requires,  even  after  a  man  has  attained  twenty-five  and 
a  woman  twenty-one  years  of  age,  the  presentation  of  acUs 
respectueux,  or  solemn  requests,  before  the  consent  of  parents  can 
be  dispensed  with,  and  the  Belgian  courts  hold  that  the  want  of 
them  is  fatal  in  all  cases  to  the  validity  of  marriages  of  Belgian 
subjects  abroad ;  but  the  French  courts  consider  that  their  absence 
does  not  invalidate  the  marriage,  unless  it  appears  that  the  parties 
went  abroad  for  the  express  purpose  of  evading  the  provisions  of 
their  own  marriage  laws.  Some  of  the  late  Slave  States  in  America 
hold  a  marriage  between  a  white  and  a  coloured  person  to  be 
absolutely  void,  and  this  applies  to  persons  having  coloured  blood 
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in  their  veins  even  to  the  fourth  generation;  such  a  marriage 
between  citizens  of  the  state,  even  althbugh  celebrated  in  a  state 
whose  laws  contain  no  such  prohibition,  constitute  a  crime 
punishable  with  several  years'  imprisonment ! 

"  Another  set  of  incapacities  falling  within  our  first  class  arises 
from  the  fact  of  a  previous  marriage,  and  depends  on  the  question 
whether  or  not  its  dissolution  by  means  of  a  divorce  is  to  be 
recognized  as  valid.  Those  states  which,  like  France  and  most 
other  Roman  Catholic  countries,  do  not  admit  divorce  at  all 
naturally  refuse  to  recognize  the  subsequent  marriages  of  their 
own  subjects  who  have  obtained  a  divorce  abroad :  this  was  the 
great  question  at  issue  in  the  celebrated  case  of  Madame  de 
Bauffremont.  Similariy  it  was  held  in  England,  before  divorces 
were  peimitted  to  be  judicially  pronounced  in  that  country,  that, 
where  an  English  subject  had  been  divorced  in  Scotland  and  had 
subsequently  remarried  in  England,  he  was  guilty  of  bigamy.  Even 
now  it  is  by  no  means  the  case  that  the  English  courts  recognize 
every  foreign  divorce  obtained  by  English  subjects ;  some  of  the 
states  of  the  American  Union  pennit  a  divorce  for  reasons  so  much 
less  serious  than  those  recognized  by  the  law  of  England  that  it 
is  almost  certain  that  an  English  court  would  refuse  to  give  effect 
to  such  divorces,  unless  the  married  couple  had,  by  mutual  consent, 
become  domiciled  in  such  a  state.  The  cases  which  have  hitherto 
arisen  have  been  decided  rather  with  reference  to  the  sufficiency 
of  the  notice  given  to  the  defendant,  or  the  jurisdiction  of  the 
American  court,  than  to  that  which  we  are  here  discussing. 

"  A  fresh  difficulty  has  been  introduced  into  the  whole  subject, 
as  I  venture  to  think,  by  the  doctrines  of  the  new  school  of  Italian 
jurists,  that  questions  of  status,  amongst  others,  are  to  be  governed 
by  the  nationality  of  the  person,  instead  of  by  the  domicile.  The 
claim  of  the  French  code  to  govern  the  status  of  persons  of  French 
nationality,  wherever  they  might  be  domiciled,  had  previously  been 
considered  contrary  to  the  principles  of  private  international  law 
laid  down  alike  by  the  civilians  of  the  middle  ages  and  by  Savigny 
and  Story  in  modem  times.  Now,  however,  the  Italian  code, 
under  the   influence  of  the  illustrious  Mancini,  has   given   its 
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sanction  to  the  claim ;  and,  however  much  one  may  regret  to  be 
found  differing  fh>m  so  emment  a  jurist,  I  cannot  but  think  that 
his  doctrines  in  this  respect  are  impracticable  in  their  working  and 
calculated  to  increase  the  confusion  which  already  existed  How 
can  it  be  expected  that  a  foreigner,  settled  for  many  years  in  the 
country  of  his  domicile,  perhaps  in  some  small  village  or  country 
town,  shall  inform  himself  of  the  law  of  his  native  state,  so  as  to  be 
sure  that  he  does  not  innocently  contravene  its  provisions  ?  If  I 
rightly  understand  the  rule,  it  has  the  effect  that  an  Italian  subject 
settled  for  years  in  some  remote  district  of  England  will  be  held  not 
to  have  married  at  all,  if  his  marriage  is  celebrated  in  an  English 
church  without  any  civil  ceremony  such  as  is  preiscribed  by  the 
Italian  code,  and  his  children  will  thus  be  deprived  of  all  rights 
to  property  to  which,  by  the  Italian  law,  they  would  otherwise 
succeed  The  French  law  is  open  to  the  same  objection.  I  heard 
recently  of  a  case  in  which  a  French  missionary  in  South  Africa 
had  there  married  an  English  lady  before  the  British  consul,  apd 
when,  years  afterwards,  he  wished  to  place  his  children  in  some 
public  institution  in  France,  he  found  it  necessary  to  go  through 
the  ceremonies  of  a  French  civil  marriage  in  order  to  legitimize  his 
children.  Far  worse  still  are  the  cases  of  which  the  English  news- 
papers have  lately  been  treating,  in  which  poor  English  girls,  after 
having  been  married  in  their  own  country,  according  to  its  laws,  to 
Frenchmen  who  were  of  full  age  for  all  other  purposes,  and  whom 
they  naturally  supposed  to  be  so  for  this  also,  have  been  thrown  upon 
the  world,  repudiated,  together  with  their  children,  by  those  who 
had  traded  upon  their  ignorance,  and  who  have  the  effrontery  to 
talk  of  the  duty  of  obedience  to  parents,  of  law  and  of  justice,  as 
sanctioning  the  infamy  they  have  perpetrated. 

''What  can  be  done  towards  remedying  this  state  of  things? 
Sir  R.  J.  Phillimore  proposes  the  adoption  of  the  following 
rule: — 

" '  That,  in  this  contract  of  contracts,  marriage  before  a  civil 
officer,  according  to  the  forms,  and  with  the  delays,  prescribed  by 
the  civil  law  of  the  country  where  it  is  celebrated,  should  be  every- 
where recognized  as  valid.* 
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''  I  may  remark  in  passing  that  the  words  *  before  a  civil 
officer'  are  objectionable;  they  would  exclude  all  English 
marriages  celebrated  before  a  clergyman  of  the  Established 
Church  or  a  Roman  Catholic  priest,  or  according  to  the  usages  of 
the  Jews,  and  Catholic  marriages  in  Austria,  Spain,  Portugal  &c. 
But,  apart  from  this  objection  to  a  detail,  I  must  express  the 
conviction  that  the  proposal  of  the  learned  judge  is  wholly 
impracticable.  He  appeals  to  the  experience  of  Scotland,  as 
showing  the  sufficiency  of  the  condition  as  to  delays ;  but  it  is  to 
be  remembered  that  the  class  of  incapacities  is  now  the  same  in 
Scotland  as  in  England,  so  that  it  is  only  with  regard  to  the 
second  and  less  difficult  class  of  restrictions  on  marriage  that  the 
conflict  of  laws  between  Scotland  and  England  takes  place.  It  is 
evident  that,  according  to  the  proposal  made  by  Sir  Robert 
Fhillimors,  an  Englishman  would  only  have  to  go  abroad  for  a 
few  weeks,  in  order  to  many  his  deceased  wife's  sister,  and  a 
young  Frenchman  in  like  manner  could  evade  the  necessity  of 
his  parents'  consent  by  a  similar  residence  in  England.  Is  it 
likely  that  the  legislature  of  either  country  would  consent  to 
facilitate  such  an  evasion  of  its  law  ?  The  answer  must  surely  be 
in  the  negative. 

"  I  venture  to  put  forward  a  counter-suggestion,  which  would 
put  an  end  to  the  distressing  cases  to  which  I  have  already 
referred,  as  well  as  to  the  converse  case,  illustrated  in  the  case  of 
Mf/te  V.  Mette^  where  an  Englishman  marries  his  deceased  wife's 
sister  abroad,  she  being  a  foreigner  and  ignorant  of  the  invalidity 
of  the  marriage  according  to  English  law.  My  suggestion  is  that 
it  should  be  laid  down  by  an  international  convention  that  all 
marriages  between  persons  of  different  nationalities  should  be  valid 
in  both  countries,  if  valid  at  the  place  where  they  were  celebrated 
and  also  by  the  law  of  the  domicile  (or  nationality,  if  that  be  the  test 
preferred)  of  one  of  them ;  provided  that,  if  the  marriage  were 
prohibited  by  the  law  of  one  of  the  spouses,  the  other  spouse  should 
not  be  entitled  to  avail  himself  or  herself  of  his  or  her  own  law,  if 
he  or  she  were  proved  to  have  been  aware  of  such  prohibition.  This 
♦  1  Sw.  &  Tr.  416. 
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proposal  would  have  the  advantage  over  Sir  Robert  Phillimore's 
that  it  could  not  be  used  by  two  persons  of  the  same  nationality 
for  the  purpose  of  evading  their  own  country's  law :  it  would  only 
apply  where,  although  one  of  the  parties  intended  to  evade  his  or 
her  own  law,  it  was  attempted  at  the  same  time  to  defraud  the 
other  party,  who  was  unaware  of  the  intended  evasion.  In  a 
word,  it  is  a  proposition,  not  to  alter  the  national  law  as  a  general 
rule,  but  to  prevent  its  being  used,  in  these  exceptional  cases,  as 
an  instrument  of  tremendous  wrong  against  innocent  individuals 
of  another  nation. 

"  It  is,  no  doubt,  a  generally  accepted  rule  of  international  law 
that  a  wife,  by  the  very  fact  of  marriage,  acquires  her  husband's 
nationality  and  domicile.  But  it  does  not  necessarily  follow  that 
the  husband's  domicile  or  nationality  is  alone  to  be  considered  in 
judging  of  the  capacity  to  marry.  The  much  criticized  judgment  of 
the  English  Court  of  Appeal  in  the  case  of  Sottomayar  v.  De 
Barros*  which  certiinly  went  further  than  any  other  case  in 
England  has  ever  gone  in  recognizing  an  incapacity  imposed  by 
the  foreign  law,  abstained  from  saying  that  such  an  incapacity  could 
prevail,  if  either  party  were  domiciled  in  England ;  and  Sir  James 
Hannen  decided  that  it  could  not  It  has  also  been  questioned 
by  an  eminent  English  judge,  the  late  Lord  Westbury,  whether  the 
husband  must  be  considered,  for  all  purposes,  as  determining  his 
wife's  domicile,  so  as  to  be  capable  of  bringing  her,  without  her 
consent,  within  the  jurisdiction  of  a  system  of  law  which  permits 
him  to  divorce  her  on  much  slighter  grounds  than  the  law  of  his 
own  country.  Still  more,  then,  may  it  be  urged,  that  her  law, 
equally  with  that  of  the  husband,  should  be  recognized  as  to  the 
validity  of  the  marriage  in  the  first  place,  and  that  she  should  not 
be  pronounced  to  have  entered  upon  a  condition  of  concubinage, 
when  she  had  every  reason  to  suppose  that  she  was  a  lawfid 
wife. 

*'  I  hope  I  shall  not  prejudice  the  practical  proposal  thus  made, 
if  I  conclude  by  saying  that,  although  wishing  for  the  present 
to  take  the  shortest  and  simplest  means  that  can  be  found  for 
*  5  P.  D.  94. 
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remedying  a  crying  grievance,  I  by  no  means  look  upon  this 
proposal  as  being  all  that  remains  to  be  accomplished  in  the 
direction  to  which  it  tends.  I  am  convinced  of  tlie  importance  of 
striving,  each  one  in  his  own  country,  to  abolish  every  incapacity 
for  and  restriction  upon  lawful  marriage  which  is  not  absolutely 
commanded  by  natural  decency  and  by  the  good  order  of  the 
commonwealth.  I  must  confess  to  no  small  admiration  for  those 
old  canonists  who,  notwithstanding  their  strong  predilections  in 
favour  of  their  church,  its  forms  and  its  sanction,  considered  it  to 
be  of  greater  importance  that  a  man  and  a  woman  who  had  volun- 
tarily come  together  as  husband  and  wife  should  be  recognized 
as  such,  than  even  that  the  prescriptions  of  the  church  should  be 
obeyed.  It  seems  to  me  that  their  wisdom  was  greater  than  that 
of  the  compilers  of  the  French  code,  who  hedged  about  the 
married  state  with  all  manner  of  cumbrous  formalities  and  devised 
an  elaborate  system  of  parental  consent,  to  prevent  its  being 
rashly  entered  into.  Restraint  of  marriage  means  the  encourage- 
ment of  concubinage,  and  thus  strikes  a  blow  at  the  very  foundation 
of  all  society.  Such  artificial  restrictions  on  the  capacity  to  marry 
as  those  which  forbid  a  union  with  the  relatives  of  a  deceased  wife, 
other  than  in  the  direct  ascending  or  descending  line,  or  with  a 
first  cousin,  such  a  requirement  as  that  a  marriage  should,  on  the 
one  hand,  be  religious,  on  the  other  hand,  civil,  or  that  a  man 
over  twenty-one  years  of  age,  major  for  all  other  purposes,  should 
for  this  purpose  be  subject  to  the  control  of  his  parents — all  these 
are,  to  my  mind,  unnecessary  and  hurtful  as  legal  restraints, 
though  I  quite  admit  that  each  of  them  is  capable  of  being 
defended  by  very  serious  reasons.  Such  reasons,  I  venture  to 
think,  should  be  left  to  be  enforced  by  the  recommendations  of 
friends  and  the  dictates  of  good  sense — ^not  by  legal  prohibitions, 
which  may  inflict  the  most  grievous  disabilities  upon  innocent 
children,  and  which,  from  the  point  of  view  of  international  law, 
cause  the  greatest  confusion  and  embarrassment  *' 

Dr,  H.  Jaques,  of  Vienna,  Member  of  the  Lower  Cham'oer 
of  the  Austrian   Parliament,  moved  that  a  committee  should  be 
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appointed  to  consider  the  subjects  of  the  papers  respectively 
read  by  Dr.  Tristram  and  Mr.  Alexander* 

M.  E.  Clunet,  of  Paris,  in  seconding  the  motion,  remarked 
that  it  was  a  common  occurrence  for  people  to  go  abroad  and 
change  their  nationality,  solely  for  the  purpose  of  being  able  to 
obtain  a  divorce  and  remarry.  It  was  apparent,  therefore,  that 
naturalization  ought  to  be  rendered  more  difficult  In  this 
respect  a  good  example  had  been  set  by  Switzerland,  which  in 
1874  had  enacted  that  no  foreigner  should  be  allowed  to  acquire 
the  rights  of  Swiss  citizenship,  unless  he  should  first  satisfac- 
torily prove  that  there  was  no  objection  to  his  doing  so,  so  faix 
as  the  laws  of  his  country  were  concerned,  that  is  to  say,  that 
there  was  no  impediment  arising  out  of  his  personal  status. 
The  difficulties  connected  with  international  marriages  were 
immense.  Some  of  them  related  to  intrinsic  and  fundamental, 
others  to  extrinsic  and  comparatively  indifferent,  matters. 
With  regard  to  the  latter  kind,  the  law  and  practice  were 
exceedingly  liberal  both  in  France  and  in  Italy.  Thus,  if  the 
formalities  prescribed  by  the  law  of  the  country  in  which  a 
marriage  took  place  had  been  observed,  that  was  deemed 
sufficient  For  instance,  proof  of  a  civil  ceremony  was  not 
required  in  the  case  of  a  marriage  celebrated  in  a  country  like 
Russia,  the  law  of  which  did  not  make  such  a  ceremony  a 
requisite  of  the  validity  of  a  marriage.  But  such  questions  as 
that  of  parental  consent  stood  upon  quite  a  different  footing, 
and,  rightly  or  wrongly,  were  regarded  by  the  nations  as  bound 
up  with  the  safety  and  very  existence  of  society.  Upon  points 
of  this  description  it  was  hopeless  to  expect  a  general  consensus 
or  even  large  concessions.  He  hoped  the  Conference  would  give 
his  countrymen  credit  for  being  willing  to  be  dealt  with  them- 
selves as  they  dealt  by  others.  A  Spaniard  above  21,  but  under 
25,  years  of  age  had  recently  succeeded  in  a  French  court  by 
pleading  infancy  to  a  contract  Men's  inmost  sentiments  could 
never  be  reformed  from  without  It  would  perhaps  suffice  to 
refer    to    the    fact  that  the    Swiss  cantons,    in    attempting  to 
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elaborate  a  code  for  the  whole  of  Switzerland,  had  not  been 
able  to  agree  upon  a  Familienrechi^  but  only  upon  an  Obligations^ 
recht.  He  would  not  attempt  to  name  a  cure  for  the  condition 
of  things  described  by  Mr.  Alexander,  but  he  could  suggest,  he 
thought,  a  palliative ;  which  was,  that  the  ministers  of  religion, 
superintendent-registrars  and  so  forth,  in  short,  the  persons 
who  officiated  at  marriages,  should  be  made  acquainted  by  the 
proper  authorities  with  the  existing  state  of  the  law  in  France, 
and  that  the  French  courts,  for  their  part,  in  administering  the  law, 
should  be  jealous  to  give  the  utmost  effect  to  such  civil  rights  and 
rights  of  property  as  the  wives  and  children  might  possess  in  the 
class  of  cases  in  question. 

Mr.  F.  R,  CouDERT,  of  New  York,  declared  that  he  signally 
failed  to  see  why  an  absurdity  should  be  perpetuated  in  France  any 
moi*e  than  in  any  other  country.  The  French  were  not  distin- 
guished as  a  nation  by  a  want  of  precocity  in  either  their  physical 
or  their  intellectual  development ;  rather  the  reverse.  Wherefore, 
then,  should  their  infancy  be  prolonged  until  it  nearly  reached  the 
average  length  of  human  life  ?  It  was  surely  an  anomaly,  too,  that 
a  person  who  for  every  other  purpose  was  a  competent  man  should 
be  considered  for  the  purpose  of  marriage  to  be  only  a  super- 
annuated boy. 

Dr.  Jaques*  motion  was  then  put  to  the  meeting  and  adopted. 

Negotiable  Securities, 
{Obligations  to  Bearer.) 

The  Committee  upon  Negotiable  Securities  reported  verbally  to 
the  Conference  that  they  had  agreed  to  recommend  the  adoption 
of  five  new  resolutions  in  the  place  of  the  eight  resolutions  pro- 
posed by  the  German  Branch. 

The  new  resolutions  were  read  and  discussed  seriatim^  the 
speakers  comprising  Dr.  R.  Beisert,  of  Berlin,  Mr.  R.  Bene- 
dict, of  New  York,  Sir  Travers  Twiss,  of  London,  Mr.  F.  R. 
CouDERT,  of  New  York,    Dr.  H.  Jaques,  of  Vienna,  Dr.  V. 
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Marcus,  of  Bremen,  Dr.  P.  Sirvektng,  of  Hamburg,  and  Dr. 
A.  HiNDENBURG,  of  Copenhagen. 
The  resolutions  were  as  follows : — 

!.• 
The  expression   "securities  to  bearer"  shall  hereinafter  be 
understood  to  mean  only  shares,  bonds,  debentures  and  all  obli- 
gations for  the  payment  to  bearer  of  a  sum  certain,  and  issued  in 
a  fractional  series.     It  shall  not  embrace  paper-money. 

ii.t 

Every  issue  of  securities  to  bearer  shall  be  entered  in  a  public 
register,  accessible  to  all  persons.  Such  entry  shall  contain  all 
the  conditions  of  the  issue,  especially  all  the  particulars  of  mort- 
gages or  other  charges  bearing  upon  or  affecting  such  securities. 

III.t 
A  document  issued  as  a  security  to  bearer  shall  be  changed  by 
the  issuer  into  a  security  (nominative  or)  to  order,  and  vice  versA, 
at  the  option  and  on  the  demand  of  the  holder.     All  other  altera- 
tions affecting  the  negotiable  character  of  the  instrument  are 

excluded. 

IV.§ 

The  title  of  a  bond,  fide  holder  of  a  document  issued  as  a  security 
to  bearer  shall  not  be  affected  by  prior  equities. 

*  Inhaberpapiere  im  Sinne  dieser  Resolutionen  sind  nur  die  auf  Geld  lau- 
tenden  und  in  Antheilscheinen  ausgegebenen  auf  den  Inhaber  lantenden 
Papiere,  einschlieszlich  der  Actien,  mit  Ansschlusz  jedoch  des  Papiergelds. 

t  Jede  Ausgabe  von  Inhaberpapieren  ist  in  ein  offentliches  Buch,  dessen 
Einsichtnahme  in  keiner  Weise  bcschrankt  werden  darf,  einzutragen.  Die 
Eintragung  musz  aller  derjenigen  Thatsachen  Erwahnung  thun,  wdche  ftir 
den  Besitzer  des  Papiers  in  rechdicher  Beziehung  wesentlich  sind.  Insbeson- 
dere  miissen  Pfandrechte  oder  Vorzugsrechte  anderer  Art  in  dem  ofFendichen 
Bnche  Aufnahme  finden. 

X  Die  Umschreibung  eines  Inhaberpapieres  in  ein  Namenspapier  hat  nur 
Seitens  des  Ausstellers  oder  seines  Rechtsnachfolgers  und  nur  auf  Antrag  des 
Inhabers  zu  geschehen.  Dasselbe  gilt  auch  von  der  Aufhebung  eincr  solchen 
Umschreibung.  Jedwelche  andere  Art  der  Umschreibung  (Auszerkuissetznng 
und  Wiederinkurssetzung)  ist  ausgeschlossen. 

§  Dem  gutglaubigen  Inhaber  des  Papiers  steht  das  Recht  aus  der  Urkundc 
zu. 
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v.* 

A  bond  fide  holder  of  a  security  to  bearer  shall  be  entitled  to 
hold  the  same  against  all  persons  whomsoever. 

Upon  the  reading  of  resolution  No.  3,  Dr.  Jaques  moved  that, 
as  the  object  of  requiring  a  register  to  be  kept  was  to  show  the 
exact  state  of  the  assets  and  liabilities  of  each  undertaking,  and 
as  the  change  contemplated  by  the  resolution  would  have  the 
effect  of  diminishing  the  amount  of  an  undertaking's  paper  to 
bearer  for  the  time  being  in  actual  circulation,  a  clause  should  be 
inserted  in  the  resolution  to  the  effect  that  the  conversion  of 
an  instrument  to  bearer  into  an  instrument  nominative  or  to  order 
should  be  required  to  be  registered. 

This  was  seconded  by  Mr.  Benedict  and  opposed  by  Mr. 
CouDERT,  Dr.  Marcus,  Dr.  Hindenburg  and  Dr.  Sieveking,  the 
last-named  gentleman  observing  that,  though  it  was  desirable  that 
the  register  should  disclose  the  amount  of  the  actif  and  fassif  of 
every  undertaking,  it  was  not  necessary  that  it  should  exhibit  the 
precise  form  which  each  took — it  would  suffice  if  it  were  known 
that  so  and  so  much  capital  had  been  issued  to  bearer,  and  that 
the  shares,  or  whatever  else  the  securities  might  be,  were  liable  to 
be  converted  into  instruments  to  order. 

Dr.  Hindenburg  expressed  an  opinion  that,  on  tlie  score  of 
simplicity,  among  other  reasons,  it  would  be  better  to  make  instru- 
ments to  bearer  convertible  into  instruments  to  order,  not  only  at 
the  option  of  the  holder,  but  by  the  holder,  as  was  provided  by 
the  Danish  law.  This  would  avoid  all  questions  as  to  the  extent 
to  which  the  issuer  was  to  be  bound  to  inquire  into  the  title  of  the 
holder.  As  regarded  the  proposal  to  require  registration  of  all 
checks  upon  the  negptiability  of  instruments  to  bearer,  the  holder 
of  a  Russian  security  to  bearer  might  be  resident  in  South 
America.  In  that  case  he  would  have  great  difficulty  in  satisfying 
himself  that  the  proper  entry  was  made  in  the  register. 

*  Gegeniiber  einem  rechtlicheii  Erwerber  oder  Pfandnehmer  findet  cine 
Vindikation  von  Inhaberpapieren  nicht  statt. 
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Eventually,  Dr.  Jaques  having  withdrawn  his  amendment,  the 
resolutions  were  put  to  the  meeting,  and  carried,  Nos.  I.,  II.,  IV. 
and  V.  unanimously,  and  No.  III.  by  a  large  majority. 

The  meeting  adjourned  at  1*30  p.m. 

The  Conference  met  for  its  final  sitting  at  2*30  p.m. 

The  President  of  the  Conference,  Dr.  F.  Sieveking,  took  the 
chair. 

The  taking  of  Evidence  for  Foreign  Tribunals. 

The  subject  next  upon  the  order  of  the  day  was  the  reading  of 
the  following  paper  upon  "  The  Administration  of  Oaths  in  Great 
Britain  by  foreign  Consuls,"  by  Sir  Sherston  Baker,  BarL,  of 
London : 

''An  interesting  and  most  pertinent  inquiry,  concerning  the 
mode  and  effect  of  taking  oaths  and  declarations  before  British 
consuls  abroad  and  of  oaths  administered  and  affidavits  received 
in  Great  Britain  by  consuls  of  foreign  states,  was  suggested  in 
the  valuable  paper  on  *  The  Taking  of  Evidence  for  Foreign 
Tribunals'  read  by  Mr.  Jencken,  Honorary  General  Secretary 
of  this  Association,  at  the  sixth  annual  Conference  in  1878,  and 
prompted  a  short  reply  in  the  following  year  from  Signor 
Bernardo  Mattiauda,  of  Rome. 

''  It  is  my  desire  to  make  a  few  observations  on  this  question, 
which  I  purposely  limit  more  particularly  to  the  subject  of 
the  administration  of  oaths  and  reception  of  affidavits  by 
consuls  of  foreign  states  in  Great  Britain. 

''  From  the  information  which  I  have  obtained,  either  through 
the  courtesy  of  several  gentlemen  of  the  foreign  consular 
service,  or  independently,  I  am  able  to  state  with  confidence 
that  the  following  duties  are,  at  the  present  moment,  within  the 
province  of  one  or  other  of  the    foreign  consuls*    in    Great 

*  "  I  am  informed  that  by  the  law  of  Switzerland  oaths  are  no  longer  ad* 
ministered,  but  are  replaced  by  declarations,  and  that  by  the  law  of  Germany, 
of  8  November,  1867,  the  power  of  a  German  consul  to  administer  a  voluntary 
oath  is  very  much  restricted." 
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Britain,  viz. : — (a)  the  administration  of  an  oath  to,  or  (d)  the 
reception  of  an  affidavit  from,  a  subject  of  the  state  represented 
by  the  consul — 

''  I.  for  the  purpose  of  confirming  a  report  of  an  event 
which  has  happened  at  sea  (i,e,  from  the.  master  or 
crew  of  a  vessel), 
''  2.  in  granting  a  certificate  of  desertion, 
"  3.  in  making  inquiries  into  casualties  to  a  vessel  of  the 

state  he  represents, 
"  4«  in  receiving  a  ship's  protest, 
"  5.  in  receiving  a  declaration  concerning  an  average, 
*'  6.  for  the  purpose  of  swearing  a  surveyor  to  inspect  a 

vessel  of  the  state  he  represents, 
^*  7.  in  the  case  of  a  marriage  contract,  where  one  or  both 

parties  thereto  are  in  England, 
"  8.  when  a  subject  of  the  state  he  represents  wishes  to 
register  a  declaration  for  securing  rights  connected 
with  his  country, 
''  9.  in  taking    a    declaration    concerning  property  and 
effects  of  a  countryman*  deceased  in  England, 
*'  10.  in  registering  acts  and  deeds  in  England, 
''11.  in  acting  as  a  notary  public  to  his  own  countrymen* 
(in  some  cases  he  acts  as  such  to  persons  of  other 
nations  not  British), 
"12.  in  acting  as  an  arbitrator  in  disputes  between  his 

own  countrymen,* 
"  13.  when  a  court  of  justice  of  the  state  he   represents 
orders  a  countryman*  to  take  an  oath  before  a  consul. 
"14.  when  a  commission  from  his  own  state  to  examine 

witnesses  is  directed  to  him  as  consul, 
"  15.  in  civil,  maritime  and  criminal  matters  generally, 
"  16,  to    which    may  be    added    that   a  c?utncdier  of   a 
consulate  is  always  sworn  before  taking  office. 

*  "  The  word  *  countryman  *  is  here  employed  to  indicate  a  person  of  the 
nation  represented  by  the  consul ;  consuls  not  being  always  subjects  of  the 
nations  they  represent" 

M 
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"  The  above  duties  are  exercisable  by  divers  foreign  consuls, 
in  pursuance  of  certain  laws  of  their  respective  countries ;  and, 
where  it  is  the  duty  of  a  consul  to  undertake  any  such  matters, 
full  faith  and  credit  is  given  to  his  acts  in  the  courts  of  law  of  his 
own  state,  and  similarly  the  legal  effect  of  the  same  acts  is,  in 
general,  determined  by  the  municipal  law  of  that  state. 

"  It  is  a  matter  for  our  consideration  how  far  the  exercise  of 
these  duties  by  consuls  of  foreign  states  in  the  United  Kingdom 
is  concomitant  with  the  law  of  our  dominions. 

"  In  the  first  place,  a  consul  is  not  a  public  minister.  He  has 
only  a  certain  protection  accorded  to  him  by  the  law  of  nations 
on  account  of  the  commission  which  he  bears  from  his  sovereign 
to  watch  over  the  commercial  interests  of  his  countrymen ;  his 
office  is  frequently  the  subject  of  a  treaty  or  convention  (and  his 
rights,  privileges  and  liabilities  depend  on  the  letter  of  the  same) 
by  virtue  of  which  he  is  admitted  into  the  foreign  state,  the 
primary  object  in  view  in  sending  a  consul  being  protection  of 
the  commerce  of  the  state. 

*'  The  conditions  under  which  a  consul  is  admitted  to  another 
state  are  agreed  upon  between  the  state  sending  their  officer  and 
ihe  state  receiving  him. 

"  Sometimes,  when  there  is  no  treaty  or  convention,  a  consul  is, 
nevertheless,  sent  by  one  state  and  received  by  another.  In  such 
case  the  customs  which  are  usually  observed  between  nations 
having  treaties  or  conventions  with  regard  to  consular  jurisdiction 
are  tacitly  acknowledged  and  accepted  by  both  states. 

"  It  is  a  matter  of  some  difficulty  to  define  what  these  customs 
are.  Pardessus  (4  Droit  Com,  134)  says  that  *a  sovereign  who 
receives  a  consul  in  his  state  tacitly  engages  by  that  act  to  give 
him  all  liberty  and  all  security  necessary  to  enable  him  to  fulfil 
his  duties,  and  that  a  consul,  on  the  other  hand,  is  bound  to  claim 
all  rights,  prerogatives,  honours  and  privileges  which  are  due  to  his 
office,  either  by  virtue  of  treaties  and  conventions,  or  by  virtue  of 
the  general  principle  of  the  law  of  nations,  of  custom  and  of 
reciprocity.* 

"Denisart  {CoL  de  Dec,  vol.  L,  p.  519)  says  that  the  duties 
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of  a  French  chancelier  correspond  to  those  of  a  registrar  {greffier) 
and  of  a  notary  pubUc.  Dalloz  writes  that  consuls  enjoy  to 
some  degree,  in  their  character  of  agents,  a  certain  power  for 
carrying  out  their  duties,  and  that,  because  a  government  receives 
a  consul,  it  tacitly  engages  to  give  him  all  necessary  liberty  and 
security  for  the  purpose  of  exercising  his  duties.  But  the  only 
writer,  so  far  as  I  am  aware,  who  furnishes  a  list*  in  which  the 
customs  are  definitely  stated,  is  Beawes  (Lex  Mercatoria^  p.  419), 
who,  nevertheless,  with  reference  to  the  consular  authority  over 
subjects  of  the  consul's  own  country,  being  traders,  says  that  this 
authority  *  does  not  extend  to  those  who  are  constantly  resident 
in  the  place,  and  who  in  all  cases,  whether  civil  or  criminal,  as 
well  as  the  consul  himself,  are  subject  to  the  jurisdiction  of  the 
.country.' 

"  The  conmiission  of  a  consul  is,  as  a  rule,  notified  by  his 
ambassador  or  minister  to  the  government  of  the  state  in  which 
he  is  about  to  reside.  The  object  of  this  communication  is  for 
the  purpose  of  obtaining  from  that  government  an  authorization 
that  the  consul  who  is  accredited  to  it  may  be  permitted  to 
exercise  his  functions.  This  authorization  is  termed  an  exequatur 
and  confers  authority  on  the  consul ;  for,  as  Casaregis  (^Disc.  173, 
No.  33)  says,  nuliam  possunt  exercere  jurisdktUmem^  nisi  accedit 
consensus  frincipis  illius  loci  in  quo  ipsi  residere  debent 

"  On  the  other  hand,  it  is  optional  with  the  government  to  refiise 

♦  **  The  principal  customs — unrecognized,  however,  by  Great  Britain — are 
stated  by  Beawes  to  be  as  follows :— a  free  entry  for  his  (the  consul's) 
furniture  and  baggage  upon  his  first  establishment ;  an  exemption  from 
the  excises,  or  inland  duties,  on  liquors  and  other  articles  of  consumption,  for 
himself  and  family ;  a  seat  on  the  bench  with  the  magistrates  of  the  place, 
when  obliged  to  appear  at  their  assemblies  to  act  as  counsel  for  the  subjects  of 
his  nation,  in  all  cases  of  dispute  between  them  and  the  natives  of  the  place  ; 
an  exemption  from  lodging  military  in  his  house  ;  a  guard,  when  required,  to 
aid  and  assist  him  in  the  maintenance  of  his  authority  over  the  subjects  of  his 
own  country  trading  to  the  port,  which,  however,  does  not  extend  to  those 
who  are  constantly  resident  in  the  place,  and  who  in  all  cases,  whether  civil  or 
criminal,  as  well  as  the  consul  himself,  are  subject  to  the  jurisdiction  of  the 
country ;  the  privilege  of  receiving  a  polite  message  from  the  magistrates, 
requesting  his  attendance,  when  necessary,  at  their  assemblies,  instead  of  a 
formal  summons  or  citation." 
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the  exequatur^  or  to  grant  it  with  certain  reservations.*  The 
exequatur  granted  by  Her  Majesty  to  foreign  consuls  in  the 
United  Kingdom  is  addressed  '  to  all  our  loving  subjects '  and 
proclaims  that :  *  We  hereby  require  that  you  do  receive,  counte- 
nance, and,  as  there  may  be  occasion,  favourably  assist  him  (the 
consul)  in  the  exercise  of  his  office,  giving  and  allowing  unto 
him  all  the  privileges,  immunities  and  advantages  thereunto 
belonging.' 

'*  Apart  from  treaty  or  convention,  this  exequatur  would  appear 
to  extend  to  foreign  consuls  all  the  customary  and  usual 
privileges,  immunities  and  advantages;  but  we  must  not  forget 
that,  according  to  the  law  of  England,  an  exequatur  can  only 
permit  such  and  so  many  privileges,  immunities  and  advantages 
as  are  permitted  by  law.t 

''  What,  then,  is  the  law  of  England  ? 

''  To  simplify  this  question,  let  us  divide  the  foregoing  oaths  or 
affidavits  into  different  classes,  viz. : 

''  I.  assertory  judicial  oaths,  as  Nos.  12  and  14 ; 

'*  2.    assertory  extra-judicial,  or  voluntary,  oaths,  as  Nos. 

I  and  s ; 
"3.  promissory  oaths,  as  No.  16. 

"  The  promissory  oath,  being  an  oath  of  office,  is  a  matter  of 
minor  interest,  and,  for  the  purpose  of  keeping  this  paper  within 
reasonable  limits,  I  purposely  pass  it  by  and  confine  myself  to 
the  question  of  the  administering,  by  foreign  consuls,  of  (i)  oaths 
to  witnesses  (judicial  assertory  oaths)  and  (2)  voluntary  oaths 
(extra-judicial  assertory  oaths),  in  Great  Britain. 

"  I  St  "V^th  regard  to  the  judicial  assertory  oath,  by  the  common 
law  of  England  a  court  of  justice,  or  a  magistrate,  or  proper 
officer  invested  with  a  similar  authority,  in  proceedings  relative 
to  the  adjudication  of  a  cause  or  trial,  had  alone  power  to 

*  "  Thus  Charles  X.  of  France,  in  the  exequatur  granted  to  foreign  consols 
accredited  to  France,  declared  that  they  should  not  claim  any  exemption 
to  being  sued  in  commercial  matters,  if  necessary,  in  the  ordinary  courts  of 
justice." 

t  *•  See  Rtx  v.  Cough ^  2  Doug.  796,  referring  to  the  power  of  a  royal 
charter." 
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administer  this  oath.  All  other  assertory  oathS|  excepting  those 
taken  before  persons  authorized  by  the  King^  for  the  purpose  of 
attesting  matters  which  specially  concerned  his  honour  or  interest, 
were  esteemed  to  be  unnecessary,  and  a  breach  of  them  was  not 
punishable,  and,  if  falsely  taken,  they  did  not  support  an  indict- 
ment for  perjury.  *  Perjury,'  says  Lord  Coke,  *is  a  crime 
committed,  where  a  lawful  oath  is  ministered  by  one  that  hath 
authority  to  any  person  in  any  judicial  proceeding  who  sweareth 
absolutely  and  falsely,  in  a  matter  material  to  the  issue  or  cause 
in  question,  by  their  own  act  or  by  the  subornation  of  others ' 
(3rd  Inst  165).  Lord  Mansfield  says  (I^.  v.  AyUtt^  i  T.  R.  69), 
*  In  the  case  of  perjury  I  take  the  circumstances  requisite  to  be 
these  :  the  oath  must  be  taken  in  a  judicial  proceeding,  before  a 
competent  jurisdiction,  and  it  must  be  material  to  the  question 
depending.' 

'*By  the  term  judicial  proceeding  is  to  be  understood  any 
proceeding  relating  to  a  matter  judicially  before  a  judge  or  court, 
although  it  in  no  way  affects  the  principal  judgment  which  is  to 
be  given  in  the  cause ;  thus,  where  a  person  who  offered  himself 
to  be  bail  for  another  knowingly  and  wilfully  swore  that  his 
substance  was  greater  than  it  really  was,  he  was  punished  for 
perjury.  And  the  same,  where  a  person  took  a  false  oath  before 
a  justice  of  the  peace,  in  order  to  induce  the  latter  to  compel 
another  to  find  sureties  for  the  peace. 

'*  It  may  be  stated,  as  an  example  of  the  jealousy  with  which 
the  judges  guarded  their  power  of  administering  an  oath,  that,  a 
defendant  in  the  reign  of  James  I.  being  sued  in  the  Star 
Chamber  for  perjury  committed  in  the  Court  of  Requests  (upon 
a  deposition  there  made  relating  to  a  title  to  land  and  frank- 
tenement),  it  was  held  by  all  the  Justices  of  England  that  this 
perjury  was  not  punishable,  and  that  it  was  only  a  vain  and  idle 
oath,  and  not  a  corrupt  one,  because  the  Court  of  Requests  had 
no  power  to  administer  an  oath  for  the  purpose  of  examining 
titles  of  land,  which,  being  real  property,  were  to  be  discussed  and 
determined  in  the  King's  Courts.  (Yelv.  iii.,  Mich.  5,  B.  R., 
Pcdn^s  Case.) 
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"  Again,  Lord  Coke  (ibid.\  speaking  of  oaths,  says :  *  An  oath 
is  so  sacred  and  so  deeply  concemeth  the  consciences  of  Christian 
men  that  the  same  cannot  be  ministered  to  any,  unless  the  same 
be  allowed  by  the  common  law  or  by  some  Act  of  Parliament 
.  .  .  .  And  oaths  that  have  no  warrant  of  law  are  rather 
nova  tortnenta  quam  sacramenta^  and  it  is  a  high  contempt  to 
minister  an  oath  without  warrant  of  law,  to  be  punished  by  fine 
and  imprisonment  Therefore  commissioners  that  sit  by  force 
of  any  commission  that  is  not  allowed  by  the  common  law,  nor 
warranted  by  authority  of  Parliament,  who  minister  any  oath 
whatsoever,  are  guilty  of  a  high  contempt  and  for  the  same  are  to 
be  fined  and  imprisoned.' 

"  It  will,  therefore,  be  noticed  that  only  those  courts  or  judges 
who  were  empowered  by  common  law  or  by  statute  could 
administer  a  judicial  assertory  oath,  to  which  it  may  be  added 
that  it  was,  and  is,  equally  unlawful  for  an  inferior  court  to 
entertain  causes  not  within  its  jurisdiction.  Such  encroachment 
was,  and  is,  remedied  by  a  (writ  of)  prohibition,  issuing  out  of 
the  King's  Bench  or  other  superior  court  and  prohibiting  the 
pending  litigation.  Further,  it  has  been  held  that  a  prohibition 
may  even  lie  to  a  pretended  court,  or  court  established  or  acting 
without  authority  (2  Salk.  553,  Hil.  i  Ann.,  B.  R.,  Chambers  v, 
Jennings).  But,  nevertheless,  the  restricted  power  of  administering 
a  judicial  oath  and  the  authority  of  prohibiting  a  pretended  court 
did  not,  nor  does  it  now,  hinder  the  exercise  of  a  reference.  A 
reference  is  a  common  law  right  {Caledonian  Railway  v,  Lockhart^ 
3  Macq.  H.  L.  Cas.  808 ;  Reg.  v.  Hardey,  19  L.  J.  (N.S.),  Q.  B. 
197)  to  refer  any  controversy  or  dispute,  concerning  any  personal 
property  (9  Rep.  78)  or  injury  to  persons  individually  or  relatively, 
wherein  damages  would  be  recoverable,  or  concerning  realty,  to 
the  decision  of  a  third  party  or  arbitrator.  But  criminal  matters 
of  a  public  nature  cannot  be  referred  {R,  v.  Blakemore^  14  Q-  B. 
544;  Roll.  Abr.,  C.  2j  id.  B.  14;  id.  K.  15).  This  reference 
may  be  either  verbal,  or  in  writing  not  under  seal,  or  by  specialty 
(either  bond  or  covenant),  or  by  rule  or  order  of  a  judge  of  the 
court  in  which  an  action  is  depending.     Owing,  however,  to  a 
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further  common  law  power,  viz. :  that  th^  parties  may,  at  any 
time  before  an  award  has  been  made,  countermand  the  arbitrator's 
authority,  so  as  to  render  a  subsequent  award  a  mere  nullity 
{Marsh  v,  Bultelly  S  R  &  Aid.  507),  a  reference  at  common 
law  has  been  almost  entirely  superseded  by  the  reference  provided 
by  statute  9  &  10  Will.  III.  c.  13.  But  this  third  person, 
referee  or  arbitrator  (or  whatever  term  be  applied  to  him),  had  no 
power  to  administer  an  oath  to  the  persons  whose  controversy 
was  to  be  adjusted  by  him.  *  No  one,'  says  Lord  Campbell,  in 
giving  judgment  in  the  case  of  Regina  v.  HalUtt  (2  Den. 
C.  C.  239),  '  has  authority  to  administer  an  oath,  unless  it  be 
given  to  him  by  express  statute,  or  he  is  sitting  judicially  according 
to  the  course  of  the  common  law.' 

"  In  185 1  a  statute  (14  &  15  Vict  c.  29)  was  passed  which 
contains  the  following  section : — *  Every  court,  judge,  justice, 
officer,  commissioner,  arbitrator  or  other  person,  now  or  hereafter 
having,  by  law  or  by  consent  of  parties,  authority  to  hear,  receive 
and  examine  evidence,  is  hereby  empowered  to  administer  an 
oath  to  all  such  witnesses  as  are  legally  called  before  them 
respectively.'  Such  oath,  if  falsely  taken,  is  by  the  same  statute 
to  be  deemed  perjury.  From  this  it  would  appear  that  should  a 
foreign  consul,  ^ud  third  person,  or  referee  at  common  law, 
receive  evidence  concerning  a  matter  in  dispute  between  two  or 
more  others,  his  countrymen  or  not,  he  would  be  acting  legally 
and  would  be  empowered  under  the  above  statute  to  administer 
an  oath  to  such  witnesses  who,  on  being  by  him  called  before 
him,  might  think  proper  (there  being  no  means  of  compulsion)  to 
attend  to  his  request 

"  I  am  not  aware  that  any  decision  of  our  courts  has  yet  been 
given  which  is  exactly  in  support  of  this  view.  I  therefore  give  it 
with  considerable  diffidence,  and  only  as  my  own  opinion. 

"In  1856  a  very  important  statute  was  passed  by  our  legisla- 
ture, being  the  19  &  20  Vict  c.  113.  By  this  statute,  upon  an 
application  made  to  one  of  our  superior  judges,  in  the  United 
Kingdom  or  in  the  colonies,  stating  that  any  foreign  tribunal 
before  which  any   civil   or  commercial  matter    is    pending  is 
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desirous  of  obtaining  testimony  in  relation  to  such  matter  from 
iany  witness  within  the  jurisdiction  of  such  judge,  the  judge  may 
order  the  examination,  upon  oath,  or  interrogatories,  or  other- 
wise, of  such  witness,  before  any  person  whom  he  may  name. 
Further,  the  judge  may  compel  any  witness  to  appear  before  the 
person  named  to  conduct  the  examination. 

'*  There  is  nothing  to  show  that  the  person  so  named  to  conduct 
the  examination  shall  not  be  a  foreign  consul  Therefore*  if  a 
consul,  in  a  contentious  matter,  wishes  to  examine  a  willing 
witness  on  oath,  it  would  seem  that  he  might  do  so,  by  the 
joint  operation  of  a  common  law  reference  and  of  the  statute 
14  &  15  Vict  c.  29.  If  the  witness  should  be  unwilling,  the 
consul  must  have  recourse  to  the  judge's  order  under  the  19  &  20 
Vict  c.  113. 

"  But  that  is  not  all  By  the  33  &  34  Vict  c.  52,  s.  24  (1870), 
the  testimony  of  any  witness  may  be  obtained  in  relation  to  any 
criminal  matter,  other  than  a  matter  of  a  political  character, 
pending  in  any  foreign  tribunal,  in  exactly  the  same  manner  as  it 
may  be  obtained  in  relation  to  a  civil  matter,  as  above  explained.* 

*  "  It  is  to  be  presumed,  however,  that  the  judge's  order  would  name  a  police 
magistrate  or  justice  of  the  peace  to  examine  the  witness  in  a  criminal  matter, 
by  virtue  of  the  authority  of  36  &  37  Vict,  c  60,  s.  5,  which  enacts  that  '  a 
Secretary  of  State  may,  by  order  under  his  hand  and  seal,  require  a  police 
magistrate  or  a  justice  of  the  peace  to  take  evidence  for  the  purposes  of  any 
criminal  matter  pending  in  any  court  or  tribunal  in  any  foreign  state ;  and  the 
police  magistrate  or  justice  of  the  peace,  upon  the  receipt  of  such  order,  shall 
take  the  evidence  of  every  witness  appearing  before  him  for  the  purpose  in 
like  manner  as  if  such  witness  appeared  on  a  charge  against  some  defendant 
for  an  indictable  offence,  and  shall  certify  at  the  foot  of  the  depositions  so  taken 
that  such  evidence  was  taken  before  him,  and  shall  transmit  the  same  to  the 
Secretary  of  State.  Such  evidence  may  be  taken  in  the  presence  or  absence  of 
the  person  charged,  if  any,  and  the  fact  of  such  presence  or  absence  shall  be 
stated  in  such  deposition.  Any  person  may,  afterpayment  or  tender  to  him  of 
a  reasonable  sum  for  his  costs  and  expenses  in  this  behalf,  be  compelled,  for 
the  purposes  of  this  section,  to  attend  and  give  evidence  and  answer  questions 
and  produce  documents  in  like  manner  and  subject  to  the  like  conditions  as  he 
may  in  the  case  of  a  charge  preferred  for  an  indictable  offence.  Every  peison 
who  wilfully  gives  false  evidence  before  a  police  magistrate  or  justice  of  the 
peace  under  this  section  shall  be  guilty  of  perjury.  Provided  that  nothing  in 
this  section  shall  apply  in  the  case  of  any  criminal  matter  of  a  political 
character ' " 


(     i69     ) 

"  I  now  pass  to  the  second  question. 

"  With  regard  to  the  extra-judicial,  or  voluntary,  assertory  oath, 
it  appears  that  the  law  of  England  did  not,  nor  does  it  now, 
punish,  as  for  perjury,  the  false  taking  of  such  an  oath,  nor  was, 
nor  is,  such  a  false  oath  in  technical  language  perjury.  In  many 
cases  justices  of  the  peace  are  bound  to  administer  extra-judicial 
oaths,  but  then  such  oaths  are  for  the  most  part,  if  taken  falsely, 
specifically  directed  (by  the  statute  ordering  them  to  be  taken)  to 
be  treated  as  perjury.  For  the  first-mentioned  reason  it  has 
been  firequently  questioned  by  lawyers  how  far  a  magistrate  or 
other  similar  judicial  officer  is  justified  in  receiving  a  voluntary 
extra-judicial  oath — ^and  that  practice  had  become  very  frequent 
towards  the  end  of  the  last  century.  They  held  that  it  was  very 
possible,  in  taking  such  an  oath,  a  man  might  often  in  foro 
conscUntia  incur  the  guilt,  but  at  the  same  time  evade  the 
temporal  penalty,  of  perjury.  Lord  Kenyon,  indeed,  on  many 
occasions  expressed  serious  doubts  whether  a  magistrate  who 
received  a  voluntary  extra-judicial  affidavit  did  not  subject  himself 
to  a  criminal  information.  But,  although  the  false  taking  of  a 
voluntary  extra-judicial  oath  per  se^  in  the  absence  of  a  specific 
statute  to  make  it  perjury,  is  not  perjury,  nor  punishable  as  such, 
or  in  any  other  way  {R.  v.  Foster^  R.  &  R.  459),  yet,  if  it 
amounts,  from  the  circumstances  of  the  case,  to  an  act  of  fraud 
upon  a  public  officer,  with  intent  to  deceive,  whereby  a  matter 
required  by  law  for  the  accomplishment  of  an  act  of  a  public 
nature  is  illegally  obtained,  such  act  of  commission  amounts  to, 
and  is  punishable  as,  an  indictable  misdemeanour.  {R,  v.  Chapman^ 
18  L.  J.  (N.S.)  M.  C.  152;  R.  V.  Hodgkiss,  39  L.  J.  (N.  S.) 
M.  C.  15.) 

"  In  consequence  of  the  increasing  practice,  on  the  part  of 
magistrates  and  other  judicial  officers,  of  taking  voluntary  extra- 
judicial oaths,  as,  for  example,  the  affidavit  of  a  quack  of  the 
efficacy  of  his  nostrums,  or  of  a  brewer  that  his  beer  was  made 
only  of  malt  and  hops,  a  statute  was  passed  in  1835,  bemg  the 
S  &  6  Will.  IV.  c.  62,  which  (sec.  13)  expressly  prohibits  justices, 
or  other  persons,   firom  administering  oaths   touching  matters 
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whereof  they  have  not  jurisdiction  or  cognizance  by  some  statute, 
except  in  the  cases  therein  provided  for.  The  section  is  as 
follows  : 

'* '  And  whereas  a  practice  has  prevailed  of  administering  and 
receiving  oaths  and  affidavits  voluntarily  taken  and  made  in 
matters  not  the  subject  of  any  judicial  inquiry,  nor  in  anywise 
pending  or  at  issue  before  the  justice  of  the  peace  or  other 
person  by  whom  such  oaths  or  affidavits  have  been  administered 
or  received ;  and  whereas  doubts  have  arisen  whether  or  not  such 
proceeding  is  illegal ;  for  the  more  efifectual  suppression  of  such 
practice  and  removing  such  doubts,*  be  it  enacted  that  from  and 
after  the  commencement  of  this  Act  it  shall  not  be  lawful  for  any 
justice  of  the  peace  or  other  person  to  administer,  or  cause  or 
allow  to  be  administered,  or  to  receive,  or  cause  or  allow  to  be 
received,  any  oath,  affidavit  or  solemn  affirmation  touching  any 
matter  or  thing  whereof  such  justice  or  other  person  hath  not 
jurisdiction  or  cognizance  by  some  statute  in  force  at  the  time 
being.  Provided  always  that  nothing  herein  contained  shall  be 
construed  to  extend  to  any  oath,  affidavit  or  solemn  affirmation 
before  any  justice  in  any  matter  or  thing  touching  the  preservation 
of  the  peace,  or  the  prosecution,  trial  or  punishment  of  offences, 
or  touching  any  proceedings  before  either  of  the  Houses  of 
Parliament  or  any  committee  thereof  respectively,  nor  to  any  oath, 
affidavit  or  affirmation  which  may  be  required  by  the  laws  of  any 
foreign  country  to  give  validity  to  instruments  in  writing  designed 
to  be  used  in  such  foreign  countries  respectively.* 

"  The  wording  of  the  last  lines  of  this  section  is  remarkable. 
Nothing  therein  contained  is  to  *  be  construed  to  extend  to  any 
oath,  affidavit  or  affirmation  which  may  be  required  by  the  laws 
of  any  foreign  country.'  There  is  no  mention  of  any  justice  of 
the  peace,  or  of  any  person  to  administer  these  oaths,  nor  does 
the  preamble  of  the  statute  recite  that  foreigners  are  in  the  habit 
of  requiring  affidavits  to  be  made  for  special  purposes.  The 
wording  is  so  wide  that  it  would  almost  at  first  blush  seem  to 

•  **  Held  by  Coleridge,  J.,  that  the  preamble  does  not  govern  the  enacting 
part  of  this  section  (A*,  v.  Nott,  Car.  &  M.,  N.  P.  R.,  290).** 


(     ^71     ) 

permit  (by  excepting  from  punishment)  any  person^  foreign  consul 
or  otherwise,  to  administer  an  oath  in  this  country  to  a  person 
desirous  to  make  any  afRdavit  to  be  used  abroad.  But  a  closer 
inspection  will  discover  that  the  intent  of  the  statute  was  to  reduce 
the  administration  of  voluntary  oaths,  not  to  multiply  them,  that 
the  empowering  of  any  person  to  administer  an  oath  for  foreign 
purposes  would  certainly  tend  to  enlarge  the  administration  of 
such  oaths,  and  that  the  word  *  person'  must  evidently  mean  another 
person  having  some  authority  by  law  to  administer  oaths,  such  as 
a  commissioner  of  the  superior  courts,  a  coroner  or  a  judge 
sitting  at  chambers.  This  view  is  strengthened  by  the  fact  that 
section  15,  referring  to  the  declarations  by  the  same  statute 
substituted  for  oaths  relative  to  certain  matters  in  any  foreign 
kingdom  or  state,  and  enacting  that  such  declarations  shall  be 
received  by  certain  persons,  describes  more  distinctly  who  such 
persons  are,  and  instead  of  'other  person'  employs  the  phrase 
*  other  officer  now  by  law  authorized  to  administer  an  oath.' 

"  And  this  view  is  also  supported  by  the  fact  that  the  principal 
enactments  contained  in  the  above  statute  (passed  9  September, 
1835)  were  provided  for  in  a  statute  passed  earlier  in  the  same 
session  (i,e,  12  June),  being  the  5  &  6  Will  IV.  c.  8,  but 
through  some  delay  in  obtaining  the  royal  assent,  and  for  other 
reasons,  it  was  thought  advisable  to  re-enact  that  statute,  with 
some  further  provisions,  in  the  form  which  is  at  present  in  force. 
Section  12  *  of  the  former  statute  corresponds  to  section  13  of  the 

*  •*  Section  12  of  the  5  &  6  Will.  IV.  c.  8,  is  as  follows : — '  And  whereas  a 
practice  wholly  contrary  to  the  policy  of  the  law  has  been  permitted  to  prevail 
of  administering  and  receiving  oaths  and  affidavits  voluntarily  taken  and  made 
in  matters  not  the  subject  of  any  judicial  inquiry,  nor  in  anywise  pending  or  at 
issue  be/ore  the  justice  of  the  peace  or  other  person  by  whom  such  oaths  or 
affidavits  have 'been  administered  or  received  ;  and  whereas  doubts  have  arisen 
whether  or  not  such  proceeding  is  illegal :  for  the  more  effectual  suppression 
of  such  practice  and  removing  such  doubts,  be  it  enacted  that  from  and  after 
the  1st  day  of  June  next  ensuing  it  shall  not  be  lawful  for  any  justice  of  the 
peace  or  other  person  to  administer,  or  cause  to  be  administered,  or  to  receive, 
or  cause  or  allow  to  be  received,  any  oath,  affidavit  or  solemn  affirmation 
touching  any  matter  or  thing  whereof  such  justice  or  other  person  hath  not 
jurisdiction  or  cognizance  by  some  statute  in  force  at  the  time  being ;  provided 
always  that  nothing  herein  contained  shall  be  construed  to  extend  to  any  oath, 
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latter  statute  and  contains  no  allusion  whatever  to  any  oath 
which  may  be  required  by  the  laws  of  any  foreign  country.  And 
from  the  researches  I  have  made  I  think  there  can  be  little  doubt 
but  that  the  latter  exception  was  added  by  the  Select  Committee 
of  the  House  of  Lords*  (which  was  sitting  during  the  interval 


affidavit  or  solemn  affirmation  before  any  justice  in  any  matter  or  thinj;  tonch- 
ing  the  preservation  of  the  peace  or  the  prosecution,  trial  or  punishment  of 
offences.' " 

*  " ,  a  paper  delivered  to  the  committee,  13th  July,  1835. — Letter  from 

(a  merchant)  to  (a  lord):  'June  27th,  1835.  I  take  the  liberty  of  addressing  your 
Lordship  in  order  to  point  out  a  most  important  and  serious  error,  or  rather 
omission,  which  is  observable  in  the  Act  of  Parliament  passed  this  session  {i^., 
5  &  6  Will.  IV.  c  8,)  for  the  abolition  of  oaths  and  prohibiting  voluntary 
affidavits  sworn  before  justices  of  the  peace,  and  which  may  have  a  most 
injurious  operation  upon  the  trading  classes  of  this  country,  and  especially  upon 
your  mercantile  constituents.  The  framers  of  the  new  Act  appear  not  to  have 
been  aware  that  very  many  kinds  of  instruments  and  documents  constantly  sent 
out  from  this  kingdom  to  foreign  countries  require  by  the  law  or  usages  of  those 
places  to  be  authenticated  by  affidavit  to  be  sworn  before  a  magistrate  ;  such, 
for  example,  as  powers  of  attorney  to  act  abroad  in  the  mercantile  affairs  of 
persons  residing  here,  and  affidavits  of  debt  to  arrest  or  sue  foreign  creditors  ; 
nay,  it  was  only  last  month  that  a  merchant  of  this  town,  a  partner  in  a  firm 
well  known  to  your  Lordship,  brought  to  me  the  document  by  which  he  was 
selling  and  conveying  an  estate  at  Baltimore,  by  the  laws  and  usages  of 
which  the  witness  was  obliged  to  swear  to  an  affidavit  of  the  execution  of  the 
document  before  the  mayor,  and  the  seller  had  to  acknowledge  the  execution 
also  before  the  mayor.  This  ceremony  cannot  be  dispensed  with  ;  and  if  the 
Act  is  to  remain  as  it  was  passed,  it  will,  I  fear,  amount  to  a  prohibition 
against  British  merchants  recovering,  realizing  or  selling  debts,  property  or 
ships  in  foreign  countries  (the  old  Act,  5  Qeo.  II.  c.  7,  does  not  affect  the 
question,  as  it  merely  applies  to  affidavits  respecting  actions  or  suits  in  courts 
of  law  or  equity  in  British  plantations  abroad).  I  am,  as  your  Lordship  knows,  an 
enemy  to  the  unnecessary  multiplication  of  oaths  ;  but  in  this  case  it  is  necessary 
that  some  alteration  should  be  made  in  the  new  Act,  otherwise  a  great  injustice 
will  be  committed  against  the  mercantile  community.     I  observe  that  on 

Wednesday  last gave  notice  of  a  motion  to  make  some  alteration  in  the 

new  Act.  Allow  me  respectfully  to  suggest  that  this  may  afford  an  excellent 
opportunity  for  correcting  it,  if  your  Lordship  should  sec  the  justice  of  my 
observations  and  would  endeavour  to  get  the  following  clause  added: 
"  Provided  always,  that,  notwithstanding  anything  in  the  said  Act  or  in  any  other 
Act  contained,  it  shall  be  lawful  for  any  person  to  swear  to  any  oath,  affidavit 
or  affirmation  intended  to  be  sent  to  parts  beyond  the  seas,  authenticating  or 
referring  to  any  deed,  instrument,  paper  or  account  whatsoever  ;  which  oath, 
affidavit  or  affirmation  any  mayor,  chief  magistrate  or  justice  of  the  peace  shall 
be  and  is  hereby  authorized  and  empowered  tc  administer."  There  are  also 
various  affidavits  which  are  commonly  made  b  :fore  magistrates,  to  be  used  in 
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between  the  passing  of  the  fonner  and  of  the  latter  of  the  above- 
mentioned  statutes),  with  the  express  desire  of  enabling  an 
English  mayor,  magistrate  or  justice  of  the  peace  to  continue  to 
exercise  the  practice  of  administering  a  voluntary  oath  for  the 
purpose  of  authenticating  documents  to  be  sent  abroad,  and  with 
no  other  intent 

**  I  therefore  submit  that  the  proper  interpretation  of  the  word 
'person'  in  the  13th  section  of  5  &  6  Will  IV.  c.  62,  is  some 
other  officer  by  the  law  of  the  United  Kingdom  authorized  to 
administer  an  oath,  or ^  pro  h&c  vice^  a  person  ejusdem  generis  as  a 
justice  of  the  peace  ;  and,  therefore,  that  neither  a  foreign  consul 
nor  any  other  person,  other  than  the  judicial  officers  excepted 
by  the  above  statute,  can  by  law  administer  an  extra-judicial 
voluntary  oath.  The  Promissory  Oaths  Act,  1868  (31  &  32 
Vict  c  72),  which  enacts  that  nothing  in  it  contained  shall  affect 
certain  oaths,  is  quite  silent  on  the  above  subject 

''  I  fear,  therefore,  that  the  answer  appears  to  be  undeniable  that 
the  law  of  England  does  not  sanction  the  numerous  voluntary  oaths 
which  are  administered  and  the  numerous  affidavits  which  are 
received  by  foreign  consuls  every  hour  of  the  day  in  Her 
Majesty's  dominions ;  and  that  the  practice,  although  not,  in  the 
language  of  Lord  Cojce,  'a  high  contempt,'  is  nevertheless  a 
misdemeanour. 

"  Further,  there  is  no  trace  whatsoever  in  any  statute,  or  in  the 
common  law,  of  recognition  by  this  country  of  any  authority  in 
a  foreign  consul  to  administer  an  oath  or  to  receive  an  affidavit* 


this  country,  such  as  those  accompanying  notices  of  dissolution  of  partnerships, 
for  insertion  in  the  London  Gazette,  affidavits  to  be  used  at  the  Bank  of 
England,  or  respecting  property  in  the  public  funds,  which  I  think  ought 
also  to  be  expressly  excepted,  or  the  passing  them  over  in  silence  may  cause 
great  inconvenience  and  expense    to   the  parties   wanting    to  use    them. 

(Signed) .'" 

*  '*The  only  instance,  I  believe,  in  which  a  foreign  consul  is  spoken  of  in 
our  statute  books  b  in  the  4th  section  of  the  24  &  25  Vict  c.  121,  which 
enacts  that,  whenever  a  convention  shall  be  made  between  Her  Majesty  and 
any  foreign  state,  whereby  Her  Majesty's  consuls  or  vice-consuls  in  such 
foreign  state  shall  receive  ^e  same  or  like  powers  and  authorities  as  thetein- 
after  expressed,  Her  Majesty  may,  by  order  in  Council,  direct  that,  when 
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On  the  contrary,  it  has  ever  been  laid  down^  from  the  earliest 
times  of  legal  history,  that  no  oath  can  amount  to  perjury, 
but  is,  in  the  eye  of  the  law,  of  no  manner  of  force  and 
altogether  idle,  which  is  administered,  either  before,  or  by, 
persons  acting  in  a  private  capacity,  or  before  those  who  take  upon 
themselves  to  administer  oaths  of  a  public  nature,  without  legal 
authority  for  their  so  doing,  or  before  those  who  are  legally 
authorized  to  administer  some  kinds  of  oaths,  but  not  those  which 
happen  to  be  taken  before  them,  or  before  those  who  take  upon 
themselves  to  administer  justice  by  virtue  of  an  authority 
seemingly  colourable,  but  in  truth  unwarranted  and  void  (i 
Hawk.  P.  C.  c  69).  And  even  where  a  court  was  lawfully 
constituted  by  Act  of  Parliament  (viz. :  the  Local  Marine  Board, 
by  17  &  18  Vict  c.  104,  s.  241),  but  the  Act  did  not  spe- 
cifically declare  that  false  swearing  before  such  court  should  be 
deemed  to  be  perjury,  it  was  a  matter  of  considerable  doubt 
whether  false  swearing  before  such  a  court  was  punishable  as 
perjury  (L.  R.  i  C.  C.  R.  54).  And  where  commissioners  held 
a  court  to  examine  a  bankrupt,  it  was  decided  that  their  authority 
to  administer  an  oath  took  its  root  in  the  bankruptcy,  and,  there* 
fore,  if  the  person  who  swore  falsely  was  not  in  reality  a  bank- 
rupt, the  false  swearing  did  not  amount  to  perjury  {Rex  v. 
Panshon^  3  Camp.  96). 

subjects  of  such  foreign  state  die  in  Her  Majesty's  dominions,  and  there 
shall  be  no  persons  to  administer  to  their  estates,  the  consul  of  such  foreign 
state  may  administer.  While,  on  the  other  hand,  the  Merchant  Shipping  Act, 
1873  (3^  &  37  Vict.  c.  85) — which  declares  in  section  11  that,  whenever  it  has 
been  made  to  appear  to  Her  Majesty  that  the  government  of  any  foreign  state 
is  desirous  that  any  of  the  provisions  qf  the  Merchant  Shipping  Acts,  1854  to 
1873,  relating  to  the  engagement  and  discharge  of  seamen,  shall  apply  to  the 
ships  of  such  state.  Her  Majesty  may,  by  order  in  Council,  declare  that  such  of 
the  said  provisions  as  are  in  such  order  specified  shall,  subject  to  the  Hmitations, 
if  any,  contained  in  the  order,  apply,  and  thereupon,  so  long  as  the  order 
remains  in  force,  such  provisions  shall  apply,  subject  to  the  said  limitations,  to 
the  ships  of  such  state  and  to  the  owners,  masters,  officers  and  crews  of  such 
ships,  when  not  within  the  jurisdiction  of  such  state,  in  the  same  manner  in  all 
respects  as  if  such  ships  were  British  ships — clearly  shows  that,  in  the  important 
negotiations  concerning  the  engagement  and  discharge  of  foreign  seamen,  the 
jurisdiction  of  any  foreign  consul  in  Her  Majesty's  dominions  is  entirely 
ignored." 
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"  I  have  included  in  my  earlier  observations  the  question  (No. 
ii)  respecting  a  foreign  consul  acting  as  a  notary  public,  because 
it  happens  that  voluntary  oaths  are  by  some  foreign  states  exacted 
in  notarial  acts,  and  in  such  cases  the  observations  I  have  already 
made,  of  necessity,  equally  apply.  But  even  where  an  oath  is  not 
administered,  it  is  not  to  be  forgotten  by  us  that  the  statute  41 
Geo.  III.  c.  79,  enacts  that  *  no  person  in  England  shall  use  and 
exercise  the  office  of  notary,  or  do  any  notarial  act,  unless  such 
person  shall  have  been  duly  sworn,  admitted  and  enrolled,  in 
manner  hereinafter  directed,  in  the  court  wherein  notaries  have 
been  accustomarily  sworn,  admitted  and  enrolled.' 

"  As  I  have  intimated  earlier  in  this  paper,  I  very  much  fear 
that  the  result  of  my  investigations  into  this  complex  question 
does  not  enable  me  to  aver  that  the  gentlemen  to  whom  I  am  so 
greatly  indebted  for  much  valuable  information  are,  when 
performing  the  duties  required  of  them  by  their  own  governments 
of  administering  voluntary  oaths  and  receiving  affidavits,  strictly 
within  the  mischief  of  the  law  of  England.  I  do  not  know  what  the 
committee  appointed  by  this  Association,  on  'the  taking  of 
evidence  for  foreign  tribunals,'  is  likely  to  recommend  in  respect 
to  this  particular  point,  but  I  do  trust,  and  I  think  I  shall  carry 
this  meeting  with  me,  when  I  express  my  sincere  hope,  that  they 
will  see  their  way  to  recommend  that  every  assistance  should  be  given 
by  the  laws  of  all  countries  to  enable  foreign  consuls  to  fulfil  their 
proper  fiinctions  with  perfect  freedom,  and  that  all  necessary 
facilities  should  be  affi>rded  them  for  so  doing,  even  if  it  may 
cost  us  some  sacrifice  of  old  cherished  notions." 

Foreign  Judgments. 

This  was  followed  by  the  reading  of  the  following  short  report, 
drawn  up  by  Mr.  F.  T.  Piggott,  of  London,  as  Honorary  Secretary 
of  the  Committee  upon  Foreign  Judgments : 

"  Owing  to  the  manner  in  which  this  Committee  is  constituted,  it 
has  been  impossible  to  obtain  a  meeting  of  the  members.  I  have 
therefore  very  little  progress  to  report. 
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'*  The  work  done  during  the  past  year  is  as  follows  : 
*^I  addressed  a  circular  letter,  for  the  purpose  of  gathering 
information  for  the  Committee,  to  members  of  the  Association 
who  seemed  best  qualified  to  supply  the  knowledge  we  required, 
resident  in  the  following  countries:  Spain,  France,  Germany, 
Hungary,   Sweden,   Belgium,    Norway,    Denmark,   Switzerland, 
Russia  and  Holland. 
'*  In  this  letter  I  requested  answers  to  the  following  questions : 
"  I.  In  what  cases  is  jurisdiction  over  absent  defendants  assumed 
in  your  country,  and  what  process  is  adopted  against 
them? 
"  2.  By  Order  xi..  Rule  i,  of  the  English  Judicature  Acts  it 
is  provided  that  service  out  of  the  jurisdiction  of  a  writ 
of  summons,  or  notice  of  a  writ  of  summons,  may  be 
allowed  by  the  court  or  a  judge  whenever  there  has  been 
a  breach,  within  the  jurisdiction,  of  any  contract,  wherever 
made.    Would  a  judgment  of  an  English  court,  proceeding 
upon  this  rule,  be  recognized  and  enforced  by  the  courts 
in  your  country  ? 
"3.  Generally,  have   you  any   special    legislation  upon   the 

subject  ? 
"  To  these  questions  I  have  received  the  following  answers : — 
as  to  the  law  of  Sweden,  from  Mr.  Bj5rck,  Mayor  of  Gothen- 
burg ;  as  to  the  law  of  Switzerland,  from  M.  Charles  Brocher;  * 
as  to  the  law  of  Denmark,  from  Dr.  Hindenburg  ;  f  smd  as  to 
the  law  of  Hungary,  from  Dr.  Albert  Alexy.  J 

"  Until  I  receive  further  assistance  in  this  matter,  it  will  be 
impossible  to  present  a  full  and  useful  report  to  the  Association. 

"I  have  been  favoured  also  by  M.  Charles  Brocher 
with  his  Cotnmentaire  Pratique  et  Thkoriquedu  Traitk  Franco-Suisse 
du  1$  Juin  1869,  sur  la  Competence  Judiciaire  et  PExkution  des 
Jugements,  and  by  M.  Daniel  de  Folleville  with  an  extract 
from  his  article  on  the  subject  in  the  Revue  de  rjnstitut  Juridique 
International  dltalie^  1879. 

♦  Professor  of  Laws  in  the  University  of  Geneva, 
t  Of  Copenhagen.  %  Of  Buda-Pestb. 
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"  After  the  appearance  of  the  Report  of  the  London  Congress 
I  addressed  a  further  circular  letter  to  the  members  of  the 
Committee  : — 

" '  The  point  which  I  shall  ask  this  Committee  to  consider  is 
*  assumed  jurisdiction  over  foreigners.' 

"  *  My  own  views  on  the  subject  are  expressed  in  the  paper  read 
before  the  Congress  last  year,  to  which  I  venture  to  refer  you  in 
the  report    The  subject  is  also   discussed  at  some  length  in 

various  parts  of  my  treatise  on  foreign  judgments. 

•  •  •  •  • 

"*You  will  see  that  the  point  upon  which  I  am  anxious  to 
obtain  the  unanimous  expression  of  opinion  of  the  members  of 
this  Committee  is,  that  it  should  be  left  to  the  discretion  of  all 
legislatures  to  determine  in  what  cases  they  consider  it  expedient 
to  assume  jurisdiction  over,  and  pronounce  judgment  in  respect 
of,  an  alien  defendant  not  resident  within  the  jurisdiction ;  and 
that  the  judgment  consequent  thereon  should  be  upheld  and 
enforced  by  the  courts  of  all  other  countries. 

'' '  This  is,  I  am  aware,  a  very  advanced  proposition,  and  one 
that  we  can  hardly  expect  the  courts  to  adopt  without  much 
deliberation ;  but  the  Association  is  the  pioneer  of  international 
law  and  is  formed  to  guide  opinion  upon  such  points.  I  trust 
you  will  see  the  importance  of  the  proposition,  and  that  you  will 
be  able  to  assent  to  it' 

"  From  'M.  de  Folleville  I  have  received  an  answer 
assenting  to  the  proposition;  from  Sir  Travers  Twiss  and 
M.  Clunet  I  have  received  communications,  but  no  definite 
answer.  I  regret  to  say  that  these  are  the  only  replies  vouch- 
safed by  the  members  of  the  Committee. 

"  I  trust  at  the  assembling  of  the  Congress  of  1881  I  may  be 
able  to  report  further  and  more  satisfactory  progress." 

IVar  Indemnities. 

Professor  W.  Lloyd  Birkbeck,  of  Cambridge,  England,  mentioned 
that  at  the  Frankfort  Conference  of  the  Association  the  late  Dr. 
J.    P.   Thompson,   of  Beflin,   M.   FRtofeRic   Passv,  of   Paris, 
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Member  of  the  Institute  of  France,  Mr.  Henry  Richard,  M.P., 
of  London,  Mr.  H.  H.  Meier,  of  Bremen,  Member  of  the  Gennan 
Reichstag,  and  himself  had  been  appointed  a  committee  to  report 
to  the  ensuing  annual  Conference  upon  the  question  :  ^*  By  what 
right,  and  under  what  conditions,  may  an  aggressive  power  claim  a 
war  indemnity  in  the  event  of  conquest  ?" 

A  report  had  been  duly  presented  to  the  London  Conference, 
which,  briefly  speaking,  recognized  the  admissibility  of  the 
principle  of  war  indemnities,  where  a  state,  having  received  a 
grave  injury  from  another  state,  appealed  to  the  sword  and  was 
victorious,  but  not  where  the  victor  had  commenced  war  upon 
alleged  grounds  of  humanity.  That  report  had  been  prepared  by 
himself,  acquiesced  in  by  Mr.  Richard,  who  had  been  present  at 
the  London  Conference,  and  approved  of  by  letter  by  the  other 
members  of  the  committee,  and,  as  it  fully  answered  the  question 
referred  to  the  committee,  might  be  considered  a  final,  and  not,  as 
it  had  been  described  in  the  official  record  of  the  proceedings  of 
the  London  Conference,  a  provisional  report.  He  made  this  ex- 
planation in  deference  to  a  wish  expressed  by  the  late  Dr. 
Thompson,  and  he  would  ask  the  Conference  to  adopt  the  report 
presented  at  London  nunc  pro  tunc  as  a  final  one. 


This  was  done. 


The  Reduction  of  Armametits. 


Mr.  Conrad  F.  Stollmeyer,  of  Trinidad,  dilated  upon  the 
terrible  results  which  would  probably  follow  another  war  between 
France  and  Germany,  and  asked  whether  in  the  face  of  the  eventuali- 
ties which  he  had  described  it  would  not  be  infinitely  better  that  the 
•French  and  Germans,  who  called  themselves  civilized  nations, 
should  diminish,  rather  than  increase,  their  armaments.    He  added  : 

"The  United  States,  with  a  standing  army  of  about  25,000 
men,  are  decreasing  their  war  debt  every  month,  while  the 
European  states  are  contracting  new  liabilities  and  inventing  new 
taxes  to  keep  up  their  millions  of  soldiers.  Iron-clads  are  useless 
national  luxuries.     They  cannot  resist  torpedoes  and  are  only 
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• 

fit  to  be  sold  for  old  iron.  Monster  guns  are  another  folly ;  up 
to  now  they  have  only  been  used  for  target  practice.  Fortresses 
are  no  security  against  dynamite,  which  can  be  thrown  upon  them 
from  balloons.  Nations  empoverish  each  other  by  their  vast 
standing  armies,  which  in  peace  are  useless  and  in  war  destructive. 
*  But,'  say  some,  *  if  it  were  not  for  war,  what  should  we  do  with 
all  the  people  ?  The  world  would  soon  be  overpopulated.*  This 
is  another  great  error.  The  valley  of  the  Mississippi  can  alone 
maintain  20,000,000  of  men.  The  province  of  Guyana  in 
Venezuela,  which  is  as  large  as  France,  has  only  35,000  inhabi- 
tants and  some  of  the  richest  soil  on  the  face  of  the  earth.  The 
United  States  could  alone  provide  food  and  shelter  for  the  present 
human  race.  One  seventh  part  of  the  surface  of  the  globe  is  still 
covered  with  swamps  and  deserts  awaiting  the  labour  of  men, 
whilst  nations  fight  and  destroy  each  other  for  the  benefit  of  a 
few  politicians  and  reigning  families.  And  yet  we  believe  and 
hope  that  peace  and  good-will  among  men  will  one  day  reign  upon 
earth  !  May  that  day  not  be  far  distant,  and  may  the  labours  of 
peace-and-law-loving  men  hasten  its  advent  I" 

Votes  of  Thanks. 

Before  separating,  the  Conference  unanimously  passed  the 
following  votes  of  thanks  : 

Proposed  by  Sir  Travers  Twiss,  Q.C,  D.C.L.,  F.R.S.,  of 
London,  seconded  by  M.  T.  C.  Engels,  of  Antwerp,  Chairman  of 
the  Belgian  Lloyd : 

"  Resolved  that  the  warmest  thanks  of  this  Association  be  offered 
to  Dr.  Welti,  President  of  the  Federal  Council  of  the  Swiss  Con- 
federation, for  his  courtesy  in  presiding  at  the  inaugural  meeting 
of  the  Conference,  and  to  the  Federal  Council  for  their  kindness  in 
placing  the  Hall  of  the  National  Council  in  the  Federal  Palace  at 
the  disposal  of  the  Association  for  the  Conference ;" 

Proposed  by  Dr.  K  E.  Wendt,  of  London,  seconded  by  Mr. 
F.  R.  Coudert,  of  New  York : 

'  N   2 
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"  Resolved  that  the  cordial  thanks  of  this  Association  be  given 
to  the  Reception  Committee  for  their  kind  co-operation  in  pro- 
viding a  hearty  welcome  to  the  members  of  the  Association  and 
for  the  generous  hospitality  of  their  reception  of  the  members  of 
the  Conference  at  the  banquet  at  the  Bemerhof;  " 

Proposed  by  Dr.  H.  Jaques,  of  Vienna,  Member  of  the  Lower 
Chamber  of  the  Austrian  Parliament,  seconded  by  Mr.  H.  W. 
Freeland,  of  London  :  ^ 

"^  Resolved  that  the  sincere  thanks  of  this  Association  be  offered 
to  Professor  Dr.  Konig,  President  of  the  Swiss  Society  of  Jurists, 
for  his  kind  offices  and  effectual  exertions  in  furthering  the 
interests  and  promoting  the  success  of  the  Conference  of  the 
Association ;" 

Proposed  by  Dr.  J.  H.  Tristram,  Judge  of  the  Consistory 
Court  of  London,  seconded  by  the  Hon.  Judge  Hunt,  of 
Washington : 

''  Resolved  that  this  Association  offers  its  sincere  thanks  to  Dr. 
F.  SiEVEKiNG,  President  of  the  Hanseatic  High  Court  of  Appeal  at 
Hamburg,  for  the  learned  and  comprehensive  address  which  he 
delivered  at  the  opening  of  the  proceedings  of  the  Conference 
and  for  the  courtesy  and  judgment  with  which  he  has  presided 
over  the  discussions  of  the  Conference." 

Professor  Konig  and  Dr.  Sieveking  suitably  responded. 

Close  of  the  Conference. 
Dr.  Sieveking  then  declared  the  Conference  to  be  closed. 


Oliver  Smith, 
Honorary  International  Secretary. 
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APPENDIX  A. 


THE  YORK  AND  ANTWERP  RULES. 

Rule  I.  Jettison  of  Deck  Cargo, — No  jettison  of  deck  cargo  shall  be  made 
good  as  general  average. 

Evexy  structure  not  built  in  with  the  frame  of  the  vessel  shaU  be  considered 
to  be  a  part  of  the  deck  of  the  vessel. 

Rule  II.  Damage  by  Jettison, — Damage  done  to  goods  or  merchandise  by 
water  which  unavoidably  goes  down  a  ship's  hatches  opened  or  other  opening 
made  for  the  purpose  of  making  a  jettison  shall  be  made  good  as  general 
average,  in  case  the  loss  by  jettison  is  so  made  good. 

Damage  done  by  breakage  and  chafing  or  otherwise  from  derangement  of 
stowage  consequent  upon  a  jettison  shall  be  made  good  as  general  average,  in 
case  the  loss  by  jettison  is  so  made  good. 

Rule  III.  Extinguishing  Fire  on  SkipboartL—TiKEcaj^  done  to  a  ship  and 
cargo  or  either  of  them  by  water  or  otherwise  in  extinguishing  a  fire  on  board 
the  ship  shall  be  general  average  ;  except  that  no  compensation  be  made  for 
damage  done  by  water  to  packages  which  have  been  on  fire. 

Rule  IV.  Cutting  away  Wreck, — Loss  or  damage  caused  by  cutting  away 
the  wreck  or  remains  of  spars  or  of  other  things  which  have  previously  been 
carried  away  by  sea-peril  shall  not  be  made  good  as  general  average. 

Rule  V.  Voluntary  Stranding, — When  a  ship  is  intentionally  run  on  shore 
because  she  is  sinking  or  driving  on  shore  or  rocks,  no  damage  caused  to  the 
ship,  the  cargo  and  the  freight,  or  any  or  either  of  them,  by  such  intentional 
running  on  shore  shall  be  made  good  as  general  average. 

Rule  VL  Carrying  Press  of  Sail, — Damage  occasioned  to  a  ship  or  cargo 
by  carrying  a  press  of  sail  shall  not  be  made  good  as  general  average; 

Rule  VII.  Port  of  Refuge  Expenses,— ^hea  a  ship  shall  have  entered  a 
port  of  refuge  under  such  circumstances  that  the  expenses  of  entering  the  port 
are  admissible  as  general  average,  and  when  she  shidl  have  sailed  thence  with 
her  original  cargo  or  a  part  of  it,  the  corresponding  expenses  of  leaving  such 
port  shall  likewise  be  admitted  as  general  average ;  and,  whenever  the  cost  of 
discharging  cargo  at  such  port  is  admissible  as  general  average,  the  cost  of 
reloading  and  stowing  such  cargo  on  board  the  said  ship,  together  with  all 
storage  charges  on  such  cargo,  shall  likewise  be  so  admitted. 

Rule  VIII.  Wages  and  Maintenance  of  Crew  in  Port  of  Refuge,— ^hto.  a 
ship  shall  have  entered  a  port  of  refuge  under  the  circumstances  defined  in 
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Rnle  VII.,  the  wages  and  cost  of  maintenance  of  the  master  and  mariners  from 
the  time  of  entering  such  port,  until  the  ship  shall  have  been  made  ready  to 
proceed  upon  her  voyage,  shall  be  made  good  as  general  average. 

Rule  IX.  Damage  to  Cargo  in  Discharging, — Damage  done  to  cargo  by 
discharging  it  at  a  port  of  refuge  shall  not  be  admissible  as  general  average, 
in  case  such  cargo  shall  have  been  discharged  at  the  place  and  in  the  manner 
customary  at  that  port  with  ships  not  in  distress. 

Rule  X.  Contributory  Values, — The  contribution  to  a  general  average 
shall  be  made  upon  the  actual  values  of  the  property  at  the  termination  of  the 
adventure,  to  which  shall  be  added  the  amount  made  good  as  general 
average  for  property  sacrificed  ;  deduction  being  made  from  the  shipowner's 
freight  and  passage-money  at  risk  of  such  port-charges  and  crew's  wages  as 
would  not  have  been  incurred,  had  the  ship  and  cargo  been  totally  lost  at  the 
date  of  the  general  average  act  or  sacrifice  ;  deduction  being  also  made  from 
the  value  of  the  property  of  all  charges  incurred  in  respect  thereof  subsequently 
to  the  arising  of  the  claim  to  general  average. 

Rule  XI.  Loss  of  Freight, — In  eveiy  case  in  which  a  sacrifice  of  cargo  is 
made  good  as  general  average,  the  loss  of  freight,  if  any,  which  is  caused  by 
such  loss  of  cargo  shall  Ukewise  be  so  made  good. 

Rule  XII.  Amount  to  be  made  good  for  Cargo, — The  value  to  be  allowed 
for  goods  sacrificed  shall  be  that  value  which  the  owner  would  have  received, 
if  such  goods  had  not  been  sacrificed. 
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APPENDIX  B. 


PRINCIPLES  FOR  AN  INTERNATIONAL  LAW  TO  GOVERN 
BILLS  OF  EXCHANGE,  ADOPTED  BY  THE  ASSOCIATION 
AT  THE  BREMEN,  ANTWERP  AND  FRANKFORT  CON- 
FERENCES. 

1.  The  capacity  to  contract  by  means  of  a  bill  of  exchange  shall  be 
governed  by  the  general  capacity  to  enter  into  an  obligation. 

2.  To  constitute  a  bill  of  exchange  it  shall  be  necessary  to  insert  on  the 
face  of  the  instrument  the  words  "  Bill  of  Exchange  "  or  their  equivalent 

3.  It  sliall  not  be  obligatory  to  insert  on  the  face  of  the  instrument,  or  on 
any  indorsement,  the  words  **  Value  received ''  nor  to  state  a  consideration. 

4.  Usances  shall  be  abolished. 

5.  The  validity  of  a  bill  of  exchange  shall  not  be  affected  by  the  absence  or 
insufficiency  of  a  stamp. 

6.  A  bill  of  exchange  shall  be  deemed  negotiable  to  order,  unless  restricted 
in  express  words  on  the  face  of  the  instrument  or  on  an  indorsement 

7.  The  making  of  a  bill  of  exchange  to  bearer  shall  not  be  allowed. 

8.  The  rule  of  law  of  distantia  loci  shall  not  apply  to  bills  of  exchange. 

9.  A  bill  of  exchange  shall  be  negotiable  by  blank  indorsement 

10.  The  indorsement  of  an  overdue  bill  of  exchange  which  has  not  been 
duly  protested  for  dishonour  for  non-payment  shall  convey  to  the  holder  a 
right  of  recourse  only  against  the  acceptor  and  indorsers  subsequent  to  due 
date.  Where  due  protest  has  been  made,  the  holder  shall  only  possess  the 
rights  of  the  indorser  to  him  against  the  acceptor,  drawer  and  prior  in- 
dorsers. 

11.  The  acceptance  of  a  bill  of  exchange  must  be  in  writing  on  the  face  of 
the  bill  itself.  The  signature  of  the  drawee  (without  additional  words)  shall 
constitute  acceptance,  if  written  on  the  face  of  the  bilL 

12.  The  drawee  may  accept  for  a  less  sum  than  the  amount  of  the  bill. 

13.  In  case  of  dishonour  for  non-acceptance  or  for  conditional  acceptance, 
the  holder  shall  have  an  immediate  right  of  action  against  the  drawer  and  the 
indorsers  for  payment  of  the  amount  of  the  bill  and  expenses,  less  discount. 

14.  The  cancellation  of  a  written  acceptance  shall  be  of  no  effect. 

15.  Where  the  acceptor  shall  have  committed  an  act  of  bankruptcy  before 
due  date,  the  holder  shall  have  an  immediate  right  of  action  against  the 
drawer  and  indorsers  for  payment  of  the  amount  of  the  bill  and  expenses, 
less  discount. 
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16.  No  days  of  grace  shall  be  allowed. 

17.  The  holder  of  a  bill  of  exchange  shall  not  be  bound,  in  seeking 
recourse,  by  the  order  of  succession  of  the  indorsements,  nor  by  any  prior 
election. 

18.  Protest,  or  noting  for  protest,  shall  be  necessary  to  preserve  the  right  of 
recourse  upon  a  bill  of  exchange  dishonoured  for  non-acceptance  or  for 
non-pa3rment. 

19.  Immediate  notice  of  dishonour  shall  be  necessary  to  preserve  the  right 
of  recourse  upon  a  bill  of  exchange.* 

2a  The  time  within  which  protest  must  be  made  shall  be  extended  in  the 
case  of  tfis  major  during  the  time  of  the  cause  of  interruption,  but  shall  not  in 
any  event  exceed  a  short  period  of  time  to  be  fixed  by  the  code. 

21.  No  annulling  clause  need  be  inserted  in  duplicates. 

22.  A  simultaneous  right  of  action  on  a  bill  of  exchange  shall  be  allowed 
against  all  or  any  one  or  more  of  the  parties  to  the  bill. 

23.  The  surety  upon  a  bill  of  exchange  {donneur  d*aval)  shall  be  primarily 
liable  with  the  person  whose  surety  he  is. 

24.  The  capacity  of  a  foreigner  to  contract  by  means  of  a  bill  of  exchange 
shall  be  governed  by  the  law  of  his  country  ;  but  a  foreigner  who  enters  into 
a  contract  of  exchange,  being  incapable  of  binding  himself  by  such  a  contract 
in  his  own  country,  shall  be  bound,  if  he  is  capable  of  binding  himself  l^  such 
a  contract  under  the  law  of  the  country  in  which  he  contracts. 

25.  The  owner  of  a  lost  or  destroyed  bill  of  exchange,  duly  protested  for 
want  of  payment,  has  a  right,  upon  giving  security,  to  payment  of  the  bill  by 
the  acceptor,  any  indorser  prior  to  himself,  or  the  drawer. 

26.  The  limitation  of  actions  upon  bills  of  exchange  against  all  the  parties 
(acceptor,  drawer,  indorsers  and  sureties  =  donneurs  d*aval)  shall  be  eighteen 
months  from  due  date. 

ay.  In  the  foregoing  articles  the  term  Bill  of  Exchange  shall  include  Pro- 
missory Note,  where  such  interpretation  is  applicable;  but  Promissory 
Note  shall  not  apply  to  coupons,  bankers'  cheques  and  other  similar 
instruments  in  those  countries  where  such  instruments  axe  classed  as 
promissory  notes. 

*  SobKtituted  at  Frankfort  for  "  Default  of  notice  of  dishonour  for  non-acoeptance  or  non- 
payment shall  not  entail  upon  the  holdo-  or  other  parties  to  a  bill  of  exchange  the  loss  of 
their  right  of  recourse  for  the  amount  of  the  bill :  but  the  defaulting  party  shall  nevcrthekss 
be  liable  for  any  damage  occasioned  by  such  defaidt,"  passed  at  Bremen. 
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APPENDIX  C 


RESOLUTIONS  PROPOSED  BY  THE  COMMITTEE  UPON 
PATENTS  FOR  INVENTIONS  IN  A  REPORT  ADOPTED  AT 
THE  LONDON  CONFERENCE  IN  1879. 

L  General  principles. 

1.  The  right  of  inventors  over  their  productions  is  a  right  of  property. 
The  law  does  not  create,  it  only  regulates  it 

2.  A  temporary  privilege,  of  sufficient  duration  to  ensure  the  remuneration 
of  their  labours  and  outlay,  should  be  accorded  to  inventors,  less  in 
their  own  interest  than  in  that  of  industry  in  generaL 

II.  Laws  and  treaties. 

3.  Patents  for  inventions  should  be  the  subject  of  a  special  and  complete 
law  in  each  country. 

4.  Foreigners  ought,  with  respect  to  patents,  to  be  treated  in  exactly  the 
same  way  as  citizens. 

5.  Stipulations  for  the  reciprocal  protection  of  patent  rights  between 
different  countries  should  be  contained  in  special  conventions  indepen- 
dent both  of  treaties  of  commerce  and  of  conventions  for  the  mutual 
recognition  of  literary  and  artistic  copyright. 

III.  Patent  Office. 

6.  A  special  department  for  patents,  trade  marks  and  registered  designs 
shoiUd  be  established  in  each  country.  A  central  depot  of  patents  &c. 
should  be  attached  to  it  for  the  use  of  the  public  Independently  of  any 
other  publication,  the  administration  of  patents  &c.  should  publish  a 
peripdical  official  journal. 

IV.  Fees. 

7.  The  fees  levied  on  patents  should  not  be  larger  than  is  necessary  to 
cover  the  expenses  of  the  Patent  Office  and  should  be  levied  by  periodical 
payments. 

V.  What  is  patentable  and  by  whom. 

8.  All  inventions,  whether  of  procedures  or  of  products,  should  be 
patentable,  except  financial  combinations  or  inventions  contrary  to 
public  order  or  to  morality.  In  particular,  chemical,  alimentary  and 
pharmaceutical  preparations  should  be  patentable. 

9.  In  the  absence  of  fraud,  the  first  applicant  should  be  deemed  the 
inventor. 
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9a.  No  pereon,  except  he  be  engaged  in  the  Patent  Office,  should,  by 
reason  of  his  employment,  be  debarred  from  obtaining  patents  for  his 
inventions. 

VL   Provisions  as  to  international  exhibitions. 

10.  Provisional  protection  should  be  granted  to  patentable  inventions 
exhibited  at  international  exhibitions,  or  such  as  are  officially  recognized. 

11.  The  term  during  which  inventions  are  thus  protected  should  not  be 
deducted  from  the  term  of  the  patent. 

12.  Such  provisional  protection  should  extend  to  all  the  countries  repre- 
sented at  the  exhibitions. 

13.  The  fact  that  an  article  is  an  exhibit  at  an  international  or  officially 
recognized  exhibition  should  not  interefere  with  the  right  of  seizing  it  as 
an  infringement. 

VII.  Provisional  protection. 

14.  Provisional  prptection  for  twelve  months  should  be  granted  on  the 
applicant  for  a  patent  filing  a  provisional  specification  containing  an 
outline  description  of  the  nature  of  his  invention,  in  which  no  details 
should  be  required. 

VIII.  Procedure  on  application. 

15.  No  description  of  the  invention,  except  its  name,  should  be  published 
before  the  issue  of  the  patent,  except  as  mentioned  in  paragraph  19. 

16.  The  deposit  of  provisional  specifications  should,  if  desired  by  the  in- 
ventor, be  allowed  to  be  made  at  the  authorized  local  office  and  at  the 
consulates  of  the  various  nations,  and  on  such  deposit  at  a  consulate, 
and  the  payment  of  the  patent  fees,  provisional  protection  should  com- 
mence, as  if  the  deposit  had  taken  place  in  the  Patent  Office  of  the 
country  represented. 

1 7.  Prior  to  the  expiration  of  the  term  of  provisional  protection,  if  the  appli- 
cant desires  to  complete  his  patent,  he  should  be  required  to  file  a  full 
specification. 

18.  Where  a  patent  has  been  applied  for  in  one  country,  subsequent  pub- 
lication of  the  invention  should  not,  during  a  period  of  twelve 
months,  prejudice  the  original  applicant's  right  to  a  patent  in  other 
countries. 

IX.  Examination. 

19.  On  the  filing  of  the  complete  specification,  or  the  expiry  of  the  term 
of  provisional  protection,  if  no  complete  specification  has  been 
filed,  the  provisional  specification  should  be  published.  After  the  filing 
of  the  complete  specification,  and  previously  to  its  publication,  the  patent 
office  should  examine  it,  having  regard  exclusively  to  the  following 
points  : — 

(rt)  Whether  the  specification  is  clear. 

(/•)  Whether  the  invention  is  contrary  to  i)ubhc  morals. 
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{c)  Whether  the  indention  is  wanting  in  novelty,  regard  being 
had  solely  to  prior  publications  in  the  Patent  Office  of 
the  country. 

20.  For  the  purposes  of  examination,  an  invention  should  not  be  deemed 
to  be  wanting  in  novelty,  unless  a  prior  publication  be  found  which 
comes  strictly  within  one  or  other  of  the  following  conditions  : — 

{a)  It  should  be  not  more  than  twenty-five  years  old  and  be  in  the 
form  of  a  full  description,  identical  with  the  applicant's 
description. 

(d)  If  the  prior  description  be  more  than  twenty-five  years  old,  it 
should  be  proved  that  the  identical  invention,  as  claimed 
by  the  applicant,  has  been  openly  used  within  twenty-one 
years  last  past 

21.  Should  some  parts  of  the  invention  come  within  these  objections,  the 
applicant  should  be  allowed  to  amend  his  specification. 

22.  Subject  to  such  amendment,  the  patent  should  be  granted,  except  in 
cases  of  fraud,  or  when  the  invention  is  contrary  to  public  morals. 

23.  Reports  and  opinions  of  examining  authorities,  as  respects  applications 
for  patents,  should  not  be  open  to  the  public. 

X.  Procedure  on  grant  of  patent. 

24.  The  complete  specification  should  be  published  immediately  on  the 
granting  of  the  patent. 

25.  The  provisional  protection  should  continue  till  the  final  grant  or  refusal 
of  the  patent. 

XI.  Amendment. 

26.  Should  it  appear,  after  a  patent  has  been  granted,  that  the  claims  are 
too  extensive,  or  that  the  specification  is  otherwise  open  to  objection, 
it  should  be  competent  to  the  patentee  to  disclaim  or  amend  his 
specification. 

XII.  Term. 

27.  All  patents  should  be  granted  for  a  term  of  twenty-one  years.  There 
should  be  no  prolongation. 

28.  A  patent,  whenever  granted,  should  bear  date  from  the  deposit  of  the 
provisional  specification. 

XIII.  Effect  of  patent. 

29.  All  patents  should,  throughout  their  whole  term,  ensure  to  the  inven- 
tors or  their  legal  representatives  or  assignees  the  exclusive  right  to  tlie 
patented  invention,  and  not  a  mere  right  of  receiving  royalties  from 
third  persons. 

30.  No  one  should  be  permitted,  without  the  leave  of  the  patentee,  to 
produce,  use  or  sell  the  article  which  forms  the  subject  of  the  invention. 
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the  patented  machinery,  process  or  combination,  or  the  article  produced 
by  such  patented  machinery,  process  or  combination. 

31.  A  patent  should  have  no  effect  on  vehicles  or  ships,  or  appliances  to 
vehides  or  ships,  which  come  but  temporarily  within  the  boundaries  of 
the  country,  and  the  owners  of  which  do  not  carry  on  business  within 
the  country. 

32.  The  patentee  should  not  be  prevented  from  introducing  from  abroad 
articles  manufactured  under  his  patent. 

33.  A  patent  should  be  held  to  confer  an  indefeasible  title  to  the  invention 
described  in  the  complete  specification,  unless  it  be  proved  that  there 
exists  a  prior  patent  covering  an  identical  invention,  or  that  the  identical 
invention  has  been  publicly  used  within  twenty-one  years  prior  to  the 
date  of  the  patent,  or  fully  described  in  a  publication  bearing  date  or 
printed  within  twenty-five  years  prior  to  that  date. 

34.  Where  it  is  proved  that  the  public  interest  requires  that  a  patent 
should  be  worked,  and  that  the  holder  of  the  patent  is  not  attempting 
to  meet  the  demand  and  refuses  licences,  the  legislature  should  step  in 
to  prevent  the  public  injury  by  a  special  law  in  each  case. 

35.  The  principle  of  expropriation  for  public  utility  is  applicable  to  patents, 
but  this  should  only  be  by  virtue  of  a  special  law  in  each  case,  containing 
proper  provisions  for  compensation. 

36.  Patents  granted  in  different  countries  should  be  perfectly  independent 
of  each  other  in  all  respects. 
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